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Bbrkemeier  et  al.  V.  The  State  of  Indiana, 

EX   REL.    NOELTING   ET  AL. 
[No.  6,702.    Filed  June  1,  1909.] 

1.  Pleading. — Camplaint, — Setting  Out  Written  Instruments. — ^A 
complaint  founded  upon  a  written  instrument  should  set  out  such 
instrument,     p.  3. 

2.  Appeal. — Complaint. — Failure  to  Set  Out  Written  Instrument. — 
Trial  Upon  Merits. — ^The  overruling  of  a  demurrer  to  a  complaint 
founded  upon  a  written  instrument,  which  complaint  failed  to  set 
out  such  instrument,  is  not  reversible  error,  where  the  merits  of 
the  case  have  been  fairly  determined  (|350  Burns  1908,  §345  R.  S. 
1881).     p.  4. 

3.  Pleadiko. — Amended  Complaint. — Demurrer. — Reference  to  Ex- 
hibits of  Original  Complaint. — The  overruling  of  a  demurrer  to 
an  amended  complaint  founded  upon  a  written  instrument,  such 
complaint  referring  to,  and  making  a  part  thereof,  a  copy  of  such 
instrument  attached  to  the  original  complaint,  does  not  constitute 
reversible  error,  especially  where  the  instrument  w^as  read  in 
evidence  without  objection,    p.  5. 

4.  Pleading. — Complaint. — Intoxicating  Liquors. — Loss  of  Support. 
— A  complaint  against  a  saloon-keeper  by  relators — a  wife  and 
children — for  loss  of  support,  is  not  bad  because  it  alleges  that 
defendant  saloon-keeper  sold  to  the  husband  large  quantities  of 
liquor,  such  complaint  not  limiting  the  amount  to  five  gallons, 
nor  because  it  failed  to  allege  that,  at  the  time  of  the  sales,  such 
husband  was  intoxicated,  to  defendant  saloon-keeper's  knowledge, 
nor  because  it  alleges  that  defendant  saloon-keeper  was  licensed 
to  sell  In  quantities  less  than  a  quart  at  a  time.    p.  6. 
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Berkemeier  r.  State,  ex  rel. — 44  Ind.  App.  1. 

5.  I?JTOxicATiNo  Liquors. — Unlawful  Sales, — Knoicledge  of  Intox- 
ication.— In  an  action  for  support  by  relators — a  wife  and  ehild- 
dren — against  a  saloon-keeper  and  his  sureties,  for  sucli  saloon- 
keeper's selling  liquor  to  the  husband  while  he  was  intoxicated, 
it  is  unnecessary  to  prove  that  the  saloon-keeper  or  his  agents 
knew  that  such  husband  was  intoxicated  at  the  time.    p.  6. 

«.  Trial. — Evidence, — Inioxwaiing  Liquors. — Vnlaicful  Sales, — In 
an  action  for  loss  of  support  caused  by  a  8aloon-keei)er's  unlaw- 
ful sale  of  liquors  It  is  ne<'essary  to  establish  (1)  the  sale  or  gift 
of  the  liquor  by  defendant,  (2)  resulting  intoxication,  and  (3)  re- 
sulting loss  of  plaiutiff*s  supiK>rt    p.  C. 

7.  Trial. — Instructions, — Intoxicating  Liquors. — Loss  of  Support, 
— Instructions  in  an  action  against  a  saloon-keeper  and  his  sure- 
ties for  support,  that  the  relator  wife,  during  her  life,  Is  entitled 
to  support  and  maintenance  by  her  husband,  that  the  relator 
children  are  entitled  to  support  until  they  are  twenty-one  years 
old,  that  in  estimating  damages  the  character,  capacity,  business, 
and  habits  of  the  husband  should  be  considered,  that  if  some  of 
the  liquor  sold  by  defendant  contributed  to  the  husband's  Intoxi- 
cation, and  If  such  intoxication  proximately  caused  a  loss  of 
support  to  the  relators  tliey  should  recover,  and  that  if  defendant 
sold  liquor  to  the  husband  while  intoxicated  and  by  reason  there- 
of he  committed  a  crime  because  of  which  he  was  Imprisoned, 
the  relators  are  entitled  to  recover,  taken  together,  fairly  state 
the  law  applicable  to  such  case.    p.  G. 

8.  Evidence. — Consideration  of,  hy  Jury. — Presumptions. — ^The  pre- 
sumption is  that  in  arriving  at  Its  verdict,  the  jury  considered 
all  the  evidence  before  It    p.  8. 

From  Daviess  Circuit  Court;  Milton  S.  Hastings,  Special 
Judge. 

Action  by  the  State  of  Indiana,  on  the  relation  of  Ida 
Noelting  and  others,  against  William  Berkemeier  and  others. 
From  a  judgment  for  plaintiff,  defendants  appeal.  Af- 
firmed, 

Cullop  &  Shaw  and  Alvin  Padgett,  for  appellants. 
James  S.  Pritchett,  A,  J.  Padgett  and  Gardiner,  TJiarp  rf: 
Gardiner,  for  appellee. 

CoMSTOCK,  P.  J. — Appellee  brought  this  action  against  ap- 
pellants to  recover  damages  on  the  bond  of  appellant  Berke- 
meier, on  which  appellants  Propes  and  Schmidt  were  sure- 
ties.   It  is  alleged  that  the  relators  were  damaged  in  their 
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means  of  support  on  account  of  intoxicating  liquors  unlaw- 
fully sold  to  Joseph  Noelting,  the  husband  of  Ida  Noelting, 
and  the  father  of  the  other  relators,  on  account  of  which  un- 
lawful sales  said  Joseph  Noelting  shot  and  killed  Herman 
Pepmeier,  for  which  act  said  Joseph  Noelting  was  indicted, 
tried  and  convicted  of  murder  in  the  second  degree  and  sent 
to  prison  for  life. 

The  action  was  commenced  in  the  Knox  Circuit  Court, 
and  upon  change  of  venue  was  taken  to  the  Daviess  Circuit 
Court,  where  an  amended  complaint  was  filed.  To  this 
amended  complaint  a  demurrer  for  want  of  facts  was  over- 
ruled and  the  issues  formed  by  general  denial.  A  trial  re- 
sulted in  a  verdict  and  judgment  for  appellee  in  the  sum  of 
$500. 

Errors  assigned  are  in  overruling  the  demurrer  to  the 
amended  complaint  and  appellants'  motion  for  a  new  trial. 

The  complaint  is  objected  to  (1)  because  no  copy  of  the 
bond  was  filed  with  it;  (2)  because  it  states  that  defendant 
sold  to  Joseph  Noelting  large  quantities  of  liquor  (possibly 
more  than  five  gallons,  and  if  so,  tbe  sureties  on  the  bond 
would  not  have  been  liable  for  a  sale  of  more  than  five  gal- 
lons) ;  (3)  because  there  is  no  averment  in  the  amended 
complaint  that  defendant  Berkemeier  or  his  agents  knew 
that  Noelting  was  in  a  state  of  intoxication  when  the  liquor 
was  sold  to  him ;  (4)  because  it  avers  that  Berkemeier  was 
licensed  to  sell  in  less  quantities  than  a  quart  at  a  time ;  and 
(5)  because  no  law  in  this  State  authorized  such  a  license,  or 
required  a  bond  therefor. 

As  to  the  first  objection,  the  statute  (§368  Burns  1908, 

§362  R.   S.   1881)    provides  that  **when  any  pleading  is 

founded  on  a  written  instniment  or  on  account,  the 

1.  original,  or  a  copy  thereof,  must  bo  filed  with  the 
pleading.*'  This  requirement  has  been  held  in  nu- 
merous cas(»s  to  be  imperative.  Miller  v.  Bottenherg  (1896), 
144  Ind.  312;  Westrrn  Assiir,  Co.  v.  McCarty  (1897),  18 
Ind.  App.  449,  and  cases  cited. 
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It  is  provided  by  §350  Bums  1908,  §345  R.  S.  1881,  that 

**no  objection  taken  by  demurrer,  and  overruled,  shall  be 

sufficient  to  reverse  the  judgment,  if  it  appear  from 

2.  the  whole  record  that  the  merits  of  the  cause  have 
been  fairly  determined;"  and  by  §407  Bums  1908, 
§398  R.  S.  1881,  that  **the  court  must,  in  every  stage  of  the 
action,  disregard  any  error  or  defect  in  the  pleadings  or  pro- 
ceedings which  does  not  affect  the  substantial  rights  of  the 
adverse  party ;  and  no  judgment  can  be  reversed  or  affected 
by  reason  of  such  error  or  defect."  See,  also,  §700  Burns 
1908,  §658  R.  S.  1881. 

Section  350,  supra,  has  been  applied  to  avoid  a  reversal 
where,  as  in  the  case  at  bar,  a  demurrer  has  been  overruled 
to  a  pleading  founded  upon  a  written  instrument,  the  orig- 
inal or  a  copy  thereof  not  being  filed  with  the  pleadings. 
Baker  v.  Pyatt  (1886),  108  Ind.  61.  In  that  case  the  court 
refused  to  reverse  the  judgment  for  error  in  overruling  the 
demurrer,  upon  the  ground  that  it  appeared  from  the  whole 
record  that  the  merits  of  the  cause  had  been  found  and  de- 
termined. See,  also,«Lafee  Shore,  etc.,  K,  Co.  v.  Kurtz. 
(1894),  10  Ind.  App.  60.  In  Baker  v.  Pyatt,  supra,  there 
was  a  special  finding  of  facts  from  which  the  Supreme  Court 
said  that  no  harm  had  been  done  to  the  defendant  by  the 
plaintiff's  failure  to  file  the  original  or  a  copy  of  the  deed 
upon  which  the  paragraph  in  question  was  based,  as  it  ap- 
peared that  such  instrument  was  properly  introduced  in  evi- 
dence. 

In  Miller  v.  Bottenberg,  supra,  a  copy  of  the  written  in- 
strument upon  which  the  answer  was  based  was  not  filed, 
and  the  court  held  the  answer  bad.  But,  in  the  course  of 
the  opinion  the  court,  at  page  315,  said:  **If  the  evidence 
was  in  the  record,  and  from  it  we  could  see  that  the  written 
contract,  on  which  the  third  paragraph  of  the  answer  was 
founded,  had  been  properly  read  in  evidence,  and  that  it  was 
a  contract  of  the  force  and  character  ascribed  to  it  in  the 
answer,  a  very  different  question  would  be  presented.    We 
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would  then  be  called  on  to  say,  nnder  the  statutory  pro- 
visions quoted,  whether  it  appeared  from  the  whole  record 
that  the  merits  of  the  cause  had  been  fairly  determined,  not- 
withstanding the  error  in  ruling  on  the  demurrer/'  After 
setting  out  §§350,  407,  supra,  the  court  further  said:  **We 
are  disposed  to  give  full  effect  to  these  statutory  provisions 
in  all  cases  to  which  they  apply.  But  they  do  not  apply  to 
this  case,  because  the  record  shows  that  an  error  has  been 
committed  against  the  appellant,  and  there  is  nothing  in 
the  record  to  show  that  the  merits  of  the  cause  have  been 
fairly  determined,  as  provided  in  the  first  section  quoted, 
or  that  the  error  or  defect  did  not  affect  the  substantial 
rights  of  the  adverse  party,  as  provided  in  the  second  and 
third  sections  referred  to." 

It  appears  from  the  record  that  the  bond  was  filed  with 

the  original  complaint  and  made  a  part  thereof  as  an  exhibit. 

The  amended  complaint  describes  the  bond,  and  says 

3.  that  it  is  filed  with  and  made  a  part  of  the  complaint 
as  exhibit  A — ^the  designation  given  it  in  the  original 
complaint.  Exhibit  A  appears  in  the  record  as  having  been 
filed  with  the  original  complaint,  but  is  the  same  instrument 
referred  to  as  ** exhibit  A,"  both  in  the  original  and  the 
amended  complaints.  The  bond  was  read  in  evidence.  Its 
reading  was  not  objected  to  on  the  ground  that  it  was  not  an 
exhibit  to  the  amended  complaint.  It  shows  on  its  face  that 
it  was  the  same  instrument  set  out  and  described  as  exhibit 
A  in  the  original,  and  referred  to  as  exhibit  A  in  the  amend- 
ed complaint. 

It  would  be  difficult  to  point  out  how,  in  any  particular, 
the  substantial  rights  of  appellants  were  affected  by  the  fail- 
ure to  attach  mechanically  or  physically  exhibit  A  to  the 
amended  complaint.  Appellants  were  deprived  of  no  right, 
nor  denied  any  information  in  fact,  by  the  failure  to  file  the 
exhibit  with  the  amended  complaint.  It  thus  affirmatively 
appears  that  they  were  not  harmed  by  this  omission.  •  Black- 
burn V.  Crowder  (1889),  108  Ind.  238;    Wagyier  v.  Barden 
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(1895),  13  Ind   App.  571;  MUler  v.  Buchanan  (1894),  10 
Ind.  App.  474. 

The  second,  third,  fourth  and  fifth  objections  to  the  com- 
plaint are  all  met  by  the  following  decisions:    Brow  v.  State 
(1885),  103  Ind.  133;    Homire  v.  Half  man  (1901), 

4.  156  Ind.  470;  State,  ex  rel.,  v.  Terheide  (1906),  166 
Ind.  689;  Wemeke  v.  State  (1875),  50  Ind.  23;  Net- 

son  V.  State,  ex  rel  (1903),  32  Ind.  App.  88. 

Appellants'  fifth,  sixth,  seventh,  eighth  and  ninth  points 

are  based  npon  the  doctrine  insisted  upon  by  them,  that  it 

was  necessary  for  appellees  to  prove  that  appellant 

5.  Berkemeier  and  his  agents  knew  at  the  time  the  sale 
was  made  that  Noelting  was  in  a  state  of  intoxication. 

This  claim  cannot  be  allowed.     See  cases  last  cited. 

Only  three  acts  are  necessary  to  establish  this  cause  of 
action:     (1)    The  sale  or  gift  of  the  liquor  by  the  appel- 
lants;   (2)    intoxication  resulting  from  its  use,  in 

6.  whole  or  in  part;    (3)  the  loss  of  the  means  of  sup- 
port by  the  relators  in  consequence  of  such  intoxica- 
tion.   Homire    v.    Halfman,    supra;     Beers    v.    Walhizer 
(1887),  43  Hun  254. 

Instructions  seven,  eight  and  nine,  given  by  the  court  of 

its  own  motion,  are  objected  to.     Said  seventh  instruction 

told  the  jury  that  **Ida  Noelting  is  entitled  to  sup- 

7.  port  and  maintenance  by  her  husband,  said  Joseph 
Noelting,  for  and  during  her  natural  life,  or  so  long 

as  he  lives;  and  the  relators  Edna,  Ella  and  Josephine 
Noelting  are  entitled  to  maintenance  and  support  from 
and  by  their  father,  said  Joseph  Noelting,  until  they  shall 
arrive  at  the  age  of  twenty-one  years,  respectively,  or  their 
death  prior  thereto.  In  estimating  the  injury  or  damage 
to  the  means  of  support  of  said  relators  herein,  if  any,  the 
jury  may  consider  the  personal  character,  mental  and  physi- 
cal capacity,  business  and  vocation,  and  habits  of  sobriety 
and  economy  of  said  Joseph  Noelting." 
Two  instructions  appear  in  the  record  as  given  by  the 
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court  of  its  own  motion,  each  beating  the  number  **8."  The 
first  telLs  the  jurors  that  if  they  find  from  a  preponderance 
of  the  evidence  that  it  was  a  fact  that  some  of  the  intoxi- 
cating liquor,  by  which  said  Joseph  Noelting  was  intoxi- 
cated, if  he  was  found  to  be  intoxicated,  was  procured  by 
him  at  another  saloon,  or  at  other  places  than  the  saloon  of 
defendant  Berkemeier,  such  fact  would  not  relieve  defend- 
ants from  liability  on  said  bond,  if  said  Berkemeier  or  his 
agents  sold  intoxicating  liquors  to  said  Noelting  when  he  was 
already  in  a  state  of  intoxication,  and,  if  the  intoxicating 
liquor,  if  any,  sold  by  defendant  Berkemeier  or  his  agent  to 
said  Noelting  caused  additional  intoxication,  and  injury  re- 
sulted proximately  to  the  means  of  support  of  said  relators 
because  of  the  intoxicated  condition  thus  caused,  as  alleged 
in  the  complaint,  and  if  the  other  material  allegations  of  the 
complaint  have  been  established  by  a  fair  preponderance  of 
the  evidence,  then  there  was  a  breach  of  the  condition  of  said 
bond,  and  the  defendants  are  liable  for  such  resulting  dam- 
age to  said  relators. 

The  second  instructs  that,  in  order  to  recover,  relators 
must  prove  by  a  fair  preponderance  of  the  evidence  that 
defendant  Berkemeier  or  his  agents  sold  Noelting  intoxicat- 
ing liquor  while  he  was  in  a  state  of  intoxication,  which  he 
dran*k  while  in  such  state,  and  which  liquor  so  drank  by  him 
caused  him  to  kill  Herman  Pepmeier,  which  killing  resulted 
in  his  subsequent  imprisonment  as  alleged,  and  that  the  re- 
lators by  his  imprisonment  were  injured  in  their  means  of 
support. 

By  instruction  nine  the  jurors  were  informed  that  if  they 
found  from  a  preponderance  of  the  evidence  that  the  defend- 
ant Berkemeier  or  his  agents  sold  and  delivered  to  said  Noelt- 
ing intoxicating  liquors  while  he  was  in  a  state  of  intoxica- 
tion, that  said  Noelting  then  and  there  drank  the  same ;  and 
that  said  Berkemeier  was  at  said  time  engaged  in  the  sale  of 
intoxicating  liquors  under  a  license  issued  to  him  by  proper 
authorities,  and  that  he  had  executed  the  bond  in  suit  as  al- 
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lejQjod ;  that  after  drinking  said  intoxicating  lifjuors  Noelting 
became  so  intoxicated  that  he  was  completely  under  the  in- 
fluence thereof,  and,  by  reason  of  such  intoxication  and  the 
effects  thereof,  without  provocation,  excuse  or  justification, 
did  kill  Herman  Pepmeier;  that  he  was  arrested,  convicted 
and  imprisoned  for  life,  as  alleged  in  the  complaint,  and  that 
the  relators  were  damaged  in  their  means  of  support — then 
the  defendants  are  liable  on  the  bond  sued  on,  and  the  find- 
ing should  be  for  the  relators  in  such  sum  as  they  may  have 
suffered,  if  any,  to  their  means  of  support,  not  exceeding 
$2,000. 

Considered  together,  there  was  no  error  in  these  instruc- 
tions. 

It  was  not  error  to  refuse  to  give  the  tenth  instruction,  be- 
cause it  stated  what  the  judgment  finds.  The  record  of  the 
indictment,  the  verdict  and  the  judgment  was  read  in 

8.  evidence.  Both  parties  and  the  jury  had  the  benefit 
of  whatever  it  contained,  and  the  jury  had  the  right 
to,  and  it  will  be  presumed  did,  consider  the  same  in  con- 
nection with  the  other  evidence  in  the  case. 

We  cannot  say  that  the  verdict  is  without  support  in  the 
evidence.    Judgment  afiirmed. 


CoBE,  Receiver,  v.  Malloy. 

[No.  0,419.    Filed  June  2,  1900.] 

1.  Appeal. — Bricfn. — Failure  to  File. — The  failure  of  appellee  to 
file  a  brief  may  ronstitute  a  cause  for  reversal,    d.  10. 

2.  Pleading. — Complaint. — NcffUgetice, — Cause  Arising  in  Foreign 
State. — Presumptions. — Procedure. — A  complaint  for  personal  in- 
juries sustained  in  another  state  which  fails  to  set  out  any 
statute  of  such  state  as  the  basis  of  the  action,  Is  presumed  to 
be  based  upon  a  common-law  liability,  and  the  action  will  be 
controlled  by  the  laws  of  procedure  of  this  State,    p.  10. 

3.  Pleading. — Ansicer. — Demurrer  to. — Defeetive  Complaint, — Ef- 
fect.— A  demurrer  to  an  answer  will  be  carried  back  and  sus- 
tained to  the  complaint,  where  such  complaint  is  defective,    p.  10. 
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4.  PiEADiKO. — Complain t. — yegHgence, — How  Shown, — Negligence 
may  be  pleaded  In  general  terms,  or  the  facts  showing  a  neces- 
sary inference  of  negligence  may  be  alleged,    p.  11. 

5.  Pleading.  —  Complaint,  —  yegligence. — Street  Railroads. — Run- 
ning Over  Persons. — ^A  complaint  alleging  that  while  plaintiff 
was  attempting  to  go  upon  one  of  defendant's  street-cars  she 
went  in  front  of  such  car  while  it  was  standing,  and  that  de- 
fendant started  such  car  without  the  ringing  of  the  bell  or  sound- 
ing of  the  gong,  or  the  giving  of  any  other  w^arning,  and  ran  it 
against  plaintiff,  to  her  damage,  fails  to  state  a  cause  of  action, 
p.  12. 

6.  Pleading. —  Complaint, —  Dcflnitencss. —  Words  and  Phrascx, — 
"A'ear." — A  complaint  alleging  that  defendant  street  railroad  com- 
pany started  Its  car  while  plaintiff  was  in  front  thereof  and 
"near"  such  car,  is  bad,  the  word  "near"  being  too  indefinite, 
p.  13. 

7.  Street  ^A.VLaoKm.--Starting  Cars  Without  Warning.— yegli- 
gence.— ^The  starting  of  a  street-car  while  a  iKjrson  is  crossing  the 
track  in  front  thereof  might  or  might  not  be  negligence,    p.  13. 


Prom  Lake  Superior  Court ;  Harry  B.  Tuthill,  Judge. 

Action  by  Catherine  Malloy  against  Ira  M.  Cobe,  as  re- 
ceiver of  the  Calumet  Electric  Street  Railway  Company. 
Prom  a  judgment  on  a  verdict  for  plaintiff  for  $500,  defend- 
ant appeals.    Reversed. 

Leonard  A.  Busby  and  A,  F.  KnottSy  for  appellant. 

Myers,  J. — ^Appellant,  as  receiver  of  the  Calumet  Electric 
Street  Railway  Company,  appointed  by  the  circuit  court  of 
the  United  States,  and  by  that  court  authorized  to  carry  on 
the  business  of  said  company,  while  so  engaged  in  operating 
and  running  the  ears  of  said  company  at  the  city  of  Chicago, 
ran  one  of  said  cars  against  appellee,  injuring  her,  where- 
upon she  brought  this  action  in  the  court  below  against  ap- 
pellant to  recover  damages  on  account  of  said  injuries  al- 
leged to  have  been  caused  by  the  negligence  of  appellant. 

The  complaint  was  in  one  paragraph,  to  which  the  record 
shows  a  demurrer  was  filed.  The  demurrer  is  not  in  the 
record,  and  for  that  reason  we  will  not  consider  the  assign- 
ment based  upon  the  action  of  the  court  in  overruling  it. 
The  appellant  filed  an  answer  to  the  complaint  in  two  para- 
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graphs,  one  in  denial,  and  the  other  setting  up  affirmatively 
facts  in  bar  of  the  action.  A  demurrer  was  sustained  to  the 
latter  paragraph  of  answer,  to  which  ruling  the  appellant 
reserved  an  exception,  and  has  here  assigned  error  of  the 
court  in  failing  to  carry  the  demurrer  to  that  paragraph  of 
answer  back  to  and  sustain  the  same  to  appellee's  com- 
plaint. 

It  may  here  be  noted  that  appellee  has  not  favored  us  with 

any  brief  in  support  of  the  judgment  in  this  cause,  and  for 

this  failure  alone  we  would  be  authorized  to  reverse 

1.  the  judgment  (Union  Traction 'Co.  v.  Forst  [1904], 
162  Ind.  567;    Moore  v.  Zumbrun  [1904],  162  Ind. 

696;  Miller  v.  Julian  [1904],  163  Ind.  582;  Ross  v.  Arford 
[1909],  172  Ind.  269)  ;  but  as  such  action  is  within  the 
sound  discretion  of  the  court  (Ilanrahan  v.  Knickerbocker 
[1905],  35  Ind.  App.  138;  McAfee  v.  Bending  [1905],  36 
Ind.  App.  628;  Cleveland,  etc.,  R.  Co.  v.  Wuest  [1907],  40 
Ind.  App.  693),  we  have  concluded  to  consider  the  question 
presented  as  best  we  can  without  aid  from  appellee. 

In  a  case  like  this,  where  the  injury  is  said  to  have  oc- 
curred in  another  state,  and  relief  is  sought  in  this  State, 
and  no  statute  of  the  foreign  state  is  pleaded  making 

2.  the  defendant  liable  for  such  injury,  the  action  will 
be   regarded   as  proceeding   upon   the  theory   of   a 

common-law  liability  controlled  and  governed  by  the  pro- 
cedure of  this  State.  Burns  v.  Orand  Rapids,  etc.,  R.  Co. 
(1888),  113  Ind.  169;  Cincinnati,  etc,  R,  Co.  v.  McMuUen 
(1889),  117  Ind.  439,  10  Am.  St.  67;  Smith  v.  Wabash  R. 
Co.  (1895),  141  Ind.  92;  Chicago,  etc.,  R.  Co.  v.  Vanden- 
berg  (1905),  164  Ind.  470;  Wabash  R.  Co.  v.  Hassett 
(1908),  170  Ind.  370. 

It  will  no  doubt  be  conceded  that  a  demurrer  for  want  of 

facts  addressed  to  an  answ^er  will  search  the  record  and  test 

the  sufficiency  of  the  complaint  for  want  of  facts  to 

3.  state  a  cause  of  action  (Gould  v.  Stciffr  [1881],  75 
Ind.  50;  McAfee  v.  Bending,  supra),  and  when  prop- 
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erly  assigned  iu  au  appellate  court  will  be  considered  and 
applied  to  the  complaint  with  the  same  force  as  a  demurrer 
to  the  complaint  alone.  Haymond  v.  Saucer  (1882),  84 
Ind.  3;  Alkire  v.  Alkire  (1883),  134  Ind.  350.  Enough  of 
the  record  has  been  stated  to  indicate  that  the  sufSciency  of 
the  complaint  for  want  of  facts  is  the  first  question  to  be  con- 
sidered. 

Turning  to  the  complaint,  it  will  be  seen  that  the  only 
facts  appearing  in  the  complaint  to  show  actionable  negli- 
gence on  the  part  of  appellant  are  stated  in  the  language 
following:  That  plaintiff,  while  attempting  to  go  upon  a 
street-car  of  said  defendant  and  to  take  passage  thereon  for 
hire,  started  to  cross  the  street  in  front  of  one  of  defendant 's 
cars,  while  said  car  was  standing ;  that  said  car  was  started 
by  defendant  without  ringing  the  beU  or  sounding  the  gong, 
and  without  any  other  notice  or  warning,  and  while  plaintiff 
was  in  front  of  and  near  to  said  car,  and  then  and  there  and 
thereby  run  into  and  struck  plaintiff  with  great  force  and 
violence,  and  thereby  threw  plaintiff  with  great  violence 
upon  the  street,  etc.,  describing  her  injuries. 

In  Pennsylvania  Co.  v.  Marion  (1885),  104  Ind.  239,  it  is 

said:    ''In  all  common-law  actions,  the  basis  of  which  is  the 

negligence  of  the  defendant,  negligence  or  its  equiv- 

4.  alent  must  be  directly  averred,  or  such  facts  must  be 
stated  as  that  a  presumption  of  negligence  arises.  It 
must  appear  from  the  complaint,  either  by  direct  averment 
or  from  the  statement  of  such  facts  as  to  a  certainty  raises 
the  presxumption,  that  the  injury  was  the  result  of  the  de- 
fendant's negligence,  or  that  it  was  purposely  committed." 
Citing  cases. 

It  is  a  rule  of  pleading  in  this  State  that  negligence  may 
be  pleaded  in  general  terms.  Such  was  the  rule  at  common 
law,  and  our  code  has  not  changed  it.  Another  rule  for 
pleading  negligence  permits  the  pleader  directly  to  allege 
facts  showing  a  legal  duty  and  its  breach  followed  by  such 
facts  as  will  certainly  inform  the  court  that  the  act  done,  or 
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omitted  to  be  done,  was  committed  or  omitted  in  the  absence 
of  due  care.  Louisville,  etc.,  R.  Co,  v.  Hicks  (1894),  11  Ind. 
App.  588,  592.  In  Cleveland,  etc.,  R.  Co,  v.  Perkins  (1908), 
171  Ind.  307,  it  is  said:  **A  well-settled  rule  of  pleading 
requires  that  facts  material  and  necessary  to  constitute  the 
cause  of  action  declared  upon  be  directly  averred,  and  that 
no  essential  element  be  shown  by  way  of  recital  or  be  left  to 
inference.  Only  inferences  necessarily  arising  from  facts 
alleged  wdll  be  indulged  in  determining  the  sufficiency  of  a 
pleading  when  tested  by  demurrer.''  Citing  cases.  In  this 
connection  it  may  be  said  that  the  complaint  in  the  case  be- 
fore us  shows  that  the  accident  happened  upon  a  public 
street  and  at  a  place  where,  as  said  in  Manion  v.  Lake  Erie, 
etc.,  R.  Co.  (1907),  40  Ind.  App.  569,  **  those  in  charge  of 
the  train  run  along  such  street  or  way  are  bound  to  antici- 
pate the  presence  of  persons  on  the  track  ahead  of  them,  and 
to  maintain  a  constant  outlook  and  exercise  reasonable  care 
to  avoid  injuring  persons  who  are  placed  in  peril.  2  Thomp- 
son, Negligence  (2d  ed.),  §1776."  In  the  complaint  before 
us  there  is  not  a  single  act  done  or  act  omitted  to  be 
5.  done  by  appellant  characterized  as  having  been  negli- 
gently done  or  negligently  omitted  to  be  done,  nor  do 
the  facts  alleged  demand  the  conclusion  that  appellant  was 
negligent  in  starting  the  car  without  first  ringing  the  bell  or 
sounding  the  gong.  It  is  not  even  stated  that  the  motorman 
in  charge  of  Ihe  car  could  have  avoided  the  accident  by  ring- 
ing the  bell  or  sounding  the  gong.  Evansville,  etc,  R,  Co. 
V.  Krapf  (1896),  143  Ind.  647,  652.  Whether  the  car  was 
started  slowly  or  rapidly  is  not  shown,  nor  does  it  appear 
that  a  prudent  person,  or  a  person  in  charge  of  the  car,  by 
the  exercise  of  ordinary  care,  should  have  known  that  the 
starting  of  the  car  would  likely  endanger  persons  on  the 
street,  nor  that  the  motorman  knew,  or  could  have  known, 
by  the  exercise  of  reasonable  and  ordinary  care,  that  appel- 
lee was  going  to  attempt  to  cross  the  track,  or  that  she  would 
step  upon  the  track  in  front  of  the  car,  or  that  she  was  upon 
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the  track  or  would  attempt  to  go  upon  the  track,  nor  does  it 
negative  knowledge  on  the  part  of  appellee  that  the  car  was 
about  to  start  or  would  start  at  the  time  it  did,  nor  that 
appellee  did  not  have  sufficient  time  and  opportunity  to  get 
off  the  track  before  being  struck. 

Referring  to  the  distance  between  appellee  and  the  car 

when  it  was  started,  the  complaint  designates  it  by  the  words 

**near  to."    These  words  are  too  indefinite.     The 

6.  distance  between  appellee  and  the  car  when  started, 
fixed  by  the  words  **near  to,"  is  not  sufficiently  cer- 
tain to  warrant  this  court  in  saying  as  a  matter  of  law  that 
the  starting  of  the  car  was,  for  that  reason,  necessarily  neg- 
ligent. 

In  Cleveland,  etc.,  B.  Co.  v.  Perkins,  supra,  it  was  held 
that  **a  few  inches"  was  too  indefinite.  It  has  also  been 
held  that  **near"  may  mean  one  foot,  one  chain  or  any  other 
distance.  Griscom  v.  Oilmore  (1837),  16  N.  J.  L.  105. 
**Near  is  an  indefinite  word  at  all  times."  Indianapolis, 
etc.,  R.  Co.  V.  Newsom  (1876),  54  Ind.  121,  125.  So  **at  or 
near"  has  been  held  bad  for  uncertainty.  McDonald  v. 
Wilson  (1877),  59  Ind.  54.  **Near,"  in  common  parlance, 
means  either  close  or  at  no  great  distance,  and  100  feet 
"would  be  considered  by  men  of  intelligence  at  no  great 
distance"  between  certain  points.  Ward  v.  Wilmington, 
etc.,  R.  Co.  (1891),  109  N.  C.  358,  13  S.  E.  926. 

Starting  the  car  without  ringing  the  bell  or  sounding  the 

gong,  or  otherwise  giving  notice  or  warning,  in  the  absence 

of  a  statute  or  ordinance  requiring  such  signal  or 

7.  notice  of  warning  to  be  given,  might  or  might  not  con- 
stitute  actionable    negligence,    depending   upon   the 

facts  associated  therewith.  It  is  not  claimed  that  the  car 
was  started  in  violation  of  any  statute  or  ordinance,  nor  do 
we  find  in  the  complaint  facts,  taken  in  connection  with  the 
fact  of  starting  the  car,  showing  that  it  was  the  fault  of  ap- 
pellant which  caused  the  injury  for  which  damages  are 
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claimed.    The  complaint  did  not  state  a  cause  of  action. 
See  Chicago,  etc,  R,  Co.  v.  Thomas  (1897),  147  Ind.  35; 
City  of  Logansport  v.  Kihm  (1902),  159  Ind.  68;  Chicago, 
etc.,  B.  Co.  V.  Hedges  (1889),  118  Ind.  5. 
Judgment  reversed. 


Southern  Indiana  Railway  Company  v. 

Drennen. 

[No.  6,013.    Filed  June  2,  1909.] 

1.  Pleadtng. — Complaint. — Contributory  Neglioence. — A  complaint 
for  the  recovery  of  damages  for  personal  injuries,  which  alleges 
facts  showing  that  the  plaintiff  was  guilty  of  negligence  mate- 
rially contributing  to  his  injuries,  is  bad  on  demurrer,    p.  17. 

2.  Pleading. — Complaint. — Negligence. — Street  Railroads. — ^A  com- 
plaint alleging  facts  showing  that  the  plaintiff's  decedent  was 
proceeding  slowly  and  carefully,  and  was  looking  and  listening 
when  he  drove  along  the  street  toward  the  railroad  crossing,  and 
that  by  reason  of  obstructions  he  was  unable  to  see  or  hear  the 
approaching  train,  that  when  he  had  driven  upon  the  track  de- 
fendant ran  its  train,  without  warning,  and  in  violation  of  the 
city  ordinance,  against  decedent's  horse  and  wagon,  inflicting  fatal 
injuries  upon  decedent,  does  not  show  that  decedent  was  guilty 
of  contributory  negligence,    p.  18. 

3.  Railroads.  —  Care,  —  Ordinances.  —  Presumptions. —  Travelers 
using  the  streets  of  a  city  are  not  required  to  use  more  than 
ordinary  care  in  crossing  railroad  tracks  in  the  streets,  and  they 
have  a  right  to  rely  upon  the  presumptions  that  railroad  com- 
panies will  exercise  due  care  and  will  obey  city  ordinances,    p.  18. 

4.  Pleading. —  Complaint. —  Railroads. —  Negligence. —  La^t  Clear 
Chance. — A  complaint  alleging  that  as  the  plaintiff's  decedent 
was  driving  slowly  and  carefully  along  the  street  and  upon  the 
railroad  crossing  the  defendant  railroad  company  negligently, 
without  warning,  and  in  violation  of  the  city  ordinance  ran  upon 
decedent  inflicting  fatal  Injuries,  sufliciently  presents  the  question 
of  defendant's  liability  under  the  rule  of  the  last  clear  chance, 
p.  19. 

ti.  TBIA.L. —  Issues. —  Waiver. —  Last  Clear  Chance. —  Where  both 
parties  to  a  personal  injury  case  treated  the  question  of  last 
clear  chance  as  though  it  were  involved.  Introduced  evidence  tend- 
ing to  prove  and  to  disprove  such  negligence,  and  asked  and  re- 
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ceived  inBtructlons  thereon,  they  are  precluded  from  asserting, 
on  appeal,  that  such  question  was  not  involved,    p.  20. 

6.  Tbiau — Variatice, — H(no  Availed  of. — Where  no  question  is 
made  at  the  trial  as  to  an  alleged  variance,  no  question  thereon 
can  he  raised  on  appeal,    p.  20. 

7.  Trial. — Variance. — Acquiescence. — ^Where  the  parties,  without 
objection,  choose  their  own  issue,  within  the  general  scope  of  the 
pleadings,  they  cannot,  on  appeal,  raise  the  objection  that  the 
issue  was  not  tendered,    p.  22. 

8.  Trial. —  Pleading, —  Recovery. —  Variance. —  NegHgence. —  Last 
Clear  Chance, — Where  defendant's  negligent  killing  of  the  dece- 
dent is  alleged  generally,  and  the  evidence  shows  that  defendant 
was  guilty  under  the  rule  of  the  last  clear  chance,  the  plaintiffs 
recovery  is  **8ecundum  allegata  et  probata"    p. 2G. 

9.  Appeal. — Erroneous  Procedure, — Failure  to  Object, — Estoppel, — 
A  defendant  who,  without  objection,  knowingly  permits  the  court 
to  submit  a  case  upon  an  issue  not  presented  by  the  pleadings, 
is  estopped,  on  appeal,  from  questioning  such  procedure,     p.  20. 

10.  Appeal. — Briefs. — Instructions. — ^To  present  any  questions  on 
an  instruction,  all  instructions  or  their  substance  must  be  set  out 
in  the  party's  brief,    p.  26. 

11.  RAiLROADa — Street  Crossings. — Last  Clear  Chance. — Where  de- 
fendant railroad  company's  engineer  saw  plaintiff's  horse  become 
umnanageable  on  a  street  crossing  in  time  to  stop  his  train  with- 
out a  collision,  and  he  failed  to  stop  the  train,  such  company  is 
liable  for  the  damages  under  the  rule  of  last  clear  chance,    p.  27. 

12.  Appeal.— -pet?cr«a?. — Technicalities. — ^A  Judgment  will  not  be 
reversed  on  bare  technicalities,    p.  27. 

Prom  Clay  Circuit  Court ;  John  M.  Rawley,  Judge. 

Action  by  Greorge  W.  Drennen  against  the  Southern  Indi- 
ana Railway  Company.  Prom  a  judgment  on  a  verdict  for 
plaintiff  for  $1,200,  defendant  appeals.    Affirmed. 

HamiU  &  Taylor,  8.  M.  McOregor  and  Orion  B.  Harris, 
for  appellant. 

George  A.  Knight,  Peter  M.  Foley  and  Samuel  D,  Royse, 
for  appellee. 

Hadley,  C.  J. — Appellee  instituted  this  action  against  ap- 
pellant to  recover  damages  for  the  negligent  killing  of  Elmer 
Drennen,  a  son,  under  the  age  of  twenty-one  years.  The 
complaint  is  in  three  paragraphs,  the  first  of  which  avers 
that  the  railway  line  of  appellant  crosses  College  street,  in 
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the  city  of  Terre  Haute,  between  Thirteen-and-a-half  street 
and  Fourteenth  street ;  that  the  street  and  tracks  are  at  the 
same  grade  at  said  crossing;  that  said  street  is  a  public 
street  traveled  over  by  a  large  number  of  vehicles  and  pedes- 
trians, and  said  vehicles  and  pedestrians  are  constantly 
passing  along  said  street  across  said  tracks ;  that  from  said 
intersection  south  said  track  runs  to  the  southwest,  and 
about  twenty  feet  south  of  said  intersection  said  track  makes 
a  sharp  curve  to  the  west ;  that  along  the  south  side  of  said 
street,  from  a  point  forty  feet  west  of  said  track,  the  view  to 
the  southeast,  or  towards  said  track,  is  obstructed  by  sheds, 
buildings,  trees  and  high  fences,  for  the  whole  distance 
to  Thirteen-and-a-half  street ;  that  it  was  difficult  for  a  per- 
son traveling  along  said  College  street  to  hear  a  train,  and  it 
was  impossible  to  see  said  train  until  such  person  arrived 
within  forty  feet  of  said  track.  The  complaint  specifically 
describes  these  various  obstructions  and  their  locations. 

It  is  then  averred  that  on  July  2,  1905,  about  11  o'clock 
a.  m.,  said  Elmer  Drennen  was  driving  a  horse  attached  to 
an  open  delivery  wagon  along  College  street  from  the  west 
towards  said  track;  that  he  was  driving  carefully  and 
slowly;  that  as  he  approached  said  track  he  looked  and  lis- 
tened for  an  approaching  train,  but  did  not  see  nor  hear  any 
train  or  engine  approaching;  that  he  was  unable  to  see  to- 
wards the  southeast,  on  account  of  the  obstructions  de- 
scribed, until  he  was  within  twenty  feet  of  said  track ;  that 
when  he  reached  this  point  he  saw,  at  about  one  hundred 
feet  distant,  the  appellant's  engine  coming  from  the  south, 
but  he  was  unable  to  stop  the  horse  in  time  to  avoid  said  en- 
gine; that  said  engine  ran  against  said  horse,  threw  said 
Drennen  against  the  engine,  and  injured  him  so  that  he  died 
the  next  day.  It  is  averred  that  he  did  not  see  or  hear  said 
engine  until  he  was  within  twenty  feet  of  the  track;  that 
said  engine  was  running  at  the  rate  of  twenty-five  miles  an 
hour  within  the  limits  of  the  city  of  Terre  Haute,  in  viola- 
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tion  of  an  ordinance  limiting  the  speed  of  trains  to  five  miles 
an  hour,  and  that  it  did  not  sound  the  whistle  within  one 
hundred  rods,  nor  ring  the  bell  within  two  hundred  yards  of 
said  crossing;  that  the  injury  to  Elmer  Drennen  was  caused 
by  the  wrongful  and  negligent  acts  of  appellant  in  running 
said  engine  within  said  limits  of  the  city  of  Terre  Haute  at  a 
high  and  dangerous  rate  of  speed,  in  failing  to  blow  the 
whistle  of  said  engine  at  any  time  within  one  hundred  rods 
of  said  crossing,  and  in  failing  to  ring  the  bell.  An  ordi- 
nance in  force  in  the  city  of  Terre  Haute,  limiting  the  speed 
of  engines  and  trains,  is  properly  averred. 

It  is  then  averred  that,  by  reason  of  the  careless  and  neg- 
ligent acts  of  the  appellant,  appellee  has  been  damaged. 
Prayer  for  judgment. 

The  second  and  third  paragraphs  of  the  complaint  are 
the  same  as  the  first,  except  that  the  second  paragraph  con- 
tains an  averment  that  when  decedent  was  able  to  see  along 
said  track,  he  saw  appellant's  train  about  one  hundred 
fifty  feet  distant;  that  he  then  attempted  to  stop  his  horse 
and  turn  it  so  as  to  avoid  said  engine,  but  the  horse  became 
so  frightened  that  it  was  unmanageable,  and  approached  so 
closely  to  the  track  that  the  engine  struck  it. 

The  third  paragraph  contains  the  additional  averment 
showing  the  dangerous  nature  of  the  crossing,  and  averring 
that  it  was  necessary  to  maintain  a  watchman  at  said  cross- 
ing to  make  it  safe,  and  that  no  watchman  was  maintained 
there.  Appellant  filed  a  general  demurrer  to  each  of  said 
paragraphs,  and  each  of  said  demurrers  was  overruled. 
These  rulings  are  assigned  as  error. 

The  only  objection  urged  against  the  complaint  is  that  the 
facts  specifically  averred  in  each  paragraph  of  the  com- 
plaint  show   that   decedent   was   eontributorily  neg- 

1.  ligent.  It  is  true,  as  appellant  insists,  that,  where  the 
special  facts,  stated  in  the  complaint  to  recover  for  an 
injury  to  the  person,  show  that  the  plaintiflE  was  himself 
Vol.  44—2 
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guilty  of  negligence  that  materially  contributed  to  his  in- 
jury, the  complaint  is  bad  on  demurrer.  Wolfe  v.  Peirce 
(1900),  24  Ind.  App.  680;  Va7i  Winkle  v.  New  York,  etc.,  R. 
Co,  (1905),  34  Ind.  App.  476. 

But  the  facts  averred  in  each  paragraph  of  the  complaint 

before  us  fail  to  show  any  such  negligence.     It  is  averred 

that  decedent  was  proceeding  slowly  and  carefully, 

2.  and  was  on  the  alert,  looking  and  listening.     That  he 
could  neither  see  nor  hear  the  train,  under  the  aver- 
ments of  the  complaint,  was  not  his  fault,  but  was  the  fault 
of  appellant.     To  hold  that  the  citizens  of  Terre  Haute  who 

desire  to  pass  along  College  street  and  over  the  tracks 

3.  of  appellant  are  required,  in  so  doing,  to  exercise 
greater  diligence  than  to  move  slowly  and  carefully, 

looking  and  listening  in  order  that  the  appellant  may  run 
its  trains  as  recklessly  as  it  pleases,  and  without  regard  to 
the  law  or  the  ordinance  of  said  city,  or  suffer  the  conse- 
quences without  recourse,  would  amount  substantially  to  a 
vacation  of  the  street  and  the  surrender  of  a  public  highway 
to  private  uses.  Appellee's  decedent  had  a  right  to  rely 
upon  the  presumption  that  appellant  would  run  its  trains 
according  to  the  law  and  with  proper  regard  to  the  safety  of 
persons  who  might  be  crossing  its  track  on  a  frequently  trav- 
eled highway.  Cleveland,  etc,  R.  Co.  v.  Lynn  (1909),  171 
Ind.  589;  Baltimore,  etc,  R,  Co.  v.  Conoyer  (1898),  149  Ind. 
524. 

Ordinarily  a  person  would  be  in  no  danger  from  a  train 
traveling  at  a  rate  not  to  exceed  five  miles  an  hour  and  ring- 
ing the  bell,  as  the  statute  requires,  if  he  approach  said 
crossing  slowly  and  carefully,  looking  and  listening,  even 
though,  on  account  of  obstructions,  he  could  neither  hear  dis- 
tinctly, nor  see  down  the  track  until  he  was  within  twenty 
feet  of  such  track. 

Each  paragraph  of  the  complaint  was  good  as  against  the 
objection  urged  in  support  of  the  demurrer.    Upon  the  trial 
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of  the  cause,  it  appeared  from  the  evidence  that  the 
4.  decedent  drove  upon  the  track  when  the  train  was 
from  one  hundred  to  one  hundred  fifty  feet  away; 
that  his  horse  became  unmanageable,  and  he  was  unable  to 
get  off  the  track  before  the  train  struck  him;  that  the 
engineer  saw  him  on  the  track  and  in  his  dangerous  position 
when  150  feet  away,  and  might  have  stopped  his  train  be- 
fore striking  decedent,  if  he  had  made  use  of  all  of 
the  agencies  within  his  power.  Upon  the  request  of  both 
appellant  and  appellee,  the  court  instructed  the  jury  upon 
the  question  of  the  last  clear  chance.  It  is  urged  by  appel- 
lant, under  the  ruling  on  the  motion  for  a  new  trial,  that  the 
instructions  given  by  the  court  on  the  doctrine  of  the' last 
clear  chance  were  erroneous,  and  the  evidence  was  insuffi- 
cient to  support  the  verdict  on  this  theory,  for  the  reason 
that  this  question  was  not  presented  by  the  pleadings,  it 
being  asserted  that  there  is  no  averment  in  the  complaint 
which  would  present  such  an  issue  upon  a  general  denial.  It 
would  appear  that  the  averments  of  the  complaint  were  suf- 
ficient to  present  this  question  under  the  decisions  in  the 
cases  of  Indianapolis  St.  R.  Co.  v.  Marschke  (1906),  166  Ind. 
490,  Southern  Ind.  B.  Co.  v.  Fine  (1904),  163  Ind.  617,  and 
Crowley  v.  Burlington,  etc.,  B.  Co.  (1885),  65  Iowa  658, 
664,  20  N.  W.  467,  22  N.  W.  918. 

In  the  case  last  cited  the  court  instructed  the  jury  as  to 
the  doctrine  of  the  last  clear  chance.  The  objection  was 
made  as  here.  The  court  say:  ''It  is  not  claimed  that  this 
instruction  is  an  incorrect  statement  of  the  law,  but  it  is  in- 
sisted that  there  is  neither  averment  nor  proof  that  the  de- 
fendant could  have  prevented  the  injury  after  the  discovery 
of  plaintiff's  negligence.  We  do  not  think  such  an  allega- 
tion is  necessary  to  be  made  in  the  petition.  It  is  a  phase 
of  the  rights  and  obligations  of  the  parties  which  arises  upon 
the  proofs  rather  than  by  pleading.  We  know  of  no  rule  of 
pleading  which  requires  the  plaintiff  in  actions  of  this  char- 
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acter  to  confess  negligence  on  his  part,  and  avoid  it  by  alleg- 
ing that  the  defendant  might  have  averted  the  injury  by 
using  proper  care  after  the  discovery  of  plaintiff's  peril. 
The  objection  that  there  was  no  evidence  to  support  the  in- 
struction does  not  appear  to  us  to  be  well  taken.'* 

There  is  a  general  averment  in  the  first  paragraph,  and 
also  in  the  third,  that  the  injury  to  appellee  was  caused  by 
the  negligent  acts  of  appellant.  This  averment  is  entirely 
disconnected  from  the  averments  of  specific  negligence. 

In  our  view  of  the  case,  however,  it  is  unnecessary  for  us 

to  decide  this  question,  since  it  is  apparent  from  the  record 

that  on  the  trial  of  said  cause  both  appellant  and  ap- 

5.  pellee  treated  the  question  as  though  it  were  involved, 
and  without   a  suggestion  to   the   contrary.     Each, 

without  objection,  introduced  testimony  seeking  to  prove  or 
disprove,  respectively,  that  the  engineer,  after  discovering 
the  perilous  condition  of  decedent,  and  his  inability  to  extri- 
cate himself,  could  have  stopped  his  train  and  avoided  the 
injury;  and  each  requested  the  court  to  submit  to  the  jury 
the  law  on  the  question  of  the  last  clear  chance,  and  the 
court  gave  one  instruction  asked  for  by  the  appellee  and  one 
asked  for  by  the  appellant,  presenting  the  legal  rules  from 
the  viewpoint  of  each  of  said  parties,  as  applied  to  said  ques- 
tion. 

**No  variance  between  the  allegations  in  a  pleading  and 

the  proof  is  to  be  deemed  material,  unless  it  have  actually 

misled  the  adverse  party,  to  his  prejudice,  in  main- 

6.  taining  his  action  or  defense  upon  the  merits.    When- 
ever it  is  alleged  that  a  party  has  been  so  misled,  that 

fact  must  be  proved  to  the  satisfaction  of  the  court,  and  it 
must  be  shown  in  what  respect  he  has  been  misled;  and, 
thereupon,  the  court  may  order  the  pleading  to  be  amended 
on  such  terms  as  may  be  just.'*  §400  Bums  1908,  §391  B. 
S.  1881.  And  where  the  attention  of  the  court  below  has  not 
been  called  to  a  variance,  the  Supreme  Court  will  not  notice 
it  on  appeal.    Latshaw  v.  State,  ex  rel.  (1901),  156  Ind.  194; 
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Hartwell  Bros.  v.  Peck  &  Co.  (1904),  163  Ind.  357;  M.  8. 
Huey  Co.  v.  Johnston  (1905),  164  Ind.  489. 

In  the  case  of  Hartwell  Bros.  v.  Peck  &  Co,,  supra,  the 
court  say:  **If  the  appellant  considered  that  there  was  a 
material  variance  between  the  allegations  of  the  complaint 
and  the  evidence  as  to  the  last  six  publications,  he  should 
have  objected  to  the  introduction  of  this  evidence  when  of- 
fered. It  is  not  claimed  in  appellant's  brief  that  such  evi- 
dence was  objected  to  when  offered,  or  that  any  question  was 
presented  to  the  trial  court  in  regard  to  the  same  at  the  time 
it  was  offered.  Having  failed  to  present  the  question  of  al- 
leged variance  to  the  court  below,  as  provided  in  §394  Bums 
1901,  §391  R.  S.  1881  [§400,  supra],  so  that  the  questions 
enumerated  in  said  section  could  be  determined,  and  proper 
amendments  ordered  by  that  court,  the  objection  cannot  be 
urged  for  the  first  time  on  appeal." 

And  in  the  case  of  M.  8.  Huey  Co.  v.  Johnston,  supra, 
the  court  enunciates  the  following  rules:  ''It  is  urged  that 
there  is  a  variance  between  the  second  paragraph  of  the  com- 
plaint and  the  proof,  in  that  the  allegation  is  that  the  appel- 
lant was  negligent  in  failing  to  guard  the  left  end  of  the 
mandrel,  whereas  the  evidence  introduced  on  behalf  of  ap- 
pellee showed  that  the  left  side  of  the  mandrel,  in  front  of 
the  outer  row  of  knives,  was  unguarded,  and  that  it  was 
at  that  point  that  her  hand  came  in  contact  with  the  knives. 
This  is  not  a  case  of  a  failure  of  proof  within  the  contempla- 
tion of  §396  Bums  1901,  §393  R.  S.  1881.  Appellant  has 
attempted  to  save  the  question  by  a  mere  objection  to  the  in- 
troduction of  the  evidence,  based  on  the  ground  of  variance 
between  the  proof  and  the  allegation.  There  was  no  claim 
advanced  in  the  trial  court  that  appellant  was  not  ready  to 
meet  the  evidence,  or  that  it  had  been  in  anywise  misled. 
•  •  •  Section  395  Bums  1901,  §392  R.  S.  1881,  pro- 
vides: 'Where  the  variance  is  not  material,  as  provided  in 
the  last  section,  the  court  may  direct  the  fact  to  be  found 
a4!cording  to  the   evidence,   or  may  order   an   immediate 
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amendment,  without  costs.'  It  is  provided  by  §670  Bums 
1901,  §658  R.  S.  1881,  that  *No  judgment  shall  be  stayed  or 
reversed,  in  whole  or  in  part,  by  the  Supreme  Court,  for  any 
defect  in  form,  variance,  or  imperfections  contained  in  the 
record,  pleadings,  process,  entries,  returns,  or  other  proceed- 
ings therein,  which  by  law  might  be  amended  by  the  court 
below,  but  such  defects  shall  be  deemed  to  be  amended  in  the 
Supreme  Court/  The  fact  that  a  party  has  been  misled 
'must  be  proved  to  the  satisfaction  of  the  court,*  according  to 
§394  Bums  1901,  §391  R.  S.  1881  [§400,  supra],  or  else  it 
is  not  to  be  deemed  material.  If  it  is  not  material,  then,  as 
we  have  seen,  the  trial  court  was  authorized,  under  §395, 
supra,  to  have  ordered  an  immediate  amendment  without 
costs,  or  to  have  directed  the  facts  to  be  found  according  to 
the  evidence.  There  should,  perhaps,  have  beeti  some  order 
on  the  subject,  under  said  section,  but  there  was  no  request 
therefor,  and,  as  we  are  required  under  §670,  supra,  to  treat 
such  a  variance  as  having  been  obviated  by  amendment,  we 
fail  to  perceive  how  appellant  can  make  this  technical  vari- 
ance available  for  a  reversal." 

In  the  case  of  Louisville,  etc.,  R.  Co.  v.  Overman  (1882), 
88  Ind.  115,  the  complaint  was  for  damages  for  two  colts 
killed  at  the  same  time.  The  damage  alleged  was  in  the  sum 
of  $200,  or  $100  for  each.  Verdict  was  recovered  in  the  sum 
of  $200,  but  the  proof  showed  that  one  colt  was  worth  only 
$50,  the  other  $150.  The  court  say:  *'The  variance  did 
defendant  no  harm ;  after  the  evidence  was  heard  the  plain- 
tiff might  have  amended  his  complaint  to  correspond  with 
the  proof,  and  in  this  court  the  amendment  will  be  consid- 
ered as  having  been  made." 

There  is  abundant  authority  to  sustain  the  proposition 

that  where  both  parties  to  a  suit,  without  objection,  choose 

their  own  issue,  which  is  within  the  general  scope  of 

7.    the  pleadings,  they  cannot  afterwards  be  heard  to 

complain  in  an  appellate  court  that  such  issue  was 

not  technically  tendered.    Crabb  v.  Orth  (1892),  133  Ind. 
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11;  Kafka  v.  Levensohn  (1896),  41  N.  Y.  Supp.  368,  18 
Misc.  (N.  Y.)  202;  lUinois  Cent  R.  Co.  v.  Latimer  (1889), 
128  IlL  163,  21  N.  E.  7 ;  Witmark  v.  New  York,  etc,  R.  Co. 
(1896),  149  N.  Y.  393,  44  N.  E.  78;  Iron  Mountain  Bank  v. 
Armstrong  (1887),  92  Mo.  265,  4  S.  W.  720;  Illinois  Steel 
Co.  V.  Novak  (1900),  184  HI.  501,  56  N.  E.  966;  Collier  v. 
Gavin  (1901),  1  Neb.  (unofficial)  712,  95  N.  W.  842;  Hilz 
V.  Missouri  Pac.  R.  Co.  (1890),  101  Mo.  36,  13  S.  W.  946; 
Cawing  v.  Altman  (1879),  79  N.  Y.  167;  8pri7ig  Valley  Coal 
Co.  V.  Robizas  (1904),  207  111.  226,  69  N.  E.  925 ;  Peck  &  Co. 
V.  Roofing,  etc.,  Co.  (1902),  96  Mo.  App.  212,  70  S.  W.  169. 

In  Illinois  Steel  Co.  v.  Novak,  supra,  the  declaration  was 
in  trespass  for  assault  and  battery,  and  averred  that  plain- 
tiff was  lawfully  on  the  premises  of  defendant  and  conduct- 
ing himself  in  a  peaceable  and  orderly  manner ;  that  a  serv- 
ant of  the  defendant,  with  force  and  arms,  and  without  right 
or  provocation,  wantonly,  wilfully,  carelessly  and  negli- 
gently did  commit  an  assault  on  plaintiff,  and  beat  him  and 
injured  him.  The  defendant  filed  a  single  plea — ^that  of  not 
guilty.  Under  the  issues  thus  formed  it  was  not  competent 
for  defendant  to  urge  in  defense  of  the  action  that  an  assault 
and  battery  was  justifiable. 

The  cause  was  tried  by  a  jury,  and  the  evidence  established 
that  plaintiff  was  on  defendant's  premises  without  right; 
that  one  of  defendant's  servants  sought  to  eject  him,  and  in 
the  struggle  which  ensued  the  servant  struck  plaintiff  over 
the  head  with  a  club  and  beat  him.  The  court  in  the  opinion 
said:  "The  effect  of  the  testimony  was  to  overturn  the  case 
stated  in  the  declaration,  that  appellee  was  lawfully  on  the 
premises  of  the  appellant  company  and  for  that  reason  the 
assault  made  was  from  its  inception  unlawful,  and  also  to 
overcome  the  defense,  under  the  plea  of  not  guilty,  that  the 
appellant  company  had  not  committed  an  assault.  Counsel 
for  the  respective  parties,  losing  sight  of  the  state  of  the 
pleadings  or  voluntarily  abandoning  the  issues  thereby  made, 
procured  the  court  to  instruct  the  jury  as  to  the  law  ap- 
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plicable  to  the  facts  proved,  and  submitted  the  cause  in  that 
manner  to  the  jury  for  decision.  •  •  •  The  parties  by 
these  instructions  directed  the  attention  of  the  jury  to  the 
law  applicable  to  the  rights  of  the  parties  on  the  state  of 
facts  presented  by  the  proofs,  without  regard  to  the  state  of 
the  pleadings.  The  case  for  the  appellee  as  made  by  his 
declaration  was,  he  was  rightfully  on  the  premises  of  the  ap- 
pellant company  and  the  assault  upon  him  was  unlawful. 
His  case  presented  to  the  jury  by  the  evidence  and  the  in- 
structions was,  that  though  on  the  premises  of  the  appellant 
company  without  right  and  therefore  subject  to  be  forcibly 
ejected,  excessive  and  unnecessary  force  was  employed,  re- 
sulting in  personal  injury  and  constituting  an  assault  and 
battery.  The  defense  as  set  forth  by  the  plea  was,  that  the 
defendant  company  had  not  committed  an  assault  upon  the 
person  of  appellee.  The  defense  as  presented  to  the  jury 
by  the  proof  and  the  instructions  of  the  court  was,  that  the 
appellant  company  had  by  its  servant  laid  hold  of  the  person 
of  the  appellee  and  forcibly  removed  him  from  its  premises, 
but  that  the  assault  so  made  upon  him  was  justifiable.  The 
parties  having,  respectively,  procured  the  court  to  declare  to 
the  jury  the  rules  of  law  applicable  to  the  state  of  facts  dis- 
closed by  the  evidence  and  to  direct  the  jury  to  return  a 
verdict  in  accordance  with  his  or  its  legal  rights,  under  such 
state  of  facts  neither  can  be  heard  to  complain  [that]  the  in- 
structions of  the  court  authorized  recovery  or  successful  de- 
fense to  the  action  on  the  case  made  by  the  proofs,  on  the 
ground  the  facts  proved  were  not  within  the  allegations  of 
the  pleadings.  The  controlling  principle  in  such  instances 
is  illustrated  by  the  rulings  of  this  court  in  llliyxois  Cent,  R. 
Co.  V.  Latimer  [1889],  128  111.  163,  21  N.  E.  7,  and  Consoli- 
dated Coal  Co,  V.  Uaenyii  [18'93],  146  111.  614,  35  N.  E. 
162." 

In  Eilz  V.  MissouH  Pac.  R.  Co.y  supra,  plaintiff  brought 
suit  against  defendant  for  damages  for  the  killing  of  plain- 
tiff's husband  by  defendant.    The  negligence  charged  was  in 
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running  the  train  in  violation  of  a  speed  ordinance,  and  iii 
failing  to  ring  the  bell  and  to  have  a  watchman  at  the  cross- 
ing. The  only  issues  submitted  to  the  jury  were,  substan- 
tially, whether  the  defendant's  engine  and  tender  were  so  far 
distant  from  said  Hilz  when  he  stepped  on  the  track  that 
the  person  in  charge  thereof  ought,  in  the  exercise  of  ordi- 
nary care,  to  have  discovered  his  peril  in  time  to  stop 
and  avoid  injuring  him.  The  court  instructed  the  jury 
as  to  the  doctrine  of  the  last  clear  chance,  and  thus  submitted 
said  question  to  the  jury  for  its  consideration.  The  point 
was  raised  in  the  Supreme  Court  that  the  petition  did  not 
authorize  the  submission  of  this  issue  to  the  jury.  Speaking 
to  this  point  the  court  say:  "But,  even  if  the  objection 
would  be  sound  and  well  taken  in  a  proper  case,  the  defend- 
ant, we  apprehend,  is  in  no  position  to  urge  the  same  in  this 
court.  Both  parties,  we  think,  tried  the  case  upon  the  theory 
of  this  instruction.  The  defendant,  it  is  true,  excepted  to 
the  giving  of  this  instruction,  but,  so  far  as  the  question  in- 
volved is  concerned,  instruction  numbered  two,  asked  by  de- 
fendant, is  substantially  the  same.  Again,  there  was  no  ex- 
ception or  objection  on  either  side  to  the  evidence  offered  in 
this  behalf,  but  while  plaintiff  sought  to  show,  without  objec- 
tion by  defendant,  that  Hilz  was  on  the  track,  while  the  en- 
gine was  far  enough  distant  to  have  stopped  in  time  by  the 
exercise  of  ordinary  care,  defendant  sought  by  the  cross-ex- 
amination of  plaintiff's  witnesses  to  show  to  the  contrary, 
and  also  sought  so  to  show  by  the  witnesses  introduced  in  its 
own  behalf.  The  cause  having  been  so  tried,  both  parties, 
by  the  evidence  and  instructions  having  treated  the  issue  as 
properly  made,  both  parties  having  asked  its  determination 
and  submission  to  the  jury,  the  objection  that  there  was  no 
such  issue,  we  think,  cannot  now  be  made.  Bettes  v.  Magoon 
[1885],  85  Mo.  580;  Thorpe  v.  Missouri  Pac.  R.  Co.  [1886], 
89  Mo.  650,  2  S.  W.  3,  58  Am.  Rep.  120 ;  Loomis  v.  Wahash, 
etc.,  R.  Co,  [1885],  17  Mo.  App.  340." 
We  recognize  the  rule  that  parties  must  recover  secundum 
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allegata  et  probata  or  not  at  all ;  but  the  rule  should  not  be 
extended  to  include  allegations  in  detail.     Here  the 

8.  gravamen  of  the  action  is  the  negligent  killing  of  de- 
cedent, and  the  recovery  was  had  for  this  act  and  no 

other.  Appellant  denied  this  charge.  Upon  this  issue  they 
met,  and  in  the  contest  no  charge  was  made  by  appellee  that 
was  not  sought  to  be  met  with  proof  by  appellant  without  ob- 
jection or  complaint  that  it  was  a  deviation  from  the  charge 
outlined.  There  was  no  claim  that  appellant  was  sur- 
prised or  misled,  no  request  to  reform  the  issues,  or  sug- 
gestion that  it  was  not  prepared  to  meet  the  question  thus 
presented.  There  is  no  doubt  that,  if  such  a  request  or  sug- 
gestion had  been  made,  the  court  below  might  have  permitted 
necessary  amendments  or  reformation  of  the  pleadings,  and, 
upon  proper  showing,  granted  continuance  or  taken  any 
other  necessary  steps  fully  to  protect  all  parties.  But  appel- 
lant did  not  choose  to  do  this.  It  chose  to  submit  the  ques- 
tion then,  under  the  pleadings  as  they  existed.    And 

9.  for  us  to  say  that  by  so  doing  it  had  waived  no  ques- 
tion and  forfeited  no  rights,  and  that  appellee  should 

be  made  to  suffer  by  a  reversal,  would  simply  be  putting  a 
premium  on  sharp  practices.  All  the  appellant  was  entitled 
to  was  a  fair  trial  without  error,  and  if  he  stood  by  and  per- 
ceived the  court  was  committing  error,  and  did  not  raise  his 
voice  in  protest,  but,  on  the  contrary,  requested  the  court  to 
proceed  on  its  erroneous  way,  we  know  of  no  principle  of  law 
or  equity  that  would  entitle  it  to  be  heard  to  complain  of 
such  erroneous  action  in  an  appellate  tribunal. 

What  we  have  said  here  disposes  of  the  questions  sought  to 

be  raised  on  the  instructions.    We  might  say,  in  passing, 

that  appellant's  brief  presents  no  questions  upon  the 

10.  giving  or  refusing  to  give  instructions,  since  it  con- 
tains neither  the  instructions  given,  other  than  those 

complained  of,  nor  the  substance  thereof.  And  it  does  not 
appear  that  those  objected  to  might  not  be  correct  in  con- 
nection with  other  instructions. 
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Appellant's  engineer  testified  that  he  saw  decedent  upon 

the   track   when   the   locomotive   was   about   one   hundred 

fifty  feet  away,  and  that  he  immediately  blew  the 

11.  alarm  signal.    Other  witnesses  testified  that  when  the 
alarm  was  sounded  the  horse  was  rearing,  and  would 

go  neither  forward  nor  backward.  The  engineer  testified  that 
he  was  going  at  a  rate  of  five  miles  per  hour,  and  at  that 
speed  could  stop  his  train,  by  using  all  of  the  facilities  in  his 
power,  in  a  distance  of  about  thirty-six  feet.  He  said  he 
slowed  down  but  did  not  use  all  his  facilities  to  stop  the  train 
at  any  time  before  striking  decedent.  All  the  witnesses 
agreed  that  the  horse  was  on  the  track,  and  not  moving  for- 
ward when  the  alarm  was  sounded;  some  saying  decedent 
was  reaching  back  in  his  wagon  with  his  back  to  the  train, 
others  that  the  horse  was  frightened  and  reariog  up,  and  the 
boy  was  trying  to  pull  him  off  the  track.  It  is  clear  that  the 
engineer  must  have  seen  the  decedent's  peril  in  ample  time 
to  stop  the  train  and  avoid  the  injury. 

In  this  state  of  the  record,  it  would  be  an  injustice  to  re- 
verse this  case  on  the  bare  technicality  urged  by  appellant, 
and  even  if  the  technical  objection  urged  was  well 

12.  taken,  under  §§407,  700  Bums  1908,  §§398,  658  R.  S. 
1881,  the  judgment  should  be  affirmed. 

We  fmd  no  reversible  error  in  the  record.    Judgment  af- 
firmed. 


Cumberland  Telephone  and  Telegraph 

Company  v.  Taylor. 

[No.  6,780.    Piled  June  2,  1909.1 

1.  Conversion. — Demand, — What  Constitutes. — The  demand  which 
prima  facie  (with  the  refusal)  evidences  conversion  should  be  a 
plain  unequivocal  request  for  the  present  delivery  of  the  property ; 
and  a  demand  requiring  the  person  upon  whom  it  is  made  to 
transport  or  carry  the  proi>erty  to  the  demandant,  is  insuffiolont. 
p.33, 
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2.  CoNVEBSiON. — Demand, — Refusal. — Upon  the  making  of  a  de- 
mand for  property,  the  refusal,  to  evidence  a  conversion,  should 
amount  to  a  denial  of  the  claimant's  right  to  the  possession,    p.  33. 

8.  Conversion. — Demand, — Evidence, — Evidence  that  plaintiff  told 
the  defendant  to  bring  plaintiff's  horse  home,  and  that  defendant 
said  he  would  not  do  so,  does  not  show  a  conversion  of  the  horse, 
p.  33. 

4.  Conversion. — Refusal  to  Deliver  Property, — ^The  mere  refusal 
to  deliver  demanded  property  constitutes  evidence  of  a  prior, 
but  not  a  present,  conversion,    p.  34. 

5.  Trial.  —  Recovery,  —  Datnayca,  —  Complaint.  —  Paragraphs.  — 
Where  the  verdict  could  have  been  rendered  on  any  of  the  three 
paragraphs  of  the  complaint,  the  evidence  and  the  amount  of 
damages  being  applicable  to  all,  the  court  on  appeal  cannot  say 
that  the  judgment  was  based  wholly  upon  the  first  paragraph, 
p.  34. 

6.  Conversion. —  Damages. —  Bailment, —  Complaint, —  One  para- 
graph of  a  complaint  alleging  that  defendant  converted  plaintiff^s 
horse  to  defendant's  use,  to  plaintiff's  damage,  another  that  plain- 
tiff hired  his  horse  to  defendant  who  so  negligently  used  It  as  to 
render  it  worthless,  to  plaintiff's  damage,  and  another,  that  de- 
fendant hired  plaintiff's  horse,  crippled  it  and  placed  it  in  a 
livery  stable  so  that  the  livery  man's  lien  was  greater  than  the 
value  of  the  horse,  to  plaintiff's  damage,  are  all  sufficient,    p.  34. 

7.  Bailment. —  Contracts. —  Implied. —  Delivery. —  lAvery  Stable 
Keepers. — A  person  hiring  a  horse  from  a  livery  stable  keeper, 
without  any  express  agreement  as  to  the  place  of  redelivering  the 
horse,  impliedly  agrees  to  redeliver  at  the  stable  where  the  horse 
was  procured,    p.  34. 

8.  Bailment. — Horses, — 'SeoUgent  Injuries. — K  bailee  who  know- 
ingly works  a  lame  hired  horse  is  liable  for  the  resulting  injuries, 
p.  34. 

0.  Trial. —  Instructions, —  Conversion. —  Bailment. — An  Instruction 
that  if  the  defendant  hired  the  plaintiffs  horse  for  an  uncertain 
time,  and  refused  to  redeliver  such  horse  upon  demand,  and  that 
plaintiff  was  thereby  deprived  of  said  horse,  such  facts  would 
be  evidence  of  a  conversion,  is  correct,    p.  34. 

From  Floyd  Circuit  Court;  William  C,  Utz,  Judge. 

Action  by  Charles  Taylor  against  the  Cumberland  Tele- 
phone and  Telegraph  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.     Affirmed, 

C.  L.  (f?  JT.  E.  Jewett  and  William  L,  Oranhery,  for  ap- 
pellant. 
Stotscnhurg  &  Weathers,  for  appellee. 
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CoMSTOOK,  J. — Appellee  sued  the  appellant  to  recover 
damages  for  the  alleged  conversion  of  a  horse  and  for  in- 
juries alleged  to  have  been  received  by  said  horse  while  in 
possession  of  said  company  under  a  contract  of  hiring.  The 
amended  complaint  was  in  three  paragraphs,  the  substance 
of  each  being  as  follows:  The  first  paragraph  alleges  that 
on  August  8,  1906,  Taylor  was  the  owner,  and  entitled  to 
immediate  possession,  of  a  horse  worth  $175;  that  on  said 
day  the  defendant,  being  in  the  possession  of  the  horse,  con- 
verted and  disposed  of  the  same  to  its  own  use,  to  Taylor's 
damage  in  the  sum  of  $175. 

The  second  paragraph  alleges  that  on  August  8,  Taylor 
was  the  owner  of  a  horse  worth  $175;  that  the  telephone 
company,  on  said  day,  hired  the  horse  from  Taylor  to  be  used 
in  its  business  at  Lanesville,  Indiana,  and  agreed  to  pay 
seventy-five  cents  per  day  hire ;  that  the  telephone  company 
so  immoderately,  improperly,  negligently  and  carelessly 
used  such  horse,  and  neglected  to  care  for  the  same,  that  on 
August  20,  it  was  injured  and  rendered  worthless,  to  Tay- 
lor's damage  in  the  sum  of  $175. 

The  third  paragraph  contains  the  same  allegations  as  the 
second  with  reference  to  the  ownership,  value  and  hiring  of 
the  horse,  the  compensation  to  be  paid  per  day,  and  the  man- 
ner in  which  the  horse  became  sick,  and  in  addition  alleges 
that  the  telephone  company  placed  the  horse  in  the  keeping 
of  Albert  Day,  a  liveryman,  and  permitted  it  to  remain 
there,  and,  upon  demand,  refused  to  pay  the  claim  of  said 
Day ;  that  the  horse  is  now  of  the  value  of  only  $25,  and  the 
liveryman's  bill  amounts  to  $50,  whereby  the  horse  is  lost  to 
Taylor. 

The  defendant  answered  the  amended  complaint  by  gen- 
eral denial,  and  by  special  plea  of  settlement  and  payment, 
which  was  denied  by  plaintiff.  The  case  was  tried  by  jury 
and  judgment  for  $175  rendered  in  favor  of  plaintiff.  De- 
fendant's  motion  for  a  new  trial  was  overruled.  This  action 
of  the  court  is  relied  upon  for  reversal. 
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The  grounds  for  a  new  trial  upon  which  appellant  relies 
are :  The  sufficiency  of  the  evidence  to  sustain  the  verdict ; 
the  refusal  of  the  court  to  give  appellant's  instruction  two; 
the  giving  of  appellee's  instructions  seven  and  ten.  Said 
second  instruction  was  a  peremptory  one  to  return  a  verdict 
in  favor  of  defendant  upon  the  first  paragraph  of  complaint. 

Instructions  seven  and  ten  read  as  follows:  '*  (7)  If  the 
defendant  hiretl  of  the  plaintiff  the  horse  described  in  the 
complaint,  and  under  the  contract  mentioned  in  the  com- 
plaint, it  would  be  the  duty  of  the  defendant  when  through 
with  said  horse  to  return  it  to  the  plaintiff  at  the  stable  of 
the  plaintiff  in  Georgetown,  Indiana,  unless  it  was  agreed  be- 
tween the  parties  that  said  horse  was  to  be  surrendered  at 
some  other  place."  **(10)  If  the  defendant  obtained  the 
possession  of  the  horse  described  in  the  complaint  under  the 
contract  of  hiring  therein  described,  and  such  contract  was 
for  no  certain  time,  and  the  defendant  refused  and  neglected 
to  redeliver  said  horse  to  the  plaintiff  on  demand,  and  the 
plaintiff  thereby  was  deprived  of  said  horse,  then  such  facts 
would  be  evidence  that  the  defendant  converted  such  horse 
to  its  own  use." 

The  questions  thus  raised  make  it  proper  to  set  out  a  sum- 
mary of  the  evidence.  On  August  6,  1906,  the  appellee 
owned  the  horse  in  question,  which  was  three  and  one-half 
years  old,  sound  in  every  particular,  and  worth  from  $175  to 
$200.  On  said  date  the  appellant,  through  its  foreman,  Carl 
Darbo,  at  Georgetown,  Indiana,  where  appellee  lived  and 
where  his  horse  was  kept,  hired  it  from  the  appellee  for  use 
in  appellant's  business.  On  Monday,  August  6,  1906,  the 
horse  was  sound  and  uninjured,  and  on  that  day  was  used  in 
the  work  along  the  line,  and  at  night  he  was  driven  to  Lanes- 
villo,  whoro  board  was  engaged  for  tlio  men  at  the  hotel  of 
Albert  Day.  In  connection  with  the  hotel  Day  ran  a  livery 
barn  and  feed  stable,  and  the  horse  was  put  in  his  bam, 
where  it  was  fed  and  ('are<l  for  by  Day  at  appellant's 
expense.     On  Tuesday  morning  the  horse  was  lame.     Darbo 
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said  the  horse  had  strained  himself,  and  made  no  examina- 
tion, but  worked  it  all  that  day.  On  Tuesday  night  the 
horse  was  still  lame,  and  on  Wednesday  morning  he  was 
worse.  Tuesday  night  or  Wednesday  morning  Darbo  tele- 
phoned to  the  appellee  that  the  horse  was  lame,  and  the  ap- 
pellee instructed  Darbo  not  to  work  the  horse  if  he  was  lame. 
Wednesday  morning,  Keithley  told  Darbo  that  the  horse 
ought  not  to  be  worked.  Darbo  replied  that  it  did  not 
amount  to  anything,  for  the  men  to  load  up.  The  horse  was 
worked  all  day  Wednesday,  and  at  night  he  was  worse.  On 
Thursday  morning  the  horse  was  still  lame,  but  Darbo  or- 
dered the  men  and  tools  to  be  hauled  over  a  rocky  road  five 
miles  to  Georgetown.  While  at  Georgetown  the  appellee 
saw  the  horse,  and  saw  that  he  was  lame.  He  told  Darbo 
again,  not  to  work  the  horse  if  he  was  lame.  In  the  after- 
noon Darbo  drove  the  horse  back  to  Lanesville.  On  Thurs- 
day night  the  horse's  leg  was  very  much  swollen.  Keithley 
then  called  up  the  appellee  and  told  him  the  condition  of  the 
horse,  and  appellee  told  him  not  to  work  the  horse  the  next 
day.  Keithley  reported  to  Darbo  that  the  appellee  did  not 
want  the  horse  worked  any  more.  On  Friday  and  Saturday 
Darbo  ordered  the  horse  to  be  worked,  and  he  was  worked 
up  to  Saturday  night.  On  Wednesday  Keithley  examined 
the  horse's  leg  and  found  a  hole  in  the  right  hind  leg  at  the 
hock  joint.  It  appeared  as  if  it  had  been  pierced  with  a 
wire.  On  Wednesday  one  Minton,  also  an  employe  of  tRe 
appellant,  under  Darbo 's  direction,  drove  the  horse  to 
Georgetown  for  a  load  of  wire.  The  horse  became  worse 
during  the  week,  and  the  appellant  did  nothing  to  treat  him. 
The  horse  limped  all  the  time.  On  Saturday  night  Darbo 
called  Taylor  up  and  told  him  he  had  better  bring  a  veteri- 
nary surgeon  over  to  Lanesville  to  see  the  horse.  Early  the 
next  week  appellee  took  Doctor  Tucker,  a  veterinary  sur- 
geon, over  to  Lanesville,  as  Darbo  had  requested.  He  ex- 
amined the  horse,  and  found  an  enlargement  of  the  hock 
joint.    There  was  a  puncture  on  the  inside  of  the  joint, 
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about  the  size  of  a  telephone  wire.  The  puncture  was  an 
inch  and  a  quaurter  deep  and  the  leg  was  much  swollen, 
being  six  to  eight  inches  across.  He  treated  the  horse  in 
Day's  stable  for  three  weeks,  making  in  all  eight  visits. 
The  wound  was  such  that  the  least  bit  of  use  would 
make  it  worse.  A  week  before  the  trial  Doctor  Tucker 
saw  the  horse.  The  leg  was  still  swollen,  the  leader  was 
drawn,  and  the  horse  limped.  In  his  opinion  the  horse  was 
nothing  but  **a  plug,''  and  not  worth  $25.  When  appellee 
took  Tucker  over  to  Lanesville,  at  Darbo's  recjuest,  appellee 
remained  two  weeks  and  looked  after  the  horse,  at  the  end 
of  which  time  Darbo  told  the  appellee  to  go  home,  that  he 
would  look  after  the  horse.  At  that  time  the  horse  could 
not  travel.  In  September  Darbo  was  in  Georgetown,  and 
the  appellee  asked  him  to  bring  the  horse  home,  and  Darbo 
refused.  The  horse  was  put  in  charge  of  Day  on  August 
6,  1906,  and  the  company  paid  Day's  feed  bill  for  three  or 
four  weeks  thereafter.  The  appellant  refused  to  make  any 
settlement  for  the  horse,  but  it  did  agree  to  pay  Day's  feed 
bill  up  to  the  Friday  following,  being  November  18,  1906. 
In  addition  to  the  feed  bill,  Day  had  a  claim  for  $30  for 
caring  for  the  horse  while  injured,  which  the  appellant  re- 
fused to  pay,  and  Day  refused  to  give  up  the  horse  until  his 
lien  was  paid.  The  care  that  Day  had  given  the  horse  was 
furnished  at  the  request  of  the  appellant.  At  the  time  Day 
and  the  appellee  visited  Reid,  the  manager  of  the  company, 
Reid  told  Day  that  his  company  would  not  be  responsible 
for  the  horse  any  longer,  but  he  did  not  offer  to  deliver  him 
to  the  appellee,  neither  did  he  discharge  Day's  full  lien  by 
paying  the  bill  of  $30,  and  he  made  no  effort  to  get  the 
horse  back  to  Georgetown,  but  suffered  it  still  to  remain  in- 
Day 's  hands,  with  the  lien  against  it.  Day  still  has  the 
horse,  and  his  lien  for  the  care  of  it  prior  to  November  18, 
1906,  exceeds  its  value. 
In  behalf  of  appellant  it  is  argued  that  no  demand  for  the 
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possession  of  the  property  was  made,  and,  as  a  demand  was 
necessary,  said  second  instruction  should  have  been  given, 
and  that,  as  the  amount  of  damages  assessed  was  the  value 
of  the  property  (that  being  the  amount  which  one  is  en- 
titled to  recover  for  conversion),  it  is  apparent  the  jury 
found  for  appellee  upon  the  first  paragraph  of  the  complaint. 
No  particular  form  of  words  is  prescribed  in  which  a  de- 
mand should  be  expressed.  But  the  demand  which  prima 
facie  (with  the  refusal)  constitutes  conversion  should 

1.  be  a  plain  unequivocal  request  for  the  present  deliv- 
ery of  the  property.     Monnot  v.  Ihert   (1859),   33 

Barb.  24.  A  demand  which  requires  that  the  person  upon 
whom  it  is  made  transport  or  carry  the  chattel  to  the  de- 
mandant is  insufficient.  Phelps  v.  (Hlchrist  (1854),  28  N. 
H.  266;  Durgin  v.  Gage  (1860),  40  N.  H.  302.  See,  also, 
Farrar  v.  Rollins  (1864),  37  Vt.  295;  Direct  Navigation 
Co.  v.  Davidson  (1903),  32  Tex.  Civ.  App.  492,  74  S.  W.  790. 
The  refusal,  in  order  to  constitute  a  conversion,  should 
amount  to  a  denial  of  the  claimant's  right  to  the  posses- 
sion.   Farrar  v.  Rollins,  supra;    Direct  Navigation 

2.  Co.  V.  Davidson,  supra;  28  Am.  and  Eng.  Ency.  Law 
(2d  ed.),  708,  and  cases  cited  in  note. 

Appellee  testified  to  a  conversation  had  with  Darbo  after 

he  had  himself  cared  for  the  horse  while  it  was  being  boarded 

at  the  expense  of  appellant  at  Day's  stable  and  while 

3.  the  horse  was  still  there,  as  follows:     ''Q.     After  you 
went  home  did  you  see  Mr.  Darbo  again?     A.    Yes. 

Q.  When  was  that  ?  A.  I  saw  him  several  different  times. 
Q.  Did  you  see  him  in  the  month  of  September?  A.  Yes. 
Q.  Did  you  make  any  demand  on  him  for  the  horse?  A. 
Yes,  sir.  Q.  What  did  you  say  to  him  ?  A.  I  told  him  I 
wanted  him  to  bring  the  horse  home.  Q.  What  did  he  say  ? 
A.     He  said  he  was  not  going  to." 

The  foregoing  is^he  only  evidence  upon  the  question  of 
demand.    It  was  not  a  sufficient  demand,  and  there  was  no 
Vol.  44^3 
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denial  of  appellant's  right  to  the  possession  of  the 
4.     property.     The  refusal  to  redeliver  property  of  itself 

is  not  a  conversion,  but  only  evidence  of  a  prior  con- 
version.    The  conclusion  that  the  verdict  was  upon  the  first 

paragraph  does  not  necessarily  follow,  for  there  was 
6.     evidence  to  establish  the  allegations  of  the  second  and 

third  paragraphs,  including  the  amount  of  damages 

6.  sustained  and  awarded.     Each  paragraph  was  suf- 
ficient. 

As  to  said  seventh  instruction,  it  appears  that  in  the  con- 
tract of  hiring  no  place  was  fixed  where  said  horse  was  to 
be  redelivered  to  the  appellee.    There  was  therefore 

7.  an  implied  agreement  to  redeliver  it  to  appellee  at 
Georgetown.   Esmay  v.  Fanning  (1850),  9  Barb.  176; 

Story,  Bailments  (9th  ed.),  §117;  Edwards,  Bailments,  333; 
2  Kent's  Comm.,  •SOS;  Higgins  v.  Emmons  (1823),  5  Conn. 
76,  13  Am.  Dec.  41;  Mason  v.  Briggs  (1820),  16  Mass.  453. 
After  the  lame  condition  of  the  horse  was  known  to  ap- 
pellant, and  appellee  requested  that  it  be  not  worked  while 
that  condition  remained,  appellant  continued  to  work 

8.  him,  aggravating  and  increasing  the  hurt,  resulting 
in  his  permanent  injury.     This  would  make  appellant 

liable,  although  the  evidence  does  not  show  that  appellant 
was  at  fault  or  mistreated  the  animal  up  to  the  time  that 
his  injury  was  known.  This  fact  would  render  appellant 
liable  under  the  second  and  third  paragraphs  of  the  com- 
plaint without  a  demand. 

Said  tenth  instruction  was  a  correct  statement  of 

9.  the  law. 

Whatever  the  facts  of  the  controversy  may  have  been,  the 
verdict  is  supported  by  evidence,  and  we  are  not  warranted 
in  reversing  the  judgment. 

Judgment  affirmed. 
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Wilson,  Executrix,  v.  Fahnestock, 

Administrator. 

[No.  6,300.     Filed  January  27,  1909.     Reliearing  denied  April  9, 

1909.    Transfer  denied  June  2,  1909.] 

1.  Judgment. — Action  on. — Collateral  Attack* — ^A  complaint  by  the 
wife's  executrix  against  tlie  husband's  administrator  upon  a  Judg- 
ment providing  that  the  wife  recover  of  and  from  the  husband 
"as  alimony,  the  sum  of  $5,000,  all  of  which  Is  ordered,  adjudged 
and  decreed.  And  now  again  come  the  parties  and  the  [wife] 
files  her  receipt,  by  which  she  acknowledges  the  payment  of  said 
$5,000  as  before  allowed.  It  is  further  ordered  and  decreed  that 
the  [wife]  pay  the  costs  of  this  action,"  the  complaint  alleging 
that  the  receipt  mentioned  in  such  Judgment  was  signed  prior  to 
the  rendition  of  such  judgment  and  while  plaintiff  was  of  un- 
sound mind,  in  which  condition  she  remained  until  her  death, 
does  not  constitute  a  collateral  attack  upon  such  judgment,  but 
attempts  to  enforce  same  by  denying  the  alleged  discharge 
thereof,    p.  40. 

2.  Judgment. —  Discharge, —  Disaffirmance, —  Insanity, — Contracts. 
Laches, — Decedents*  Estates. — In  a  claim  by  a  wife's  executrix 
against  testatrix's  husband's  administrator  to  enforce  a  judgment 
for  alimony,  the  record  showing  an  agreement  of  discharge,  but 
the  claimant  alleging  that  such  agreement  was  signed  p;*lor  to 
the  rendition  of  the  judgment,  and  while  the  wife  was  of  un- 
sound mind,  and  that  she  continued  in  such  condition  until 
her  death,  the  claim  l)eing  filed  within  the  statutory  time,  there 
was  no  laches,  and  the  filing  of  such  claim  was  a  sufficient  dis- 
affirmance of  the  alleged  agreement  of  discbarge,    p.  41. 

8.  Pleading. — An  steer. — Failure  to  Cover  Entire  Complaint. — ^A 
paragraph  of  answer  purporting  to  cover  the  complaint  is  bad  if 
it  fails  to  cover  it  entirely,    p.  41. 

4.  Pleading. — A  ns  icer, — Judgm  ent. — D  iseh  a  rge. — In  sa  n  i  ty. — ^Where 
a  complaint  for  ilie  enforcement  of  a  judgment  denies  an  alleged 
agreement  of  discharge  and  alleges  that  Fueh  agroenieut  was 
signed  while  the  judgment  creditor  was  insane,  an  answer  which 
dcK'S  not  deny  nor  avoid  the  allegations  of  insanity  is  bad.    i).  41. 

5.  HrsBAXD  AND  WiFE. — AUmony. — Contracts. — Public  Policj/. — A 
contract  executed  prior  to  the  rendition  of  a  judgment  for  ali- 
mony, for  the  discharge  of  such  judgment  upon  the  making  of 
specified  payments,  is  contrary  to  public  policy  and  void.    p.  41. 

6.  Estoppel. — Aceeptiug  Benefits  of  Vmd  Contract. — ^The  receipt  of 
benefits  from  a  contract  void  as  against  public  policy,  does  not 
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estop  the  one  receiving  same  from  defending  against  the  enforce- 
ment of  such  contract,     p.  43. 

7.  Evidence. — Insanity, — Set  tin  g  Aside  Discharge  of  Judgment. — 
Where  one  paragraph  of  a  complaint  sought  to  set  aside  a  dis- 
charge of  n  Judgment  for  alimony  on  the  ground  that  the  agree- 
ment of  discharge  was  signed  prior  to  the  rendition  of  the  Judg- 
ment, and  another,  on  the  theory  that  the  contract  of  discharge 
was  signed  after  the  rendition  of  the  Judgment  but  while  the 
wife  was  insane,  evidence  of  the  wife's  mental  condition  at  the 
time  of  the  rendition  of  the  Judgment  and  of  the  signing  of  the 
contract  of  discharge,  Is  competent,    p.  43. 

8.  Judgment. — Aclioti  on. — Jury. — Tnal. — In  an  action  to  enforce 
a  Judgment  for  alimony,  w^here  it  was  alleged  that  a  pretended 
agreement  of  discharge  had  been  signed  prior  to  the  rendition  of 
the  Judgment,  thus  rendering  it  void,  a  Jury  trial  Is  demandable. 
p.  43. 

From  St.  Joseph  Circuit  Court ;   Walter  A.  Funk,  Judge. 

Action  by  Sarah  M.  Wilson,  as  executrix  of  the  will  of 
Carrie  B.  Fahnestock,  deceased,  against  Augustus  A.  Fahne- 
stock, as  administrator  of  the  estate  of  Camillus  S.  Fahne- 
stock, deceased.  From  a  judgment  for  defendant,  plaintifiE 
appeals.     Reversed, 

Oshom,  McVey  &  Oshorn  and  Hickey  &  Wolfe,  for  ap- 
pellant. 

Daniel  Noyes,  W.  B,  Biddle  and  Anderson,  Parker  &  Cra- 
bill,  for  appellee, 

CoMSTOCK,  P.  J. — Appellant,  as  executrix  of  the  will  of 
Carrie  B.  Fahnestock,  deceased,  sought  to  recover  on  a  judg- 
ment for  alimony  rendered  in  favor  of  the  appellant 's  testa- 
trix and  against  the  appellee's  intestate  in  the  Laporte  Cir- 
cuit Court  on  October  3,  1899.  A  trial  was  had  by  the  court, 
a  special  finding  of  facts  and  conclusions  of  law  stated,  and, 
over  a  motion  for  a  new  trial,  judgment  was  rendered  in 
favor  of  appellee. 

The  complaint  is  in  two  paragraphs.  The  first,  omitting 
the  caption,  alleges,  substantially,  that  the  plaintiff  was  duly 
appointed  executrix  of  the  last  will  and  testament  of  Carrie 
B.  Fahn(\stock,  dt^'cased,  and  qualified  as  such  executrix  on 
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November  19,  1903 ;  that  on  October  3,  1899,  in  the  Laporte 
Circuit  Court,  said  Carrie  B.  Fahnestock  recovered  a  judg- 
ment for  alimony  against  said  Camillus  S.  Fahnestock  in  the 
sum  of  $5,000  (a  copy  of  the  judgment  being  set  out) ;  that 
prior  to  the  rendition  of  said  judgment,  and  on  October  2, 
1899,  said  Carrie  B.  Fahnestock  was  induced  by  said  Ca- 
millus S.  Fahnestock  to  sign  what  purported  to  be  a  receipt 
and  satisfaction  of  said  judgment,  but  that  the  same  was 
without  any  consideration  whatever,  and  was  signed  and 
executed  by  said  Carrie  B.  Fahnestock  before  said  divorce 
proceeding  was  tried,  and  before  alimony  in  any  sum  had 
been  allowed  by  the  court,  and  that  said  judgment  is  due  and 
unpaid. 

The  second  paragraph  of  complaint  differs  from  the  first 
only  in  alleging  therein  that,  for  a  long  time  prior  to  the 
rendition  of  said  judgment,  said  Carrie  B.  Fahnestock  was, 
and  up  to  the  time  of  her  death  continued  to  be,  of  unsound 
mind  and  incapable  of  transacting  ordinary  business  affairs, 
and  that  on  October  2,  1899,  while  incapacitated  as  afore- 
said, she  was  induced  by  said  Camillus  S.  Fahnestock  to 
sign,  etc. 

Said  judgment,  as  it  appears  from  each  paragraph  of  the 
complaint,  reads,  in  part,  as  follows:  **And  it  is  further 
ordered  and  adjudged  by  the  court  that  the  defendant  re- 
cover of  and  from  the  plaintiff  as  alimony  the  sum  of  $5,000, 
all  of  which  is  ordered,  adjudged  and  decreed.  And  now 
again  come  the  parties,  and  the  defendant  herein  files  her  re- 
ceipt, by  which  she  acknowledges  the  payment  of  said  $5,000 
as  before  allowed.  It  is  further  ordered  and  decreed  that 
the  defendant  pay  the  costs  of  this  action." 

The  appellee  answers  in  four  paragraphs:  (1)  General 
denial;  (2)  payment;  (3)  setting  out  that  after  the  com- 
mencement of  the  action  for  a  divorce  the  parties,  through 
their  respective  attorneys,  entered  into  an  asyreement  con- 
cerning their  property  rights,  whereby  it  was  apfreed  that, 
should  said  divorce  be  granted,  a  judgment  for  $5,000  ali- 
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mony  would  be  entered  subject  to  the  conditions  for  pay- 
ment and  satisfaction  thereof  contained  in  a  contract  pro- 
viding, among  other  things,  that  in  consideration  of  the  re- 
lease and  satisfaction  of  a  judgment  for  alimony  in  the  sum 
of  $5,000,  awarded  Carrie  B.  Pahnestock  in  the  Laporte  Cir- 
cuit Court  on  October  2,  1899,  said  Camillus  S.  Pahnestock 
is  to  pay  to  the  first  named  party  the  sum  of  $5,000;  that 
said  contract  was  signed  on  October  2,  but  was  not  delivered 
until  after  the  rendition  of  said  judgment;  that  said  judg- 
ment would  not  have  been  rendered  if  said  contract  had  not 
been  relied  upon;  that  said  Carrie  B.  Pahnestock  received 
and  retained  each  and  all  the  several  payments  until  her 
death,  and  neither  she  nor  her  executrix  ever  tendered  or 
offered  to  return  any  of  said  money  before  filing  said  claim ; 
that  the  defendant  and  his  intestate  have  fully  performed 
all  the  conditions  of  said  contract. 

The  fourth  paragraph  of  answer  is  substantially  the  same 
as  the  third,  except  that  it  presents  the  facts  more  specifically 
as  in  estoppel. 

A  demurrer  to  the  third  and  fourth  paragraphs  of  answer 
respectively  was  overruled,  and  the  plaintiff  replied,  (1)  by 
a  verified  general  denial;  (2)  that  **the  writing  set  out  in 
defendant's  third  paragraph  of  answer,  purporting  to  be  a 
copy  of  a  contract  and  receipt  executed  between  said  Carrie 
B.  Pahnestock  and  Camillus  S.  Pahnestock  was  never  exe- 
cuted by  said  Carrie  B.  Pahnestock,  but  that  some  time  prior 
to  the  granting  of  the  divorce  mentioned  in  said  defendant's 
third  paragraph  of  answer  said  Camillus  S.  Pahnestock  in- 
duced said  Carrie  B.  Pahnestock  to  sign  her  name  to  said 
paper;  that  at  the  time  said  Carrie  B.  Pahnestock  was  in- 
duced to  sign  said  paper  she  was  of  unsound  mind,  and  un- 
able to  xmderstand,  and  did  not  understand,  any  of  the  terms 
and  conditions  of  said  purported  contract,  and  that  she  con- 
tinued to  be  of  unsound  mind  up  to  the  date  of  her  death, 
and  that  she  never  received  any  consideration  for  signing 
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JMud  pretended  contract;*'  (3)  that  said  pretended  contract, 
set  up  in  defendant's  third  paragraph  of  answer,  was  signed 
by  plaintiff's  testatrix,  Carrie  B,  Fahnestock,  but  that  said 
pretended  contract  was  signed  and  delivered  by  the  parties 
prior  to  October  3,  1899,  and  prior  to  the  rendition  of  the 
judgment  for  alimony  in  said  cause;  that  said  agreement 
mentioned  in  said  contract,  set  forth  in  defendant's  third 
paragraph  of  answer,  was  never  adopted  by  the  court  that 
tried  said  cause  for  divorce,  and  said  receipt  was  signed  and 
delivered  without  consideration,  before  the  rendition  of  said 
judgment  for  alimony,  to  said  Camillus  S.  Fahnestock,  and, 
by  his  attorney,  was  filed  without  the  knowledge  of  said 
Carrie  B.  Fahnestock;  (4)  that  prior  to  October  3  Ca- 
millus S.  Fahnestock  was  the  husband  of  Carrie  B.  Fahne- 
stock, and  that  said  parties  resided  in  the  city  of  La!f>orte, 
Indiana ;  that  Camillus  S.  Fahnestock  was  a  noted  and  emi- 
nent physician  about  fifty  years  of  age,  in  good  health,  had 
a  large  amount  of  property,  and  was  earning  from  $7,000 
to  $9,000  annually;  that  prior  to  October  3  said  Carrie  B. 
Fahnestock  was  weak  in  body  and  mind,  and  for  said  rea- 
son said  Camillus  S.  Fahnestock  was  very  anxious  to  secure 
a  divorce  from  said  Carrie  B.  Fahnestock ;  that  on  Septem- 
ber 19,  1899,  said  Camillus  S.  Fahnestock  instituted  divorce 
proceedings  against  said  Carrie  B.  Fahnestock  in  the  La- 
porte  Circuit  Court,  setting  up  the  fact  of  her  mental  con- 
dition as  a  cause  for  said  divorce,  and  while  she  was  being 
treated  for  said  mental  disease,  and  was  unable,  by  reason 
of  said  disease,  to  understand  or  appreciate  or  know  what 
was  transpiring  with  relation  to  her  affairs ;  that  the  attor- 
ney who  represented  said  Carrie  B.  Fahnestock  in  said  di- 
vorce proceedings  was  employed  by  the  husband  and  paid 
by  him;  that  the  husband  had  prepared  the  writing  set 
forth  in  defendant's  third  paragraph  of  answer,  and  pur- 
porting to  be  a  contract  in  settlement  of  alimony  awarded 
said  Carrie  B.  Fahnestock  in  said  divorce  proceeding,  and 
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also  what  purportod  to  be  a  receipt  for  said  sura  of  $5,000 
alimony,  and  sectirod  the  sigrnatiire  of  said  Carrie  B.  Fahne- 
stoek  to  said  writin*?  and  receipt  while  she  was  in  the 
condition  aforesaid ;  that  the  pretended  contract  and  receipt 
were  prepared  and  her  signature  was  obtained  before  the 
jjrantinpf  of  said  divorce,  and  before  the  rendition  of  said 
jndgment  for  alimony,  and  that  the  same  had  never  been 
ratified  by  her  or  any  one  actinp^,  or  having  authority  to  act, 
in  her  behalf;  that  prior  to  October  3,  1899,  an  oral  agree- 
ment was  mgde  by  the  parties  to  said  divorce  proceeding, 
whereby  said  Camillns  S.  Fahnestock  agreed  that  a  judg- 
ment of  $5,000  be  entered  against  him  in  said  divorce  pro- 
cecnling,  and  that  he  would  pay  to  said  Carrie  B.  Fahnestock 
the  sum  of  $25  per  month,  etc.;  that  as  a  confirmation  of 
said  f)ral  agreement  said  judgment  was  entered,  and  said 
Camillus  S.  Fahnestock  paid  to  said  Carrie  B.  Fahnestock, 
or  caused  to  be  paid,  the  sum  of  $25  per  month  up  to  the 
time  of  her  death  on  September  6,  1903.  Wherefore  the 
plaintiff  demands  judgment,  etc. 

The  replies  filed  to  the  fourth  paragraph  of  answer  are 
identical  with  those  filed  to  the  third  paragraph.  A  de- 
murrer to  the  second,  third  and  fourth  paragraphs  of  reply 
to  the  third  and  fourth  paragraphs  of  answer  were  re- 
spectively sustained.  The  cause  was  tried  by  the  court,  a 
special  finding  of  facts  made  and  conclusions  of  law  stated 
thereon,  and  judgment  rendered  in  favor  of  appellee.  Many 
errors  are  assigned.     A  part  of  them  only  need  be  considered. 

It  is  insisted  by  appellee  that  the  action  is  a  collateral  at- 
tack upon  the  judgment.  The  claim  must  be  disallowed.  It 
is  a  proceeding  upon  the  judgment,  the  satisfaction  of 
1.  which  was  not  in  issue.  The  record  discloses  no  agree- 
ment for  the  satisfaction  of  the  judgment.  The  re- 
cital of  the  filing  of  the  receipt  is  not  a  part  of  the  decree. 
It  is  a  receipt  which  may  be  contradicted  or  explained. 

It  is  also  insisted  that  there  should  have  been  a  disaflSrm- 
ance  before  the  commencement  of  the  action,  and  that  there 
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has  been  laches.     Unsoundness  of  mind  from  the  sign- 

2.  ing  of  the  contract  to  the  death  of  the  testatrix  is  al- 
leged.    The  testatrix  died  after  appellee's  intestate. 

It  was  necessary  to  file  the  claim  against  his  estate.    The 

claim  was  filed  within months  after  the  death  of  the 

testatrix.  There  was  no  laches,  and  the  filing  was  a  suf- 
ficient disaffirmance. 

The  third  and  fourth  paragraphs  of  answer  each  purports 

to  answer  the  entire  complaint.     If  either  fails  to  do  this  it 

is  not  good.     State,  ex  rel,,  v.  Tomlinson  (1897),  16 

3.  Ind.  App.  662,  59  Am.  St.  335;    ^Yalker  v.  Walker 
(1898),  150  Ind.  317,  and  cases  cited. 

Neither  the  third  nor  the  fourth  paragraph  of  answer 

denies  or  avoids  the  allegations  of  unsoundness  of  mind. 

They  were  material.     The  contract,  made  under  the 

4.  circumstances  alleged,  the  testatrix  not  having  been 
judicially  determined  to  be  of  unsound  mind,  was 

voidable.  It  could  not  have  been  disaffirmed  by  her,  her 
mental  unsoundness  continuing  until  her  death.  Aetna  Life 
Ins.  Co.  V.  Setters  (1900),  154  Ind.  370,  373,  77  Am.  St.  481 ; 
Teegarden  v.  Lewis  (1896),  145  Ind.  98;  Somers  v.  Pum- 
phrey  (1865),  24  Ind.  231.  The  allegations  in  said  answers 
as  to  unsoundness  of  mind  are  as  follows :  *  *  That  said  con- 
tract was  entered  into  in  good  faith  and  upon  sufficient  in- 
formation, and  it  was  understood  by  said  parties  and  their 
attorneys  that  it  was  for  the  purpose  of  securing  to  said  Car- 
rie B.  Fahnestock  a  fair  and  liberal  provision  and  mainte- 
nance, without  any  knowledge  or  belief  by  said  Camillus  S. 
Fahnestock  or  his  attorney  that  Carrie  B.  Fahnestock  was 
then  of  unsound  mind."  This  does  not  meet  the  allegations 
of  unsoundness  of  mind  of  said  testatrix. 

The  answer  shows  that  the  contract  and  receipt  consti- 
tuted a  contract  relating  to  alimony  made  during  the  pen- 
dency of  a  suit  for  divorce,  executed  before  the  ren- 

5.  dition  of  the  decree ;   that  its  performance  was  upon 
the  condition  that  **a  divorce  be  granted;'*  that  said 
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contract  and  receipt  were  held  by  said  attorneys  under  the 
agreement  that,  if  a  divorce  should  be  granted  as  aforesaid, 
plaintiff,  by  his  attorney,  would  consent  to  the  rendition 
against  him  of  said  judgment.  They  purported  to  be  a  satis- 
faction of  a  judgment  not  in  existence.  The  manifest  pur- 
pose of  the  contract  was  to  facilitate  the  procuring  of  the 
divorce.  The  wife  would  probably  have  been  without  reme- 
dy, if,  during  the  five  years  the  contract  was  to  run,  the  hus- 
band had  disposed  of  his  property  or  had  gone  beyond  the 
jurisdiction  of  the  court.  The  provision  of  $25  a  month  for 
the  support  of  the  wife  was  providing  for  a  duty  already 
imposed  upon  him. 

In  Moon  v.  Baxmi  (1877),  58  Ind.  194,  the  Supreme  Court 
said:  **It  is  not  competent  for  a  husband  and  wife  to  make 
a  valid  agreement  as  to  alimony,  during  the  pendency  of  a 
suit  of  divorce,  independent  of  the  sanction  of  a  decree  for 
divorce.  The  agreement  set  out  in  the  complaint  must, 
therefore,  be  held  as  voluntary  on  the  part  of  Andrew  Baum. 
An  action  will  not  lie  to  reform  a  voluntary  agreement— one 
which  the  party  is  not  bound  to  execute.** 

In  EvaTis  v.  Evam  (1892),  93  Ky.  510,  20  S.  W.  605,  the 
wife  brought  suit  for  divorce  and  alimony,  and  the  husband 
set  up  a  contract  in  defense  thereof,  that  no  suit  was  to  be 
brought  for  alimony  for  the  period  of  one  year.  The  court 
in  the  course  of  the  opinion  said:  **Such  a  contract  should 
not  be  upheld.  It  is  in  violation  of  public  policy ;  it  is  in- 
consistent with  the  full  course  of  justice;  it  is  not  reason- 
able and  just  to  the  wife,  The  husband,  during  the  period 
covered  by  the  contract,  might  dispose  of  his  entire  estate. 
It  would  likely  work  a  defeat  of  justice,  and  render  the  inno- 
cent and  unoffending  vnfe  a  pauper.  It  does  not  fully  pro- 
tect her  rights,  and  should  not,  therefore,  be  enforced. 
Browne,  Divorce,  270."  See,  also,  Fredericks  v.  SaiUt 
(1898),  19  Ind,  App.  604;  Scherer  v.  Scherer  (1899),  23 
Ind.  App.  384.  77  Am.  St.  437;  Watson  v.  Watson  (1906), 
87  Ind.  App.  548;  Walters  y,  Eutchins  (1867)i  29  Ind.  186; 
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Everhart  v.  Puckeit  (1881),  73  Ind.  409;  Wilde  v.  Wilde 
(1893),  37  Neb.  891,  56  N.  W.  724;  Hamilton  v.  HanMt07i 
(1878),  89  lU.  349;  Thompson  v.  Thompson  (1892),  132 
Ind.  288;  Stokes  v.  Anderson  (1889),  118  Ind.  533,  552,  4  L. 
R.  A.  313 ;  Greenhood,  Public  PoUcy,  pp.  490,  491,  498,  499. 
As  we  have  stated,  the  fourth  paragraph  of  answer  pre- 
sented the  facts  as  an  estoppel.  A  person  who  has  derived 
benefit  from  a  contract,  which  is  void  as  against  pub- 

6.  lie  policy,  is  not  estopped  thereby  to  defend  against 
such  contract,  when  it  is  sought  to  be  enforced  against 

him.  Brown  v.  First  Nat.  Bank  (1893),  137  Ind.  655,  672, 
24  L.  R.  A.  206. 

Appellant  sought  to  prove  the  mental  condition  of  Mrs. 

Fahnestock  at  the  time  of  the  divorce  proceedings  and  the 

execution  of  the  receipt.    This  evidence  was  excluded. 

7.  The  first  paragraph  of  complaint  alleged  that  the  re- 
ceipt was  signed  and  delivered  before  the  rendition 

of  the  judgment.  The  second  paragraph  is  framed  upon  the 
theory  that  it  was  not  executed  until  the  marriage  had  been 
dissolved,  and  when  the  testatrix  was  of  unsound  mind,  in 
which  condition  she  remained  until  her  death.  If  appellant 
should  fail  to  sustain  the  first  paragraph  of  complaint,  by 
reason  of  the  fact  that  said  release  and  contract  were  de- 
livered after  the  decree  was  rendered,  then  she  should  be 
permitted  to  introduce  evidence  of  unsoundness  of  mind, 
whether  the  contract  and  receipt  were  executed  for  valuable 
consideration  or  no  consideration.  For  if  she  was  of  un- 
sound mind  she  or  her  representative  had  the  right  to  avoid 
the  same. 

Appellant  requested  in  writing  that  the  issues  of  fact  set 
forth  in  the  first  and  second  paragraphs  of  the  com- 

8.  plaint  be  tried  by  jury.     The  request  was  refused. 
As  to  the  first,  it  should  have  been  granted. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lant's motion  for  a  new  trial,  and  for  further  proceedings 
not  inconsistent  with  this  opinion. 
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Nbyens  V.  Flesher  ET  AL. 

[No.  6,473.    Filed  June  3,  1909.) 

1.  Appeal. — Assiunmenta  of  Errors. — Demurrer  to  Complaint, — ^An 
assignment  on  appeal,  that  the  court  erred  In  sustaining  a  de- 
murrer to  tlie  complaint  is  bad,  wliere  tlie  record  sliows  that  such 
demurrer  was  overruled,    p.  45. 

2.  Pleading. —  Answer, —  Detnurrer  to, —  Carrying  Back  to  Com- 
plaint,— ^A  demurrer  to  an  answer  may  be  carried  back  and  sus- 
tained to  the  complaint,  where  such  complaint  is  insufficient 
p.  45. 

3.  Appeal. — Assignments  of  Errors, — Carrying  Back  Demurrer  to 
Ansicer  and  Sustaining  to  Complaint. — ^Where  the  trial  court  car- 
ried baclL  a  demurrer  to  an  answer  and  sustained  it  to  the  com- 
plaint, it  must  be  so  assigned  as  error  on  appeal,  or  the  sufficiency 
of  the  complaint  is  not  questioned,    p.  45. 

Prom  Jay  Circuit  Court ;  John  F.  LaFollette,  Judge. 

Action  by  Leonard  M.  Neyens  against  Joe  Flesher  and  an- 
other. From  a  judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

J,  W.  Headington  and  Roscoe  Z>.  Wheat,  for  appellant. 
t/aoo6  F.  Denney,  for  appellees. 

Myers,  J. — This  was  an  action  by  appellant  against  ap- 
pellees, whereby  it  was  sought  to  enforce  payment  of  two 
alleged  promissory  notes  said  to  have  been  executed  on  July 
25,  1904,  by  the  appellees  to  the  Acme  Food  Company,  due 
210  days  after  date,  payable  at  the  American  National  Bank, 
Indianapolis,  Indiana.  The  complaint  alleged  that  the 
payee  named  in  said  notes,  for  value  before  maturity,  in 
writing  assigned  and  transferred  said  notes  to  this  appel- 
lant. A  demurrer  to  the  complaint  was  overruled.  Ap- 
pellees answered  in  nine  paragraphs.  Appellant  demurred 
to  each  of  said  paragraphs  of  answer,  except  the  first,  which 
was  a  general  denial.  The  demurrer  to  the  answers  was 
carried  back  and  sustained  to  the  complaint,  to  which  ruling 
of  the  court  the  appellant  reserved  an  exception.  The  rec- 
ord does  not  disclose  any  ruling  on  the  demurrers  to  the 
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answers.  Appellant  refusing  to  plead  further  judgment 
was  rendered  against  him  and  in  favor  of  appellees  for  costs. 

Appellant  has  assigned  as  errors  that  the  court  erred: 
(1)  In  overruling  the  demurrer  to  the  answers;  (2)  in  sus- 
taining the  demurrer  to  the  complaint;  (3)  in  rendering 
judgment  for  the  defendants. 

It  will  be  noticed  that  the  demurrer  addressed  to  the  com- 
plaint was  overruled.  Consequently  appellant  has  no  ground 
for  objecting  to  this  ruling.     It  is  well  settled  that  a 

1.  demurrer  for  want  of  facts  addressed  to  an  answer 
will  search  the  record  and  test  the  sufficiency  of  the 

complaint  for  want  of  facts  to  state  a  cause  of  action,  al- 
though there  may  be  no  actual  ruling  on  the  demurrer 

2.  to  the  answer.    Baldmn  v.  Suttmi  (1897),  148  Ind. 
591;  Gould  Y.   S^eyer  (1881),75Ind.  50;  McAfee  v. 

Bending  (1905),  36  Ind.  App.  628. 

The  action  of  the  court  in  carrying  back  a  demurrer  to 

an  answer  and  sustaining  it  to  the  complaint  is  before  this 

court  for  review  when  such  action  is  made  the  basis  of 

3.  an  assignment  of  error.    Baldwin  v.  Sutton,  supra; 
McAfee  v.  Bending,  supra,  and  cases  cited.    Appel- 
lant has  assigned  no  such  error,  and  therefore  any  question 
as  to  the  sufficiency  of  the  complaint  is  not  presented. 

Having  considered  all  the.  propositions  argued  by  the  ap- 
pellant, and  finding  no  reason  to  disturb  the  action  of  the 
court  below,  the  judgment  is  affirmed. 


Prather  v.  Brandon. 

INo.  6,752.    Filed  June  3.  1909.] 

1.  ComnjLcrB, —  Construction. — Terms. — In  construing  a  contract 
the  courts  will  give  effect  to  the  provisions  thereof,  rather  than  to 
any  name  that  may  have  been  given  to  it  by  the  parties,    p.  49. 

2.  CoKTRAcrrs. — Sales. — Real  Property. — "Lea«e." — "Rent.'* — ^A  con- 
tract of  sale  of  real  estate,  the  purchase  price  to  be  paid  In  instal- 
ments, is  not  changed  to  one  of  tenancy  by  the  words  '*Iease"  and 
••rent"  used  therein,    p.  50, 
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3»  CdNTEACTS. — Sales. — Real  Property. — Vendor  and  Purchaser. — 
Landlord  and  Tenant. — ^A  contract  by  which  a  purchaser  of  real 
estate  agreed  to  pay  the  purchase  price  of  the  real  estate  in 
Instalments,  and  in  default  of  the  making  of  such  payments  he 
was  to  vacate  and  surrender  the  premises,  all  sums  paid  to  be 
held  by  the  vendor  ''as  rent  for  said  premises  and  as  liquidated 
damages,'*  does  not  create  the  relation  of  landlord  and  tenant 
botweon  such  vendor  and  purchaser,    p.  50. 

4.  JUSTICES  OF  THE  Peace. — Jurisdiction. — Title  to  Real  Estate, — 
Where  the  rights  of  a  vendor  and  his  purchaser  are  involved  in 
an  action,  a  justice  of  the  peace  has  no  Jurisdiction,    p.  50. 

5.  Courts. —  Circuit. —  Justices. — Jurisdiction. — Appeal. — Where  a 
Justice  of  the  peace  had  no  jurisdiction  of  an  action,  the  circuit 
court  obtained  none  on  appeal  therefrom,    p.  50. 

6.  JuBiSDicTiON. — Raising  Question  of. — Subject -Matter, — ^The  Jur- 
isdiction of  the  court  over  the  subject-matter  of  an  action  may 
be  raised  at  any  time,  with  or  without  motion;  or  the  court,  of 
its  own  motion,  may  raise  the  question,    p.  50. 

Prom  Marion  Circuit  Court  (15,178) ;  Henry  Clay  Allen, 
Judge. 

Action  by  Ernest  L.  Prather  against  Alonzo  D.  Brandon. 
From  a  judgment  for  defendant,  plaintiff  appeals.  Re- 
versed. 

Charles  B.  Clarke,  Walter  C.  Clarke  and  Clement  M.  Hoi- 
derman,  for  appellant. 
Averill  &  Collins,  for  appellee. 

RoBY,  P.  J. — This  action  was  brought  by  appellant  against 
appellee  before  a  justice  of  the  peace  for  the  possession  of 
real  estate,  in  accordance  with  §8071  Bums  1908,  §5225  R.  S. 
1881.  Judgment  was  rendered  for  the  defendant,  and  an 
appeal  was  taken  to  the  circuit  court,  where  a  second  para- 
graph of  complaint  was  filed,  a  trial  was  had,  and  judgment 
again  rendered  for  defendant. 

Overruling  a  motion  for  a  new  trial  is  relied  upon  as  error. 

On  July  17,  1905,  appellant  and  appellee  executed  **  arti- 
cles of  agreement,"  wherein  appellee  agreed  to  pay  to  ap- 
pellant $20  cash,  and  $20  per  month  until  ten  payments  were 
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made,  and  then  to  make  payments  of  $10  per  month.  When 
appellee  had  paid  $500,  together  with  all  taxes,  insurance 
and  assessments  of  all  kinds,  and  interest  at  the  rate  of  six 
per  cent  on  the  unpaid  balance  of  $1,000,  appellant  agreed  to 
deliver  to  appellee  a  deed  to  lot  No.  29,  block  24,  in  North 
Indianapolis.  Whereupon  appellee  was  to  execute  and  de- 
liver to  appellant  negotiable  promissory  notes  of  $10  each, 
bearing  interest  and  attorneys'  fees,  due  each  successive 
month,  and  for  the  amount  of  the  unpaid  portion  of  $1,000, 
together  with  six  per  cent  interest  on  all  unpaid  portions  of 
$1,000  up  to  the  date  of  the  deed,  and  also  to  execute  and  de- 
liver a  mortgage  upon  the  lot  to  secure  the  payment  of  the 
notes.  It  was  agreed  that  appellee  should  have  the  right  to 
possession  of  the  premises,  subject  to  conditions  and  reserva- 
tions stated.  Ui)on  failure  to  pay  the  monthly  sums,  taxes, 
insurance  or  other  liens  when  due  and  payable,  and  on  con- 
tinuation of  such  default  for  sixty  days,  or  on  failure  to 
keep  said  property  in  good  repair,  appellee's  right  to  posses- 
sion was  to  cease,  and  he  was  to  vacate  and  surrender  pos- 
session to  appellant,  the  contract  further  providing  that 

"any  and  all  sums  of  money  paid  to  said  Ernest  L. 
Prather,  as  provided  hereinbefore,  shall  belong  to  said 
Ernest  L.  Prather  absolutely,  and  shall  be  held  and 
owned  by  said  Ernest  L.  Prather  as  rent  for  said  prem- 
ises and  as  liquidated  damages,  and  said  Ernest  L. 
Prather  shall  be  relieved  from  all  further  liability,  and 
this  contract  shall  at  once  terminate." 

It  was  further  provided  that  the  instrument  should  be  void 
after  the  execution  of  the  deed,  the  rights  of  the  parties  be- 
ing merged  therein;  that  appellee  was  to  pay  all  charges, 
taxes,  insurance  and  assessments,  etc. ;  that  the  total  amount 
to  be  paid  was  $1,000^  and,  in  addition  thereto,  interest  on 
deferred  payments,  taxes  for  1905,  and  municipal  assess- 
ments, repairs  and  insurance.  The  money  was  payable  with- 
out relief  from  valuation  or  appraisement  lavvs,    Appellee 

bad  tbe  privilege  of  paying  the  fuU  amount  at  any  time* 
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The  contract  was  not  assignable  without  the  written  consent 
of  appellant. 

The  only  question  necessary  to  be  determined  is  whether 
the  justice  of  the  peace  had  jurisdiction,  and  this  depends 
upon  whether  the  relation  of  landlord  and  tenant  was  created 
between  the  parties.     §8071,  supra. 

In  Baltcs  Land,  etc.,  Co,  v.  Sutton  (1900),  25  Ind.  App. 
695,  697,  it  was  said:  ** Appellant  went  into  possession  un- 
der a  contract  which,  if  fully  performed  by  it,  would  result 
in  its  ownership  of  the  land.  But  if  it  failed  to  perform  the 
agreement  the  stipulated  payments  were  to  become  rent.  It 
is  quite  true  that  if  a  person  goes  into  the  possession  of  real 
estate  under  a  contract  to  purchase,  he  does  not  thereby  be- 
come the  vendor's  tenant  so  as  to  become  liable  for  rent  in 
case  the  contract  is  rescinded.  Hopkins  v.  Ratliff  [1888], 
115  Ind.  213.  But  we  know  of  nothing  to  prevent  the  par- 
ties from  agreeing  that,  although  the  contract  is  originally 
one  of  purchase,  it  may  become,  under  certain  conditions 
therein  named,  a  lease.  It  is  a  matter  about  which  the  par- 
ties might  rightfully  contract  and  the  contract  when  made 
mav  be  enforced."  The  contract  in  that  case  contained  the 
following  provision:  **That  in  case  of  the  failure  of  the 
party  of  the  second  part  (Cook)  to  make  either  of  the  pay- 
ments, or  any  part  thereof,  or  perform  any  of  the  covenants 
on  his  part  hereby  made  and  entered  into  at  the  time  and  in 
the  manner  herein  provided,  this  contract  shall  become  and  is 
hereby  made  a  lease  of  the  above  described  tract  from  first 
party  hereto  to  second  party,  and  the  payments  herein  speci- 
fied for  shall  be  and  are  hereby  made  a  rental  for  said 
premises  for  the  several  terms  between  the  times  of  said  pay- 
ment. ' '  The  provision  just  quoted,  which  differs  materially 
from  the  proviso  contained  in  the  contract  under  considera- 
tion, explicitly  creates  the  relation  of  landlord  and  tenant. 

Beyond  the  citation  of  this  case,  no  pertinent  authorities 
are  cited.     There  are  many  reported  cases  in  point.     Some 
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of  these  involve  contracts  for  a  purchase  of  real  estate,  stipu- 
lating that  in  case  of  a  failure  in  payment  the  contract  should 
be  considered  a  lease,  and  the  amounts  paid  in  as  rent 
(Wright  V.  Roberts  [1867],  22  Wis.  161;  Vick  v.  Ay  res 
[1879],  56  Miss.  670;  Eaton  v.  Hunt  [1898],  20  Ky.  Law 
860;  Block  v.  Smith  [1895],  61  Ark.  266,  32  S.  W. 
1070) ;  some  involve  contracts  of  purchase,  the  parties  to 
which,  upon  default,  have  entered  into  a  lease  agreement 
{Riley  v.  Jordan  [1876],  75  N.  C.  180;  Smith  v.  Fouche 
[1875],  55  Ga.  120;  Barton  v.  Smith  [1885],  66  Iowa  75, 
23  N.  W.  271;  Moore  v.  Smith  [1894],  56  N.  J.  L.  446,  29 
Atl.  159)  ;  and  some  involve  a  lease  contract,  with  a  pro- 
vision that,  when  a  certain  amount  has  been  paid  in,  the  lease 
shall  terminate  and  a  transfer  of  title  be  made  (Cri7ikley  v. 
Egerton  [1893],  113  N.  C.  444,  18  S.  E.  669;  Blanchard  v. 
Raines  [1884],  20  Fla.  467;  Foster  v.  Goodwin  [1886],  82 
Ala.  384,  2  South.  895).  In  all  of  them  it  appeared  in  un- 
ambiguous terms  that  the  relation  of  landlord  and  tenant 
existed.  See,  also,  note  to  Griffith  v.  Brackman  (1896),  49 
L.  R.  A.  435. 

The  contract  herein  bears  analogy  to  the  well-known  **  pay- 
ment'' system,  or  ** lease  sales"  of  household  goods  and  other 
chattels.     The  policy  of  the  courts  has  been  to  give 

1.  effect  to  the  contract  as  it  really  is,  and  not  to  any 
name  by  which  it  may  be  called.  ''Courts  will  always 
look  to  the  purpose  to  be  attained  by  the  contract,  rather 
than  the  name  given  to  it  by  the  parties,  in  order  to  deter- 
mine its  real  character."  Ilervey  v.  Rhode  Island  Locomo- 
tive Works  (1876),  3  Otto  664,  674,  23  L.  Ed.  1003.  *'To  de- 
termine what  the  real  status  of  the  parties  is,  it  is  necessary 
to  look  behind  mere  technical  terms  employed  in  drawing  a 
contract,  and  gather  from  the  whole  instrument  what  was 
the  real  relation  established  between  them."  Blitch  v.  Ed- 
wards (1895),  96  Qa.  606,  610,  24  S.  E.  147.  Where  the 
transaction  between  the  parties  is  in  reality  and  in  its  legal 
Vol.  44—4 
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eflfect  a  contract  of  sale  conditional  upon  the  payment 

2.  of  the  purchase  price  in  successive  instalments,  it 
cannot  be  modified,  nor  its  legal  effect  avoided,  by 

the  fact  that  they  speak  of  it  as  a  ** lease"  and  call  the  in- 
stalments **rent."  3  Am.  and  Eng.  Ency.  Law,  426;  Puffer 
V.  Lucas  (1893),  112  N.  C.  377,  383, 17  S.  E.  174,  19  L.  R.  A. 
682 ;  cases  cited  in  6  Am.  and  Eng.  Ency.  Law  (2d  ed.),  447. 
Baltes  Land,  etc,  Co,  v.  Sutton,  supra,  is  authority  on  the 
proposition  that  a  contract  for  the  sale  of  real  property, 
which,  under  certain  circumstances,  becomes  a  lease, 

3.  can  be  made.    But  there  is  no  reason  for  holding  the 
contract  between  appellant  and  appellee  to  be  of  this 

double  nature,  unless  its  terms  clearly  require  it.  The 
amount  to  be  forfeited  is  designated  both  as  **rent"  and  as 
** liquidated  damages."  With  no  other  provision  in  the  con- 
tract of  sale  than  the  mere  designation  of  the  sum  paid  in 
under  certain  circumstances  as  **rent,"  it  cannot  fairly  be 
held  that  the  relation  of  landlord  and  tenant  was  created. 
The  justice  of  the  peace  did  not  have  jurisdiction  of  the 
action.    When  a  justice  has  no  jurisdiction  of  a  case, 

4.  the  circuit  court  will  not  acquire  any  jurisdiction  over 
the  same  on  appeal.    Mays  v.  Doolcy  (1877),  59  Ind. 

5.  287;  Horton  v.  Sawyer  (1877),  59  Ind.  587;   Good- 
wine  V.  Bamett  (1891),  2  Ind.  App.  16.     Questions 

as  to  jurisdiction  over  the  subject-matter  may  be  raised  at 
any  time,  without  a  formal  motion  or  bill  of  excep- 

6.  tions  {McCoy  v.  Able  [1892],  131  Ind.  417;   Dels  v. 
Dalton  [1893],  7  Ind.  App.  84),  and  courts  of  their 

own  motion  may  raise  the  question  of  jurisdiction,  and  refuse 
to  proceed  in  the  case  (Ridge  v.  City  of  Crawfordsville 
[1892],  4  Ind.  App.  513;  Huber  v.  Beck  [1893],  6  Ind. 
App.  47). 

The  judgment  is  reversed  and  the  cause  remanded,  with 
i^8tructions  to  dismiss  the  action  at  appellant's  cost, 
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COMPTON   ET  AL.    V.   BeNHAM   ET  AL. 
[No.  6,ld8.     Filed  July  1,  1908.     Rehearing  denied  June  3,  1909.] 

1.  Appeal. —  Evidence, —  Agreed  Statements, —  Introduction, —  How 
Shoicn  in  Bills  of  Exceptions, — An  agreed  statement  as  to  the 
testimony  of  an  absent  witness,  which  is  embodied  in  a  bill  of 
exceptions  purporting  to  contain  all  of  the  evidence  given  in  the 
case,  is  sufficiently  shown  to  have  been  introduced  in  evidence, 
p.  56. 

2.  Tbial. —  Burden  of  Proof, —  Marriage. —  Claiming  Property 
Through. — In  a  suit  by  the  wife's  legal  heirs  against  her  husband, 
or  his  legal  heirs,  to  recover  her  property,  the  burden  is  upon  the 
plaintiffs  to  prove  that  at  the  time  of  their  marriage  the  hus- 
band was  not  divorced  from  his  former  wife.    p.  56. 

3.  Evidence. — Negativing  Divorce, — Requisites. — Where  the  burden 
is  upon  the  plaintiffs  to  prove  that  the  ancestral  husband  was 
not  divorced  from  his  first  wife  at  the  time  of  his  marriage  with 
his  third  wife,  only  such  evidence  is  requisite  as,  in  the  absence 
of  counter  testimony,  would  afford  ground  for  presuming  that  the 
allegation  is  true.    p.  56. 

4.  Marhiage  and  Divorce. —  Evidence, —  Inferences, —  Evidence 
showing  that  a  husband  lived  with  his  first  wife  in  a  county  in 
Michigan  In  1875,  that  he  separated  from  her  in  that  year  and 
thereafter  lived  in  two  Indiana  counties,  that  the  wife  subse- 
quently lived  in  another  Indiana  county,  that  no  divorce  was 
granted  to  him  in  any  of  such  counties,  and  that  a  divorce  was 
granted  to  her  in  Michigan  in  1883,  furnishes  a  basis  for  an  infer- 
ence that  the  husband  was  not  divorced  at  the  time  of  his  third 
marriage  in  1882.    p.  57. 

5.  Mabriaoe. — Contracts. — Cohahilation. — ^Marriage  is  a  status  re- 
sulting from  a  contract  made  by  competent  parties,  and  cohabita- 
tion, conduct,  reputation  and  actions  furnish  only  presumptive 
evidence  of  the  execution  of  such  a  contract,    p.  58. 

6.  Marriage. —  Illegal. —  Cohabitation. —  Evidence  that  an  undi- 
vorced  man  married  a  woman  ignorant  of  his  incapacity,  that  his 
former  wife  subsequently  obtained  a  divorce,  and  that  the  last 
wife  continued  to  live  with  him  wholly  ignorant  of  such  former 
marriage  or  of  such  divorce,  supports  an  inference  that  no  com- 
mon-law marriage  contract  was  entered  Into.    pp.  58, 60. 

7.  Marriage. — Contracts, — Void, — A  marriage  entered  into  by  an 
undivorced  man  is  void.    p.  60. 

8.  New  Trial. — Granting  of. — Effect, — ^The  granting  of  a  new  trial 
in  a  cause  has  the  effect  of  placing  the  case  in  a  position  as 
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though  there  had  been  no  trial  of  the  case,  and  it  is  the  dnty  of 
the  court  to  proceed  as  in  the  first  instance,  p.  Gl. 
9.  Trial. — New  Trial, — Change  of  Venue. — Rules  of  Court. — ^After 
a  new  trial  has  been  granted,  a  motion  for  a  cliange  of  venue,  or 
change  of  Judge,  made  within  a  proper  time,  should  be  granted, 
the  rules  of  the  trial  court  providing  that  where  such  applications 
are  not  made  until  after  the  trial  is  set  they  shall  be  granted 
only  in  the  discretion  of  the  court  not  applying  in  such  situation, 
p.  61. 

Prom  Elkhart  Circuit  Court ;  James  S.  Dodge,  Judge. 

Suit  by  George  E.  Compton  and  others  against  Francis  A. 
Benham  and  others.  Prom  a  decree  for  defendants,  plain- 
tiffs appeal.    Reversed. 

L.  D.  Hall,  Van  Fleet  &  Van  Fleet  and  W.  A.  Ketcham, 
for  appellants. 

Miller,  Drake  &  Hubbell,  Elias  D.  Salshury  and  Perry  L. 
Turner,  for  appellees. 

Watson,  J. — This  was  a  suit  by  appellants,  the  brothers 
and  sisters,  and  the  children  of  deceased  brothers  and  sis- 
ters, of  Eliza  A.  Yeoman,  to  quiet  title  to  eighty  acres  of  land 
in  Elkhart  county,  Indiana.  Francis  A.  Benham,  defendant 
in  the  original  suit,  filed  an  answer  and  a  cross-complaint, 
praying  that  his  title  to  the  land  in  question  be  quieted.  Ap- 
pellees were  substituted  as  the  sole  heirs  of  said  Francis  A. 
Benham. 

Judgment  was  rendered  against  appellants  in  the  original 
suit,  and  they  filed  a  motion  for  a  new  trial  as  of  right. 
After  the  granting  of  such  new  trial,  but  before  a  time  there- 
for was  set,  appellants  filed  an  affidavit  for  a  change  of 
venue  from  the  county  and  from  the  judge,  but  their  motion 
was  denied,  an  exception  being  duly  reserved. 

At  the  close  of  appellants'  evidence,  upon  motion  by  ap- 
pellees, the  court  directed  the  jury  to  return  a  verdict  for 
appellees.  Such  verdict  was  returned,  and  it  was  decreed 
thereupon  that  appellants  take  nothing,  and  that  appellees' 
title  to  said  land  be  quieted. 

The  errors  assigned  are:     (1)  Sustaining  appellees'  mo- 
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tion  to  direct  a  verdict  in  their  favor;  (2)  directing  a  ver- 
dict for  appellees;  (3)  overruling  appellants'  motion  for  a 
new  trial. 

By  a  written  stipulation  the  parties  admitted,  for  the  pur- 
pose of  trial:  **That  Sarah  Morse  of  Angola,  Indiana,  if 
present  in  court  at  such  trial,  would  testify  in  said  cause 
under  oath,  and  say  that  she  knew  said  decedent,  Francis 
A.  Benham,  and  knew  where  he  resided  from  and  after  May 
20,  1875,  until  he  began  to  reside  in  Elkhart,  Indiana,  about 
twenty-five  years  ago,  where  he  resided  until  his  death,  and 
that  he  resided  in  Angola,  in  Steuben  county,  Indiana,  from 
May  20,  1875,  up  to  the  time  he  began  to  reside  in  Elkhart, 
Indiana,  all  of  which  shall  be  admitted  and  read  in  evidence 
on  the  trial  of  the  above  entitled  cause. 
''Dated  January  8,  1906." 

The  following  oral  statement  as  evidence  was  also  made 
before  the  court  and  jury:  ''That  the  land  described  in  the 
complaint  was  owned,  in  fee  simple,  by  Eliza  Benham  on  the 
date  of  her  death,  April  20,  1904,  and  that  she  had  owned 
the  tract  of  land  since  the  year  1880;  that  at  the  time  of 
her  death  she  left  no  father,  no  mother,  no  child,  and  no  de- 
scendant of  any  child  surviving  her ;  that  the  plaintiffs  com- 
prise all  of  her  brothers  and  sisters  and  the  children  of  the 
deceased  brothers  and  sisters  of  Eliza  A.  Benham ;  that  the 
defendants  are  the  only  children  and  heirs-at-law  of  Francis 
A.  Benham,  deceased ;  that  Francis  A.  Benham  died  on  No- 
vember 19,  1905;  that  he  was  married  to  Hannah  Benham 
in  1848,  in  New  York ;  that  in  1865  they  moved  to  Bronson, 
Branch  county,  Michigan,  where  they  lived  together  as  hus- 
band and  wife  until  1875 ;  that  they  separated  some  time  in 
1875,  and  never  lived  together  after  that  as  husband  and 
wife;  that  Francis  A.  Benham  went  from  Bronson  to  An- 
gola, Indiana,  in  the  year  1875,  and  was  married  to  Eugenie 
L.  Morse  on  May  25,  1875,  and  that  they  lived  together  as 
husband  and  wife  in  Angola  and  Elkhart,  Indiana,  until 
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1879,  when  she  died;  that  on  November  15,  1882,  Francis 
A.  Benham  was  married  to  Eliza  A,  Yeoman,  at  White 
Pigeon,  Michigan ;  that  he  lived  with  her  in  the  city  of  Elk- 
hart, Elkhart  county,  Indiana,  from  the  time  of  said  mar- 
riage until  the  time  of  her  death  on  April  20,  1904;  that 
Hannah  Benham,  the  mother  of  the  defendants  and  the  first 
wife  of  Francis  A.  Benham,  procured  a  divorce  from  him  on 
June  18,  1883,  in  the  Branch  Circuit  Court,  of  Branch 
county,  Michigan,  after  a  personal  service  of  summons  on 
him,  which  divorce  was  a  valid  and  legal  divorce;  that  at 
the  time  of  this  divorce,  Francis  A.  Benham  was  living  with 
Eliza  A.  Teoman  as  his  third  wife,  in  the  city  of  Elkhart, 
keeping  house  in  a  thickly  populated  neighborhood,  and  they 
were  holding  themselves  out  as  husband  and  wife ;  that  from 
the  time  the  divorce  was  granted  to  his  first  wife,  as  herein- 
before stipulated,  Francis  A.  Benham  and  said  Eliza  A.  Teo- 
man, as  his  third  wife,  lived  together  in  said  house,  situated 
on  the  land  in  dispute,  as  husband  and  wife,  and  continued 
so  to  do  until  her  death  in  1904 ;  that  during  all  this  time 
they  were  highly  respected  in  the  community,  and  were  re- 
garded by  all  their  neighbors  and  friends  as  husband  and 
wife;  that  they  held  themselves  out  to  the  community  in 
general  as  husband  and  wife,  and,  as  husband  and  wife,  at 
various  times  executed  deeds  for  the  conveyance  of  real 
estate,  and  executed  mortgages,  and  during  all  of  said  time 
he,  openly  and  publicly,  treated  her  as  his  wife,  and  she 
treated  him  as  her  husband ;  that  during  part  of  this  period 
they  resided  in  part  of  the  house  owned  by  George  Compton, 
one  of  the  plaintiffs  herein,  and  lived  there  for  some  time  as 
husband  and  wife,  and  were  so  treated  by  him  as  husband 
and  wife;  that  said  Hannah,  the  first  wife  of  Francis  A. 
Benham,  died  in  1889 ;  that  so  far  as  Eliza  A.  Yeoman,  or 
any  of  these  plaintiffs,  knew,  up  to  the  time  of  her  death, 
said  Eliza  A.  Yeoman  was  the  lawful  wife  of  Francis  A. 
Benham,  and  believed  that  she  was,  and  knew  nothing  of  the 
divorce  proceedings  in  1883,  at  Coldwater,  Michigan;  that 
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said  Francis  A.  Benham  and  Eliza  A.  Yeoman,  from  the 
time  of  their  marriage  on  November  15,  1882,  lived  and  co- 
habited together  as  husband  and  wife,  and  acted  and  con- 
ducted themselves  as  the  same  from  that  time  until  the 
time  of  her  death,  without  regard  to  the  divorce,  she  know- 
ing nothing  about  the  divorce;  that  from  the  time  of  the 
marriage  of  Francis  A.  Benham  to  said  Eliza  A.  Yeoman  in 
1882,  until  her  death  in  1904,  she  went  by  the  name  of  Eliza 
A.  Benham,  and  was  called  exclusively  Benham,  and  was  not 
called  or  known  as  Yeoman  during  any  of  said  period ;  that 
said  Francis  A.  Benham,  during  all  of  said  period  and  be- 
fore, was  a  physician  in  general  practice,  and  during  all  of 
said  period  he  practiced  among  the  best  families  in  the  city 
of  Elkhart;  that  from  Bronson,  Michigan,  to  Angola,  In- 
diana, is  a  distance  of  eighteen  miles,  and  from  Elkhart,  In- 
diana, to  Bronson,  Michigan,  is  a  distance  of  fifty-five  miles ; 
that  Hannah  Benham,  the  first  wife  of  Francis  A.  Benham, 
resided  in  Bronson,  Michigan,  and  in  LaGrange,  Indiana, 
from  1875  until  she  died ;  that  Francis  A.  Benham,  original 
defendant  in  this  case,  died  on  November  19,  1905,  in  the 
city  of  Elkhart,  Indiana,  and  left  surviving  him  his  three 
children  and  only  heirs,  Francis  A.  Benham,  Emma  Benham 
and  Fred  A.  Benham,  who  were  children  by  the  decedent 
and  his  first  wife,  Hannah  Benham ;  that  there  is  no  record 
of  any  divorce  proceedings  or  divorce  granted  between  said 
decedent,  Francis  A.  Benham,  and  his  first  wife,  Hannah 
Benham,  in  any  of  the  following  counties  to  wit,  Steuben 
county,  Indiana,  LaGrange  county,  Indiana,  and  Elkhart 
county,  Indiana;  that  the  records  of  the  circuit  court  of 
Branch  county,  Michigan,  disclose  that  Hannah  A.  Benham 
brought  suit  in  the  circuit  court  of  Branch  county,  Michi- 
gan, in  1875,  against  Francis  A.  Benham  for  a  divorce,  but 
the  records  do  not  disclose  any  decree  upon  said  proceedings, 
and  no  decree  of  divorce  in  Branch  County,  Michigan,  is  dis- 
closed by  the  r9CQr4if  otb^r  tbw  the  divprce  g;rftuted  ou  Juue 
18, 1883/' 
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It  is  objected  that  the  written  stipulation  pertaining  to  the 

testimony  by  Sarah  Morse  was  not  before  the  court  and  jury, 

because  it  was  not  read  to  the  jury.     The  stipulation 

1.  provided  that  it  should  be  admitted  and  read  in  evi- 
dence on  the  trial.  It  was  duly  filed,  and  was  incor- 
porated in  the  bill  of  exceptions,  which  also  contained  the 
oral  statement  of  facts  made  to  the  court  and  jury.  It  does 
not  affirmatively  appear  from  the  record  that  the  stipulation 
was  not  read  to  the  jury.  Moreover  the  bill  of  exceptions 
affirms  that  it  contains  all  the  evidence  given  in  the  cause. 
It  seems  an  unavoidable  conclusion  that  the  testimony  agreed 
upon  was  present  in  the  mind  of  the  judge,  and  must  have 
been  duly  considered  in  directing  the  jury  to  return  a  ver- 
dict for  appellees. 

Appellants  admit  that  the  burden  is  upon  them  to  prove 

that  at  the  time  Francis  A.  Benham  went  through  the  form 

of  a  marriage  ceremony  with  Eliza  A.  Yeoman  he  was 

2.  not  divorced  from  his  first  wife.     It  is  thus  incumbent 
upon  them  to  prove  a  negative.    O'Kane  v.  MiUer 

(1891),  3  Ind.  App.  136;  Mississinewa  Min.  Co.  v.  Andrews 
(1899),  22  Ind.  App.  523;  Goodwin  v.  Smith  (1880),  72 
Ind.  113,  37  Am.  Rep.  144;  Boulden  v.  Mclntire  (1889),  119 
Ind.  574,  12  Am.  St.  453;  City  of  New  Albany  v.  Endres 
(1896),  143  Ind.  192;  Archibald  v.  Long  (1896),  144  Ind. 
451;  Castle  v.  Bell  (1896),  145  Ind.  8;  Carmel  Nat.  Oas, 
etc,  Co.  V.  Small  (1898),  150  Ind.  427. 

The   quantum    of   proof   necessary   to   sustain   such    an 

allegation   is  stated  in   1   Greenleaf,   Evidence  (16th  ed.), 

§78,    to    be    as    follows:      ''Plenary    proof    on    the 

3.  part  of  the  affirmant  can  hardly  be  expected;  and 
therefore,    it    is    considered    sufficient    if    he    offer 

such  evidence  as,  in  the  absence  of  counter  testimony, 
would  afford  j?round  for  presuming  that  the  allegation 
is  true.''  The  following  authorities  support  this  rule: 
Thayer  v.  YiUs  (1851),  23  Vt.  494;  Vnited  States  v.  South- 
ern Colo.  Coal,  etc.,  Co.   (1883),  18  Fed.  273;    Phelps  v. 
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Bvghes  (1846),  1  La.  Ann.  320;  Kivg  v.  Atkins  (1881),  33 
La.  Ann.  1057;  Infornmtion  v.  Oliver  (1884),  21  S.  C.  318, 
53  Am.  Rep.  681 ;  Cole  v.  Cole  (1894),  153  111.  585;  Schmis- 
seur  V.  Beatrie  (1893),  147  111.  210;  Barnes  v.  Barnes 
(1894),  90  Iowa  282. 

Consequently  the  evidence  that  Francis  A.  Benham  sep- 
arated from  his  first  wife,  Hannah,  sometime  in  the  year 
1875,  that  he  resided  in  Steuben  county,  Indi- 
4.  ana,  from  May  20,  1875,  until  he  removed  to  Elk- 
hart county,  where  he  resided  until  his  death, 
that  there  was  no  record,  either  in  Steuben,  LaGrange 
or  Elkhart  county,  Indiana,  of  a  divorce  proceeding, 
with  a  decree  thereupon,  between  decedent  and  his  first 
wife,  and  that  seven  months  after  the  performance  of  the 
marriage  ceremony  between  decedent  and  Eliza  A.  Yeo- 
man, said  first  wife  procured  a  legal  and  valid  divorce  from 
him  in  Branch  county,  Michigan,  where  they  resided  at  the 
time  of  the  separation,  was  sufficient  to  entitle  a  jury  to 
presume  that  decedent  could  not  contract  a  lawful  marriage 
with  Eliza  A.  Yeoman  at  the  time  the  ceremony  was  per- 
formed. Hence  it  was  clearly  a  question  for  the  jury  to 
determine  the  fact  whether  decedent  was  divorced  from  his 
first  wife  at  the  time  of  entering  into  the  marriage  relation- 
ship with  Eliza  A.  Yeoman. 

In  the  case  of  Davis  v.  Mercer  TAimher  Co.  (1905),  164 
Ind.  413,  at  page  425,  the  court  said :  **  It  is  a  settled  rule  in 
this  State  that  the  right  of  the  court  to  direct  a  verdict,  as 
it  did  in  this  case,  can  only  be  upheld  where,  after  a  consid- 
eration of  all  the  evidence  most  favorable  to  the  plaintiff,  to- 
gether with  all  the  reasonable  and  legitimate  inferences 
which  a  jury  might  have  drawn  therefrom,  it  can  be  said 
that  the  evidence  is  clearly  insufficient  to  establish  one  or 
more  facts  essential  to  the  plaintiff's  right  of  action."  Cit- 
ing Purcell  V.  English  (1882),  86  Ind.  34,  44  Am.  Rep.  255; 
Oregortj  v.  Cleveland,  etc,  R.  Co.  (1887),  112  Ind.  385; 
Wolfe  V.  McMillan  (1889),  117  Ind.  587 ;  Diezi  v.  Hammond 
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Co,  (1901),  156  Ind.  583;  Wagner  v.  Weyhc  (1905),  164 
Ind.  177. 

Prom  the  facts  herein  stated,  it  could  not  be  said  that  the 
evidence  was  insufficient  to  support  such  a  finding. 

Appellees  further  insist  that,  even  if  the  marriage  be- 
tween Francis  A.  Benham  and  Eliza  A.  Yeoman  was  void  in 
its  inception,  their  actions,  conduct,  cohabitation  and 

5.  repute  raised  an  unrebutted  presumption  of  a  com- 
mon-law marriage  after  the  granting  of  said  divorce. 

Marriage  is  a  status  resulting  from  a  contract  to  marrj'^  en- 
tered into  by  a  man  and  a  woman  capable  of  making  such  a 
contract.  Cohabitation  cannot  of  itself  constitute  marriage. 
It  can  only  be  considered  as  evidence  from  which  the  pre- 
sumption may  be  indulged  that  such  a  contract  was  entered 
into.  Matters  of  conduct,  reputation  and  actions  are  only 
evidence  to  the  same  effect.  Moore  v.  Heineke  (1898),  119 
Ala,  627,  24  South.  374;  McKenna  v.  McKenna  (1899),  180 
III  577,  54  N.  E.  641 ;  Norcross  v.  Norcross  (1892),  155  Mass. 
425,  29  N.  E.  506;  Clayton  v.  Wardell  (1850),  4  N.  Y.  230; 
26  Cyc,  889. 

In  this  case,  not  only  is  such  evidence  present,  but  there 

are  the  additional  facts  that,  up  to  the  time  of  her  death, 

Eliza  A.  Yeoman  believed  that  she  was  the  lawful  wife 

6.  of  Francis  A.  Benham,  by  reason  of  the  formal  mar- 
riage entered  into,  and  that  she  had  no  knowledge  of 

the  divorce  obtained  by  his  first  wife  after  the  last  marriage 
was  consummated.  From  these  facts  a  jury  might  well  find 
that,  in  fact,  no  common-law  marriage  was  ever  entered  into. 
It  would  be  justified  in  presuming  that  such  relationship  was 
continued  by  Eliza  A.  Yeoman  because  of  fraud  and  deceit 
practiced  upon  her. 

When  the  facts  show  that  an  apparently  lawful  marriage 
was  in  fact  an  illicit  relation  in  its  beginning,  the  rule,  as 
quoted  in  Williams  v.  Williams  (1879),  46  Wis.  464,  at  page 
480,  is:  "  'A  cohabitation  illicit  in  its  origin  is  presumed  to 
be  of  that  character,  unless  the  contrary  be  proved,  and 
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cannot  be  transformed  into  matrimony  by  evidence  which 
falls  short  of  establishing  the  fact  of  an  actual  contract  of 
marriage.  Such  contract  may  be  proved  by  circumstances, 
but  they  must  be  such  as  to  exclude  the  inference  or  pre- 
sumption that  the  former  relation  continued,  and  satisfac- 
torily prove  that  it  had  been  changed  into  that  of  actual 
matrimony  by  mutual  consent.'  [Foster  v.  Hawley  (1876), 
8  Hun  68.]" 

In  the  same  case,  at  page  478,  the  court  said :  *  *  It  would 
require  much  less  proof  to  satisfy  either  a  court  or  jury  that 
there  was  a  marriage  in  fact  between  persons  in  good  repute, 
and  as  to  whom  there  was  no  obstacle  to  marriage,  when  the 
proof  of  marriage  depended  upon  the  fact  of  cohabitation  as 
husband  and  wife,  and  the  recognition  of  each  other  as  such, 
than  when  it  appeared  affirmatively  that  one  or  both  of  the 
parties  claiming  a  marriage,  upon  like  proofs,  were  at  the 
time  of  the  commencement  of  the  cohabitation  incompetent 
to  contract  marriage.  And  this  would  be  especially  so,  if  it 
were  shown  that  the  party  claiming  such  marriage  had  full 
knowledge,  at  the  time  of  the  commencement  of  such  cohabi- 
tation, that  he  or  she  was  incompetent  to  contract  a  lawful 
marriage  with  the  other  party.  The  fact  appearing  that 
such  party  unlawfully  commenced  the  cohabitation,  would  be 
strong  evidence  that  he  or  she  would  not  hesitate  to  continue 
such  unlawful  conduct  after  the  disability  had  been  re- 
moved." 

The  rule  of  presumption  set  forth  is  well  supported. 
Foster  v.  Hawley  (1876),  8  Hun  68;  Cartwright  v.  McGown 
(1887),  121  III.  388,  12  N.  E.  737,  2  Am.  St.  105;  Spencer  v. 
PollocJc  (1892),  83  Wis.  215,  53  N.  W.  490,  17  L.  R.  A.  848; 
Appeal  of  Heading  Fire  his.,  etc.,  Co.  (1886),  113  Pa.  St. 
204,  6  Atl.  60,  57  Am.  Rep.  448;  Hmit's  Appeal  (1878),  86 
Pa.  St.  294;  Barnes  v.  Baryies  (1894),  90  Iowa  282,  57  N. 
W.  851;  Edehtcin  v.  Broivn  (1904),  35  Tex.  Civ.  App.  625, 
80  S.  W.  1027 ;    Williams  v.  Williams,  supra. 

If  Francis  A.  Benham  had  a  former  wife  living,  from 
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whom  he  had  not  been  divorced  at  the  time  of  enter- 

7.  ing  into  this  apparent  marriage  relationship  with  said 
Eliza,  such  subsequent  marriage  was  absolutely  void. 
§8360  Burns  1908,  §5325  R.  S.   1881. 

Was  there  evidence  of  any  contract  of  marriage  after  the 

disqualification  was  removed?    In  the  agreed  statement  of 

facts  it  is  said:    ''Francis  A.  Benham  and  Eliza  A. 

6.  Yeoman,  from  the  time  of  their  marriage  on  Novem- 
ber 15,  1882,  lived  and  cohabitated  together  as  hus- 
band and  wife,  and  acted  and  conducted  themselves  as  the 
same  from  that  time  until  the  time  of  her  death,  without  re- 
gard to  the  divorce,  she  knowing  nothing  about  the  divorce." 

The  actions  and  conduct  of  the  parties  were  the  same 
subsefjuent  to  the  granting  of  the  divorce  as  prior  thereto. 
Eliza  A.  Yeoman  had  no  reason  to  think  that  a  new  contract 
was  necessary,  for  the  reason  that  her  relationship  with  Fran- 
cis A.  Benham  was  due  to  a  marriage  entered  into  in  the  be- 
lief that  it  was  a  valid  and  subsisting  marriage.  Why  should 
she  be  presumed  to  have  done  a  thing  the  necessity  of  which 
had  never  been  made  known  to  her  ?  But  as  for  Francis  A. 
Benham,  it  is  an  admitted  fact  that  personal  service  was  had 
on  him  in  the  bringing  of  the  divorce  action.  The  excuse  of 
ignorance  is  not  open  to  him,  or  those  claiming  through  him. 
Yet,  in  the  face  of  that  knowledge,  he  continued  his  conduct 
and  actions  just  the  same  as  before.  It  would  be  a  legitimate 
inference  that  he  intended  the  relationship  to  continue  the 
same  as  before  the  divorce.  There  was  no  overt  act  or  ex- 
pression on  his  part -showing  any  change  of  the  relation  be- 
tween himself  and  Eliza  A.  Yeoman,  which  flowed  from  the 
void  contract  of  marriage. 

The  facts  admitted  are  sufficient  to  warrant  the  presump- 
tion that  no  valid  marriage  was  ever  consummated  between 
the  parties  to  the  ceremony,  and  therefore  the  court  erred  in 
directing  a  verdict  for  appellees. 

The  objection  is  also  made  that  the  court  erred  in  refusing 
to  grant  appellants  a  change  of  venue. 
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The  motion  for  change  of  venue  was  in  two  parts  (1) 
Asking  for  a  change  from  the  county;  (2)  asking  for  a 
change  from  the  judge.  A  rule  of  the  Elkhart  Circuit 
Court  provided:  ** Applications  for  change  of  venue,  not 
made  until  the  cause  has  been  once  set  for  trial,  will  be 
granted  only  upon  the  discretion  of  the  court,  and  upon 
such  terms  as  it  may  deem  best." 

When  a  motion  for  a  new  trial  has  been  sustained,  the  is- 
sues stand  as  though  they  had  never  been  tried.  The  cause 
is  to  be  tried  de  novo.    It  is  then  the  duty  of  the  court 

8.  to  proceed  as  in  the  first  instance.  Such  proceedings 
would  include  setting  the  cause  again  for  trial.  If 
appellees'  interpretation  of  the  rule  of  court  were  fol- 

9.  lowed,  there  would  result  a  conflict  with  the  statutory 
right  to  a  change  of  judge  when  a  cause  is  remanded 

for  new  trial  by  the  Supreme  or  Appellate  Courts  of  this 
State.    §423  Bums  1908,  Acts  1907,  p.  85. 

Therefore  the  rule  must  be  construed  as  not  applying  to 
motions  for  change  of  venue  made  within  due  time  after  the 
cause  has  been  remanded  for  new  trial. 

For  these  reasons  the  cause  is  reversed,  with  instructions  to 
sustain  the  motion  for  a  new  trial,  and  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 

Judgment  reversed. 

Roby,  J.,  absent 
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Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis 

Railway  Company  v.  Peck. 

[No.  6,331.    Filed  June  4,  1900.] 

1.  Courts. — Supreme. — Appellate, — Jurisdiction. — ^The  jurisdiction 
of  cases  In  the  Supreme  and  Appellate  Courts  is  defined  by  stat- 
ute, and  one  of  such  Courts  cannot  vest  the  other  with  Jurisdic- 
tion of  a  case.    p.  65. 

2.  CouBTS. —  Supreme. —  JuHsdiction. —  Constitutional  Law, — The 
Supreme  Court  has  always  been  vested  with  the  power  of  deter- 
mining the  constitutional  validity  of  state  and  federal  statutes, 
p.  65. 

3.  Appeal. — Constitutional  Question. — When  Involved. — Where  the 
record  presents,  and  the  counsel  argue,  a  constitutional  question, 
and  its  determination  is  essential  to  a  decision,  the  Jurisdiction  of 
the  appeal  is  exclusively  in  the  Supreme  Court    p.  67. 

4.  Appeal. — Constitutional  Question. — Jurisdiction. — Partial  Deci- 
sions,— Where  a  constitutional  question  is  involved  the  Supreme 
Court  has  the  exclusive  Jurisdiction  to  decide  the  whole  case, 
pp.  68, 71. 

5.  Appeal. — Transtvts, — Reasons. — The  Supreme  Court  may  trans- 
fer a  case  from  the  Appellate  Court  only  where  the  opinion  of 
such  court  contravenes  a  ruling  precedent  of  the  Supreme  Court, 
or  where  a  new  question  was  erroneously  decided  (§131>4  Burns 
1908,  Acts  1901,  p.  565,  §10).    p.  69. 

6.  Appeal. — Transfers. — Finality. — Transfers  from  the  Supreme  to 
the  Appellate  Court,  or  from  the  Appellate  to  the  Supreme  Court, 
are  ordinarily  final,    p.  70. 

7.  Courts. — Jurisdiction. — Courts  have  the  right  to  decide  whether 
they  have  Jurisdiction  of  the  cases  presented  to  them.    p.  70. 

8.  Appeal. —  Constitutional  Questions. —  Transfer  to  Appellate 
Court, — Presumptions. — ^Where  an  appeal  is  taken  to  the  Supreme 
Court,  and  is  by  such  Court  transferred  to  the  Apt)ellate  Court,  it 
will  be  assumed  that  no  constitutional  question  is  duly  presented 
for  deolHioii.    p.  70. 

9.  Appeal. —  Constitutional  Question. —  Jurisdiction. —  Transfer. — 
Where  nn  apr»eal  is  taken  to  the  Appollate  Court  In  which  a  con- 
stitutional question  is  argued,  and  the  record  properly  presents 
the  question,  a  transfer  of  such  appeal  by  the  Appellate  to  the 
Supreme  Conrt  is  final,  though  the  Supreme  Court  shall  be  of 
opinion  that  snoh  question  has  be(»n  settled  lieyond  the  possibility 
of  further  conshleraticm  l»y  such  Court,    p.  71. 
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10.  Appeal. —  Jurisdiction. —  Judgment. —  The  decision  of  a  court 
which  has  no  jurisdiction,  is  void.    p.  72. 

11.  Appeal. — Erroneous  RuUnfj  Precedent. — Transfer. — Where  the 
Appellate  Court  deems  a  ruling  precedent  as  erroneous,  it,  is  its 
duty  to  transfer  the  pending  case  to  the  Supreme  Court  with  its 
recommendations,    p.  72. 

Prom  Cass  Circuit  Court;  Joseph  M,  Rahb,  Special  Judge. 

« 

Action  by  Charles  M.  Peck  against  the  Pittsburgh,  Cin- 
cinnati, Chicago  and  St.  Louis  Railway  Company.  From  a 
judgment  on  a  verdict  for  plaintiff  for  $4,000,  defendant  ap- 
peals. Transferred  to  Supreme  Court  (see  43  Ind.  App. 
316).  Transferred  to  Appellate  Court  (see  172  Ind.  19). 
Retransferred  to  Supreme  Court.  (Retransf erred  to  Appel- 
late Court  [see  172  Ind.  562].  Retransferred  to  the  Su- 
preme Court  [see  45  Ind.  App.  — ] .  Dismissed  on  motion  of 
appellee.) 

Oeorge  E.  Ross,  for  appellant. 
Kistler  &  Kistler,  for  appellee. 

Per  Curiam. — This  cause  was  tried  by  a  jury  upon  the 
ifi»ue8  presented  by  the  fourth  and  fifth  paragraphs  of  the 
complaint,  answered  by  a  general  denial.  From  a  judgment 
in  favor  of  appellee,  appellant  appealed  to  this  court,  assign- 
ing as  errors  the  action  of  the  court  in  overruling  its  de- 
murrers to  the  fourth  and  fifth  paragraphs  of  the  com- 
plaint, and  in  overruling  its  motion  for  a  new  trial. 

This  is  the  second  appeal  from  a  judgment  in  favor  of  ap- 
pellee. Pittsburgh,  etc.,  R.  Co.  v.  Peck  (1905),  165  Ind. 
537,  On  the  former  appeal  the  Supreme  Court  held  the 
paragraphs  of  complaint  upon  which  the  cause  was  tried  in- 
sufiicient  for  want  of  facts  to  state  a  cause  of  action.  On 
that  appeal  no  constitutional  question  was  decided.  Upon 
the  return  of  the  cause  to  the  trial  court  the  issues  were  re- 
formed, and  the  cause  was  retried,  with  the  result  heretofore 
stated.  The  record  and  briefs  of  counsel,  to  the  present  ap- 
peal, were  before  this  court,  and  on  February  19,  1909,  this 
court,  in  effect,  held  that  this  action  was  founded  on  section 
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one  of  the  employers'  liability  act  (Acts  1893,  p.  294,  §8017 
Bums  1908),  and  the  constitutionality  of  that  section  being 
certainly  questioned,  and  such  question  being  duly  presented, 
this  case,  under  §1337i  Burns  1901,  Acts  1901,  p,  565,  §9, 
was  appealable  directly  to  the  Supreme  Court,  and  the  cause 
was  therefore  transferred  to  that  court  for  decision  as  di- 
rected by  §1429  Burns  1908,  Acts  1893,  p.  29,  §3.  Pitts- 
burgh, etc.,  B.  Co.  V.  Peck  (1909),  43  Ind.  App.  316. 

On  March  9,  1909,  the  Supreme  Court  rendered  an  opin- 
ion, and  ordered  the  cause  transferred  to  this  court.  Pitts- 
burgh,  etc.,  R.  Co.  v.  Peck  (1909),  172  Ind.  19.  That  opinion 
is  as  follows:  *'The  constitutional  validity  of  section  one  of 
the  employers'  liability  act  (Acts  1893,  p.  294,  §8017  Burns 
1908)  has  been  firmly  settled  by  the  Supreme  Court  of  this 
State  and  also  by  the  Supreme  Court  of  the  United  States. 
The  assertion  of  appellant's  counsel  that  this  section  is  un- 
constitutional will  not  serve  to  lodge  the  jurisdiction  over 
this  appeal  in  the  Supreme  Court,  which,  otherwise,  would  be 
in  the  Appellate  Court.  It  is  therefore  ordered  that  this 
cause  be  transferred  to  the  Appellate  Court.  See  Pittsburgh, 
etc.,  R.  Co.  v.  Rogers  (1907),  168  Ind.  483." 

Upon  an  examination  of  the  record  and  briefs  of  the 
parties  to  this  appeal,  it  will  be  seen  that  appellee's  cause  of 
action  was  based  upon  the  alleged  negligence  of  one  of  appel- 
lant's  engineers  in  charge  of  one  of  its  locomotive  engines, 
engaged  in  moving  a  cut  of  cars.  The  alleged  negligence 
consisted  in  the  failure  of  said  engineer  to  obey  a  signal  given 
by  the  appellee  to  stop  the  cars,  in  backing  the  cars  without 
having  first  received  a  signal  so  to  do,  in  neglecting  to  obey 
a  signal  which  he  saw,  in  violating  the  rules  of  the  company, 
and  in  violating  the  custom  long  established.  Appellee  con- 
tends, and  this  contention  seems  to  be  borne  out  by  the  plead- 
ings, that  this  action  was  predicated  upon  the  fourth  sub- 
division of  section  one  of  the  employers'  liability  act  (§8017, 
supra).  Under  the  assignment  of  error  questioning  the  suffi- 
ciency of  each  paragraph  of  the  complaint  for  want  of  facts. 
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the  point  is  made  that  §8017,  supra^  *Ms  unconstitutional  and 
void,  because  it  is  in  conflict  with  the  14th  amendment  to  the 
Constitution  of  the  United  States,  in  that  it  denies  to  appeU 
lant  the  equal  protection  of  the  law. ' ' 

In  view  of  the  action  of  the  Supreme  Court  and  this  court, 
on  the  subject  of  jurisdiction  of  this  appeal,  the  first  ques- 
tion which  naturally  arises  relates  to  the  jurisdiction 

1.  of  this  court  further  to  consider  the  questions  involved 
in  this  appeal.  It  will  not  be  denied  that  the  author- 
ity of  the  Supreme  Court  and  the  Appellate  Court  to  con- 
sider cases  on  appeal  is  regulated  and  defined  by  statute,  and, 
unless  a  case  reaches  either  court  in  the  manner  provided  by 
law,  such  court  will  not  acquire  jurisdiction  of  the  cause.  It 
is  also  true  that  neither  the  Supreme  Court  nor  the  Appel- 
late Court  has  any  power  to  confer  jurisdiction  upon  the 
other  for  any  purpose.  The  power  to  regulate  the  jurisdic- 
tion of  the  several  courts  of  this  State  is  by  our  Constitution 
(Article  7)  vested  in  the  legislature. 

The  Appellate  Court  was  created  by  an  act  of  the  legisla- 
ture (Acts  1891,  p.  39),  and  its  jurisdiction  was  by  that  act 
defined.    All  other  appellate  jurisdiction  remained  in 

2.  the  Supreme  Court.     Section  one  of  said  act  expressly 
reserved  to  the  Supreme  Court  jurisdiction   where 

**the  validity  of  a  statute  of  this  State,  or  the  United  States 
is  involved/' 

This  court  has  not,  at  any  time  since  its  creation,  had 
jurisdiction  to  decide  questions  involving  the  constitution- 
ality of  any  statute,  federal  or  state.  Such  jurisdiction  upon 
appeal  is  now,  as  it  has  been  heretofore,  in  the  Supreme 
Court  alone.  In  the  act  of  1891,  supra,  creating  the  Appel- 
late Court,  and  purporting  to  define  its  jurisdiction,  it  was 
provided  by  section  twenty-five  that  "in  any  case  wherein 
an  appeal  has  been  taken  from  a  lower  court  to  the  Appellate 
Court,  and*  the  same  should  have  been  taken  to  the  Supreme 
Court,  it  shall  be  the  duty  of  the  Appellate  Court,  on  its  own 
Vol.  44—5 
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motion,  to  cause  such  case  to  be  transferred  to  the  Supreme 
Court ;  and  in  any  cause  where  an  appeal  has  been  taken  to 
the  Supreme  Court  when  it  should  have  been  to  the  Appellate 
Court,  it  shall  be  the  duty  of  the  Supreme  Court,  of  its  own 
motion,  to  cause  such  case  to  be  transferred  to  the  Appellate 
Court  \  and  the  action  of  each  of  said  courts  in  making  such 
transfers  shall  be  final.'' 

The  legislature  in  1893  (Acts  1893,  p.  29,  §3,  §1429  Burns 
1908),  enlarged  the  jurisdiction  of  the  Appellate  Court  and 
amended  said  section  twenty-five,  and  the  portion  just  quoted 
was,  in  substance,  repeated  by  the  following  language:  **In 
any  case  wherein  an  appeal  has  been  taken  from  a  lower  court 
to  the  Appellate  Court,  and  the  same  should  have  been  taken 
to  the  Supreme  Court,  it  shall  be  the  duty  of  the  Appellate 
Court  on  its  own  motion  to  cause  such  case  to  be  transferred 
to  the  Supreme  Court,  and  in  any  cause  where  an  appeal  has 
been  taken  to  the  Supreme  Court  when  it  should  have  been 
to  the  Appellate  Court,  it  shall  be  the  duty  of  the  Supreme 
Court,  of  its  own  motion,  to  cause  such  case  to  be  transferred 
to  the  Appellate  Court,  and  the  action  of  such  court  in  mak- 
ing such  transfer  shall  be  final." 

In  1901  (Acts  1901,  p.  565,  §1337i  Burns  1901),  the  legis- 
lature again  defined  the  jurisdiction  of  the  Appellate  Court, 
and,  referring  to  that  part  of  the  act  now  especially  applica- 
ble, section  nine  provides  that  **no  appealable  case  shall  here- 
after be  taken  directly  to  the  Supreme  Court  unless  it  be 
within  one  of  the  following  classes :  First.  Cases  in  which 
there  is  in  question,  and  such  question  is  duly  presented, 
either  the  validity  of  a  franchise,  or  the  validity  of  an  ordi- 
nance of  a  municipal  corporation,  or  the  constitutionality  of 
a  statute,  state  or  federal,  or  rights  guaranteed  by  the  state 
[or]  federal  Constitution." 

It  is  said  in  a  number  of  decisions  that  a  constitutional 
question  will  not  be  passed  upon  by  the  Supreme  Court  when 
it  can  **rest  its  decision  upon  other  grounds"  {White  v.  8un 
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Publishing  Co.  [1905],  164  Ind.  426),  or  unless  neces- 
3.    sary  to  a  determination  of  the  merits  of  the  ease  {Cum- 

mings  v.  Stark  [1894],  138  Ind.  94;  Dowell  v.  Talboit 
Pav.  Co.  [1894],  138  Ind.  675).  The  Supreme  Court,  for  its 
guidance,  has  settled  upon  certain  rules  for  detenniniut? 
when  a  constitutional  question  is  involved.  In  substance, 
the  rule  is  that  the  constitutionality  of  a  statute  will  be  con- 
sidered in  question,  and  such  question  duly  presented,  when, 
from  the  argument  of  counsel,  the  court  is  of  the  opinion  that 
the  question  is  pertinent  to  the  record,  and  counsel  sincerely 
believe  that  the  statute  in  question  is  unconstitutional  and 
material  to  the  determination  of  the  cause.  Then  the  court 
will  feel  in  duty  bound  to  pass  upon  the  question.  The  Su- 
preme Court  has  ruled  that  an  attack  upon  the  validity  of  a 
statute  carries  the  appeal  to  that  court,  and  that  this  court  is 
without  jurisdiction  even  to  determine  whether  a  constitu- 
tional question  is  involved.  Dowell  v.  Talbott  Pav,  Co., 
supra;  Benson  w.  Christian  (1891),  129  Ind.  535. 

When  the  case  under  consideration  was  briefed  in  this 
court,  three  cases  appealed  by  this  appellant  were  pending  in 
the  Supreme  Court :  Pittsburgh,  etc,  R.  Co.  v.  Lightheiser 
(1907),  168  Ind.  438;  Pittsburgh,  etc.,  R.  Co.  v.  CoUins 
(1907),  168  Ind.  467;  Pittsburgh,  etc.,  R.  Co.  v.  Ross  (1907), 
169  Ind.  3.  In  each  of  these  cases  the  same  constitutional 
question  was  presented  in  about  the  same  form  and  language 
as  in  this  case.  In  each  of  the  cases  referred  to  the  question 
thus  presented  has  been  considered  and  decided  by  the  Su- 
preme Court  adversely  to  appellant.  As  evidence  of  the  good 
faith  of  counsel  in  pressing  the  question,  it  appears  that  he  en- 
deavored to  present  the  same  question  to  the  Supreme  Court 
of  the  United  States  by  an  appeal  of  all  said  cases  to  that 
court.  In  January,  1909,  the  Supreme  Couit  of  the  United 
States  dismissed  all  of  these  cases  upon  jurisdictional  grounds. 
See  Pittsburgh,  etc.,  R.  Co.  v.  Lightheisfr  (1900),  212  U.  S. 
560,  53  L.  Ed.  652,  29  Sup.  Ct  688;  Pittsburgh,  etc.,  R.  Co. 
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V.  Collins  (1909),  212  U.  S.  560,  53  L.  Ed.  652,  29  Sup.  Ot 
088;  Pittsburgh,  etc.,  R.  Co.  v.  Ross  (1909),  212  U.  S.  560, 
53  L.  Ed.  652,  29  Sup.  Ct.  688. 

It  is  apparent  that  the  rules  heretofore  referred  to  for  de- 
termining when  a  constitutional  question  is  duly  presented 

call  for  the  exercise  of  judicial  discretion,  and  it  is  not 
4.    surprising  that  different  courts  should  draw  different 

conclusions  from  the  arguments  of  counsel  presenting 
such  questions.  That  such  a  condition  may  arise  is  conclu- 
sively affirmed  by  the  action  of  the  Supreme  Court  and  this 
court  regarding  the  present  appeal.  This  court,  after  con- 
sidering the  argument  of  appellant's  counsel,  deemed  it  suf- 
ficient to  call  for  some  expression  by  the  court  regarding  the 
validity  of  the  statute,  but  it  seems  that  the  same  argument 
made  an  entirely  different  impression  on  the  Supreme  Court. 
Fairness  to  litigants  and  the  orderly  and  natural  disposition 
of  such  questions,  though  they  be  considered  as  preliminary, 
demand  that  they  be  submitted  to  a  judicial  tribunal  having 
the  power  and  jurisdiction  to  decide  the  ultimate  question, 
and  having  jurisdiction  to  decide  one  question  it  takes  juris- 
diction to  decide  all  questions.  Benson  v.  Christian,  supra. 
However  well  the  question  may  be  presented,  and  however 
thoroughly  convinced  this  court  may  be  that  the  question  is 
firmly  settled,  yet  so  to  decide  would,  in  effect,  be  passing 
upon  a  question  the  legislature  has  expressly  said  it  shall  not 
pass  upon.  Having  seen  how  jealously  the  Supreme  Court 
and  the  legislature  have  preserved  appellate  jurisdiction  over 
constitutional  questions  in  the  Supreme  Court,  the  reason  for 
so  doing  is  apparent,  when  we  stop  to  consider  what  might  be 
the  result  if  this  court  passed  unnoticed  the  arguments  of 
counsel  presenting  a  constitutional  question,  or,  on  the  theory 
that  the  question  has  been  settled,  to  say  that  no  such  ques- 
tion is  presented.  In  either  case  the  effect  of  such  action 
would  be  to  cut  off  the  right  of  the  parties  to  have  an  import- 
ant question  considered  by  the  court  of  last  resort  in  this 
State,  and  the  ruling  of  that  court  reviewed  by  the  Supreme 
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Court  of  the  United  States.  This  conclusion  cannot  be 
avoided  if  the  mandate  of  the  legislature  and  the  ruling  prec- 
edents of  the  Supreme  Court  are  to  have  any  con- 
5.  trolling  influence.  For,  if  upon  the  face  of  the  opin- 
ion as  handed  down  by  this  court,  in  a  case  where  it 
has  jurisdiction,  no  ruling  is  thereby  made  which  **  contra- 
venes a  ruling  precedent  of  the  Supreme  Court,  or  that  a  new 
question  of  law  is  directly  involved  and  was  decided  errone- 
ously,*' there  is  no  legal  ground  for  transfer  of  the  cause  to 
the  Supreme  Court,  and  by  statute  such  decision  is  declared 
to  be  final.  §1394  Bums  1908,  Acts  1901,  p.  565,  §10; 
American  Quarries  Co.  v.  Lay  (1906),  166  Ind.  234;  City  of 
Huntington  v.  Lusch  (1904),  163  Ind.  266.  In  the  case  last 
cited  it  is  said:  **The  rule  is  settled  that  in  an  application 
to  transfer  a  cause  decided  by  the  Appellate  Court  to  the  Su- 
preme Court  under  the  provisions  of  the  above  statute  [1337j 
Bums  1901]  we  are  not  authorized  to  examine  the  record  in 
order  to  decide  whether  the  reasons  assigned  for  the  transfer 
are  sustained,  but  we  look  to  and  examine  only  the  opinion 
of  the  court  in  the  determination  of  that  question.  Craig  v. 
Bennett  [1901],  158  Ind.  9;  Bamett  v.  Bryce  Furnace  Co. 
[1901],  157  Ind.  572.  We  are  confined  alone  to  the  opinion 
of  the  Appellate  Court  in  such  cases,  and  must  accept  the 
statements  therein  relative  to  the  record  and  facts  in  the  par- 
ticular eases  as  correct." 

The  act  of  1901  (Acts  1901,  p.  565,  §20,  §1404  Bums  1908) 
contains  a  provision  that  "this  act  shall  be  held  and  con- 
strued to  be  supplemental  to  the  parts  of  said  act  [referring 
to  the  act  of  1891,  supra]  and  the  amendments  thereto  which 
are  not  by  this  act  repealed." 

Again,  a  reference  to  said  section  twenty-five,  as  amended 
in  1893  (Acts  1893,  p.  29,  §3,  §1429  Bums  1908),  which  is 
still  the  law  (Wagner  v.  Carskadon  [1902],  28  Ind. 
1.     App.  573),  in  connection  with  the  elementary  princi- 
ple that  neither  the  Supreme  Court  nor  this  court  has 
any  authority  to  transfer  a  cause  to  the  other  court,  except 
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as  provided  by  statute,  renders  the  question  under  eonsidenu 
tion  one  not  difficult  to  decide. 

Various  provisions  for  the  transfer  of  cases  from  one  court 

to  the  other  are  made  by  statute,  but  no  statute  will  be  found 

authorizing^  a  retransfer  of  a  cause  which  has  been 

6.  transferred  from  one  court  to  the  other,  unless  it  be 
the  provision  of  §1405  Bums  1908,  Acts  1901,  p.  590, 

for  transfers  because  of  a  disparity  between  the  number  of 
cases  pending  in  the  two  courts,  and  the  responsibility  in  that 
regard  is  with  the  Supreme  Court.  It  seems  to  us  that  the 
retransfer  of  a  cause,  except  under  the  disparity  statute,  al- 
though it  may  be  erroneously  transferred  from  one  court  to 
the  other,  is  expressly  forbidden  by  §1429,  supra.  The 
transfer  which  the  Supreme  Court  is  by  that  section  author- 
ized to  make,  and  which  by  the  statute  is  made  final,  is  only 
in  a  cause  where  an  appeal  has  been  taken  to  the  Supreme 
Court  when  it  should  have  been  taken  to  the  Appellate  Court ; 
and  the  action  of  the  Supreme  Court  in  making  such  trans- 
fer is  made  no  less  and  no  more  final  than  is  the  action  of 
the  Appellate  Court  in  making  a  transfer  in  any  case  wherein 
an  appeal  has  been  taken  from  a  lower  court  to  that  court, 
when  it  should  have  been  taken  to  the  Supreme  Court. 

Every  court  necessarily  has  jurisdiction  in  every  case  be- 
fore it,  to  decide  whether  it  has  authority  to  hear  and  deter- 
mine the  cause.    Its  determination  upon  such  question 

7.  is  a  judicial  act  within  its  power,  whether  its  decision 
be  correct  or  erroneous.    The  legislature,  concluding 

that  irreconcilable  disagreements  of  opinion  upon  the  ques- 
tion of  jurisdiction  in  particular  cases  might  reasonably  be 
anticipated,  provided,  in  the  distribution  of  appellate  juris- 
diction, against  such  contingency,  by  making  the  transfer  of 
any  cause  from  one  court,  upon  its  own  motion,  to  the  other 
court  a  final  transfer.  When  a  cause  appealed  to  the  Su- 
preme Court  has  been  by  it  transferred  to  this  court, 

8.  it  has  been  assumed,  whether  so  stated  or  not,  that  the 
Supreme  Court  in  thus  deciding  upon  the  question  of 
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its  own  jurisdiction  has  held  that  no  constitutional  question 
was  involved  in  the  case.  Wagner  v.  Carskadon,  supraj 
Griff €€  V.  Town  of  Summiiville  (1894),  10  Ind.  App.  332; 
Pittsburgh,  etc,  R.  Co.  v.  Rogers,  supra.  In  such  a  case  this 
court  will  abstain  from  the  expression  of  an  opinion  upon 
such  constitutional  question.  And,  finding  itself  by  statute 
forbidden  to  decide  constitutional  questions,  and  by  the  rul* 
ing  in  Benson  v.  Christian,  supra,  without  authority  to  decide 
"whether  there  was  or  was  not  a  constitutional  question  in- 
volved," precludes  this  court  from  expressing  any  opinion  in 
eases  where  an  ''attack  upon  the  validity  of  the  act,"  or  the 
constitutionality  of  a  statute,  is  "introduced."  When  thus 
confronted,  the  only  course  open  to  this  court  for  the  disposi- 
tion of  such  cases  on  its  docket  is  to  transfer  them  to  the  Su- 
preme Court,  as  was  done  in  this  case. 

It  will  hardly  be  said  by  any  one,  after  reading  the  brief 
filed  in  this  case  by  counsel  for  appellant,  that  no  attempt 
was  made  to  question  the  constitutional  validity  of  the 
9.    statute  upon  which  this  action  is  founded,  or  that  said 
counsel  supposed  the  question  was  not  presented  ac- 
curately.    If  we  are  in  error  in  thus  assuming,  or  if  we  erred 
in  transferring  the  case,  such  error  is  provided  against  by  the 
statute,  which  gives  the  Supreme  Court  jurisdiction  to  decide 
the  cause,  though  in  the  estimation  of  the  judges  composing 
that  court  the  appeal  was  properly  taken  in  the  first  in- 
stance to  the  Appellate  Court. 

In  the  opinion  by  which  this  court  transferred  this  cause 
to  the  Supreme  Court,  it  is  said:    "Other  points  are  pre- 
sented, but,  in  our  opinion,  they  are  not  well  taken. '  * 
4.     This  expression  was  perhaps  unnecessary,  inasmuch  as 
the  transfer  took  the  appeal  in  all  respects  to  the  Su- 
preme Court,  and  no  statutory  provision  is  made  for  this 
court  to  decide  any  question  in  a  case  wherein  it  has  not 
jurisdiction  to  decide  all  questions  presented.     As  said  in 
Benson  v.  Christian,  supra:    "The  court  that  investigates 
the  case  for  one  purpose  necessarily  investigates  it  for  all  in 
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every  instance  where  the  investigation  goes  beyond  the  ques- 
tion of  jurisdiction  and  reaches  the  merits,  and  it  would  be 
unwise  and  useless  to  require  an  examination  of  part  of  the 
one  case  by  another  tribunal.  It  would  also  be  subversive  of 
principle  to  have  two  distinct  decisions  in  one  case  by  sep- 
arate courts." 

While  the  reason  for  the  transfer  may  be  regarded  as  in- 
sufficient, the  Supreme  Court  might  have  retained  the  case, 
and,  treating  the  constitutional  question  as  not  being  duly 
presented,  might  have  decided  the  case  as  one  within  its  juris- 
diction. This,  in  our  view  of  the  statute,  it  was  required 
to  do. 

We  are  convinced  that,  when  this  court,  by  its  order,  trans- 
ferred this  cause  to  the  Supreme  Court,  it  lost  jurisdiction  of 
the  cause,  and  the  order  of  the  Supreme  Court  trans- 

10.  ferring  the  cause  back  to  this  court  did  not  revest  it 
with  jurisdiction.    If  this  be  true,  any  decision  this 

court  might  render  upon  the  merits  of  this  appeal  would  be 
void.  While  the  wording  of  the  statute  under  which  this 
cause  was  transferred  to  the  Supreme  Court  is  to  us  perfectly 
clear  and  certain,  yet,  if,  by  any  possible  construction,  a 
meaning  other  than  that  we  have  attributed  to  it  can  be  given 
whereby  said  order  of  retransfer  revested  the  Appellate 
Court  with  jurisdiction  of  this  cause,  it  ought  not  to  be 
stricken  from  the  docket  of  this  court,  and  for  that  reason  we 
shall  presume  validity  for  said  retransfer,  and  proceed  under 
said  section  twenty-five,  which  provides  **that  in  any 

11.  case  pending  in  the  Appellate  Court,  in  which  said 
Appellate  Court  shall  conclude  that  any  decision  of 

the  Supreme  Court  should  be  overruled  or  modified,  it  shall 
be  their  duty  to  tfansfer  said  cause,  with  their  opinion  of 
what  the  law  should  be  held  to  be,  to  the  Supreme  Court,  and 
the  Supreme  Court  shall  thereupon  have  jurisdiction  of  and 
decide  the  entire  case,  the  same  as  if  it  had  original  jurisdic- 
tion thereof,  and  it  may  either  modify,  overrule  or  affirm  its 
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former  decision,  on  that  question  as  it  shall  deem  right,  and 
such  decision  of  the  Supreme  Court  shall  be  final. ' ' 

Being  of  the  opinion  that  the  Supreme  Court  erred  in  de- 
ciding in  this  case  that  it  has  authority  to  retransfer  a  cause 
which  has  been  transferred  to  it  by  the  Appellate  Court  upon 
the  expressed  ground  that  the  Appellate  Court  had  not  juris- 
diction to  decide  the  cause,  and  that  said  decision  should  be 
overruled,  we  direct  that  the  cause,  with  this  opinion,  be 
transferred  by  the  Clerk  of  the  Supreme  Court  for  final  set- 
tlement of  the  proper  application  of  the  statute. 


Cleveland,  Cincinnati,  Chicago  and  St.  Louis 

Railway  Company  v.  Houghland, 

Administrator. 

[No.  6,363.    Filed  June  30,  1908.    Rehearing  denied  June  4,  1909.] 

1.  Pleadiivo.  —  Complaint.  —  Railroads.  —  Crossings.  —  Proximate 
Cause, — A  complaint  alleging  that  defendant  railroad  company 
"negligently  failed  to  blow  the  whistle  eighty  rods  from  said 
[highway]  crossing,  and  negligently  failed  to  ring  the  hell  con- 
tinuously as  it  approached  said  crossing,  and  negligently  ran 
said  locomotive  and  one  car  attached  thereto  at  a  high  and  dan- 
gerous rate  of  speed,  to  wit,  sixty  miles  an  hour,  ♦  ♦  ♦  against 
said  buggy  In  which  the  plaintiff's  decedent  was  riding,  *  ♦  ♦ 
and  negligently  killed  the  piaintifTs  decedent,"  is  sufficient,  and 
shows  that  the  proximate  cause  of  the  death  was  the  dangerous 
speed  coupled  with  the  failure  to  give  the  statutory  signals,    p.  75. 

2.  TaiAU — Verdict. —  Interrogatories. —  Conflict. —  The  answers  to 
the  Interrogatories  control  the  general  verdict  only  where  they 
are  In  irreconcilable  conflict  therewith,    p.  76. 

3.  Trial. —  Instructions. —  Imputed  yegligencc. — Interrogatories. — 
Curing  Error, — The  refusal  to  give  certain  instructions  concerning 
Imputed  negligence  Is  not  harmful,  where  the  court  has  fully 
Instructed  on  such  ix)lnt;  and  favorable  answers  to  interroga- 
tories on  snch  ixiints  would  render  harmless  any  error  in  refusing 
such  instructions,    p.  76. 

4.  Railroads. —  Highway  Crossing  Signals, —  Failure. —  Excuses. — 
Where  a  traA'eler  on  a  public  highway  near  a  railroad  crossing 
heard  the  whistle  of  the  lo(*omotlve  at  a  crossing  one-half  mile 
away,  such  signal  '*illled  the  puri)08e  of  the  law  in  retiulring  a 
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wbistle  to  be  sounded  wlthla  eighty  or  one  hundred  rods  of  a 
highway  crossing,"  which  the  traveler  was  about  to  cross,    p.  81. 

5.  Negligence. — When  Quetttion  of  Laic. — Negligence  is  ordinarily 
a  mixed  question  of  law  and  fact,  but  becomes  a  question  of  law 
where  but  one  inference  can  be  drawn  from  the  undisputed  facts, 
p.  81. 

6.  Railboaos. —  Uighicay  Crossings, —  Contributory  "Segligcnce, — 
Where  a  father  was  riding  in  a  buggy  on  the  highway  w^ith  his 
son  who  was  driving,  at  a  distance  of  230  feet  from  a  railroad 
crossing,  and  they  heard  the  whistle  of  the  engine  at  a  highway 
crossing  one-half  mile  away,  and  drove  toward  the  crossing  and 
upon  arriving  nt  a  point  thirty  feet  from  the  crossing  they  slowed 
the  horse  to  a  walk  but  did  not  stop,  the  fog  being  so  dense  that 
the  train  was  not  visible  over  100  feet,  and  the  train  failed  to 
sound  the  whistle  or  to  ring  the  bell,  the  train  running  at  sixty 
miles  per  hour,  and  killing  the  father  on  the  crossing,  such  father 
was  guilty  of  contributory  negligence  as  a  matter  of  law.  Pitts- 
burgh,  etc^  R.  Co.  v.  Lynch,  43  Ind.  App.  177,  distinguished.  i>p. 
81,82. 

7.  Railroads. —  Uighvcay  Crossings. —  Contributory  Negligence. — ^A 
traveler  upon  a  highway  knowing  that  a  train  is  approaching  a 
half-mile  away  is  guilty  of  contributory  negligence  as  a  matter 
of  law  if  he  attempts  to  cross  the  track,  without  stopping  to 
listen,  and  he  hns  no  right  to  rely  upon  the  sounding  of  the 
whistle  or  the  ringing  of  the  bell  for  his  crossing,  though  the  fog 
is  so  dense  that  he  cannot  see  the  approaching  train  over  100  feet, 
p.  84. 

From  Rush  Circuit  Court ;  Will  M.  Sparks,  Judge. 

Action  by  Charles  H.  Houghland,  as  administrator  of  the 
estate  of  Jeremiah  Matthews,  deceased.  From  a  judgment 
for  plaintiff,  defendant  appeals.     Reversed. 

A.  B.  Everhard,  C.  E,  CowgUl,  L.  J.  Hackney  and  T,  L. 
Stitt,  for  appellant. 

Wymond  J.  Beckett  and  I  tints  &  Morgan ,  for  appellee. 

Rabb,  C.  J. — This  action  was  brought  to  recover  damages 
for  the  death  of  appellee's  decedent,  alleged  to  have  been 
caused  by  the  negligence  of  the  appellant.  Appellant's  de- 
murrer to  the  complaint  was  overruled  and  an  exception  re- 
served. An  answer  of  general  denial  was  filed,  a  jury  trial 
had,  resulting  in  a  general  verdict  in  favor  of  appellee,  assess- 
ing damages  at  $5,000.    Answers  to  interrogatories  submit- 
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ted  to  the  jury  were  returned  with  the  general  verdict.  Ap- 
pellant's motions  for  a  judgment  in  its  favor  upon  the  an- 
swers to  the  interrogatories  and  for  a  new  trial  were  several- 
ly-overruled, and  a  judgment  rendered  upon  the  general 
verdict  in  favor  of  appellee. 

The  errors  assigned  and  urged  here  for  reversal,  are  the 
rulings  of  the  court  below  on  appellant's  demurrer  to  the 
complaint,  and  on  its  motions  for  judgment  in  its  favor  on 
the  interrogatories  and  for  a  new  trial. 

It  is  insisted  that  the  complaint  is  insufScient,  because  it 

fails  to  show  that  the  alleged  negligent  acts  charged  against 

the  appellant  were  the  proximate  cause  of  the  injury 

1.  complained  of.  The  negligence  charged  in  the  com- 
plaint was  as  follows:  ''Said  defendant  negligently 
ran  one  of  its  locomotives  against  said  vehicle  in  which  this 
plaintiff's  decedent  was  riding  at  the  time,  and  negligently 
crushed  and  broke  said  vehicle,  and  negligently  threw  this 
plaintiff's  decedent  out  of  said  vehicle,  and  negligently  there- 
by inflicted  mortal  wounds.  •  •  •  And  plaintiff  says 
that  defendant,  as  it  approached  said  crossing,  negligently 
failed  to  blow  the  whistle  when  eighty  rods  from  said  cross- 
ing, and  negligently  failed  to  ring  the  bell  continuously  as  it 
approached  said  crossing,  and  negligently  ran  said  locomotive 
and  one  car  attached  thereto  at  a  high  and  dangerous  rate  of 
sx>eed,  to  wit,  sixty  miles  an  hour,  while  approaching  and 
running  onto  said  crossing,  and  negligently  failed  to  give  any 
signal  or  warning,  or  to  take  any  precaution  whatever  to  pro- 
tect people  upon  said  crossing,  or  to  guard  against  accidents 
at  said  crossing,  but  negligently  ran  said  car  against  said 
buggy  in  which  the  plaintiff's  decedent  was  riding,  as  afore- 
said, and  negligently  killed  the  plaintiff's  decedent,  as  afore- 
said.*' 

While  this  complaint  could  not  be  commended  as  a  model 
pleading,  and  is  certainly  redundant  in  charges  of  negligence 
where  they  do  not  properly  belong,  yet  we  think  it  sufficiently 
avers  that  the  act  of  the  appellant  in  running  its  locomotive 
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at  the  rate  of  sixty  miles  an  hour  across  a  much-frequented 
public  highway,  without  giving  any  signal  or  warning  of  its 
approach  to  the  highway,  is  a  charge  of  negligence,  and  that 
it  sufficiently  appears  that  it  was  the  act  of  the  appellant 
in  thus  running  its  train  at  such  a  high  rate  of  speed  over 
the  public  highway,  without  such  warning,  that  resulted  in 
the  injury  and  death  of  appellee's  decedent.  It  is  averred 
clearly  that  it  was  this  train  that  was  thus  run  that  struck 
the  appellee's  intestate  at  the  crossing  and  killed  him.  We 
think  the  complaint  sufficient  to  withstand  a  demurrer. 

Nor  can  we  agree  with  appellant's  contention  that  error 
intervened  in  the  overruling  of  appellant's  motion  for  a  judg- 
ment in  its  favor  upon  the  answers  to  the  interrog- 

2.  atories   notwithstanding   the    general   verdict.      The 
answers  to  the  interrogatories  are  in  conflict  with  one 

another,  but  are  not  in  irreconcilable  conflict  with  the  gen- 
eral verdict. 

Appellant's  motion  for  a  new  trial  calls  in  questioQ  the 
sufficiency  of  the  evidence  to  sustain  the  verdict,  certain  in- 
structions given  and  refused,  the  action  of  the  court  in  ad- 
mitting certain  evidence,  and  error  in  the  assessment  of 
damages. 

Instructions  twenty-two  and  twenty-six,  asked  for  by  the 

appellant,  withdrew  from  the  consideration  of  the  jury  the 

question  as  to  whether  Clayton  Matthews,  who  was 

3.  driving  the  horse  at  the  time  of  the  accident,  was  act- 
ing in  that  matter  as  the  agent  of  the  deceased,  and 

required  the  jury  to  impute  the  negligence  of  said  Clayton  to 
the  deceased.  No  reversible  error  intervened  in  refusing 
these  instructions.  The  court  correctly  instructed  the  jury 
on  the  subject  of  imputed  negligence.  The  jury  found  in  fa- 
vor of  appellant  in  the  answers  to  special  interrogatories  on 
the  question  of  fact,  and  no  harm  could  have  resulted  to  the 
appellant  from  the  refusal  to  give  these  instractions  asked 
for. 


MAT  TERM,  1909.  77 

Cleveland,  etc.,  R.  Co.  v.  Houghland — 44  Ind.  App.  73. 

The  court  refused  to  instruct  the  jury  that  if  there  were 
obstacles  preventing  the  deceased  from  seeing  the  approach- 
ing train  in  time  to  avoid  the  collision,  and  he  heard  the 
whistle  when  he  was  from  two  hundred  and  thirty  to  two 
hundred  and  fifty  feet  from  the  track,  then  it  was  the  duty 
of  the  deceased  to  stop  and  listen  for  the  approach  of  the 
train  when  within  fifty  feet  of  the  track,  before  undertaking 
to  cross  the  same ;  and  if  by  so  doing  he  could  have  heard  the 
train  and  avoided  the  accident,  then  he  would  be  guilty  of 
negligence  in  undertaking  to  cross  without  so  stopping  to 
listen. 

The  refusal  of  the  court  to  give  this  instruction  presents 
the  same  question  that  is  presented  by  the  reason  assigned  in 
appellant's  motion  for  a  new  trial — ^that  the  evidence  is  in- 
sufiicient  to  support  the  verdict.  There  is  evidence  tending 
to  show  that,  on  account  of  the  dense  fog  prevailing  at  the 
time,  the  decedent  was  unable  to  see  the  train  that  struck 
hiuL  There  is  no  contradiction  whatever  about  the  fact 
that  he  did  not  stop  and  listen  for  the  approach  of  the  train 
at  any  time  after  he  left  the  hardware  store,  which  was  250 
feet  from  the  crossing,  and  that,  within  one  minute  of  the 
time  of  the  collision,  and  just  as  he  was  leaving  the  hard- 
ware store,  he  heard  the  whistle  of  the  engine  that  struck 
him.  It  is  equally  clear,  from  the  uncontradicted  evidence 
of  all  the  witnesses  who  testified  on  the  subject,  that  the  de- 
cedent could  have  distinctly  heard  the  sound  made  by  the  ap- 
proaching train  had  he  stopped  and  listened  for  it  at  any 
point  within  fifty  feet  of  the  track. 

The  evidence  is  uncontradicted  that,  at  the  time  the  acci- 
dent occurred,  the  decedent  was  fifty-five  years  of  age,  of  or- 
dinarily good  senses  of  sight  and  hearing;  that  he  resided 
in  the  country  a  few  miles  east  of  the  town  of  Milroy,  which 
was  a  small  village  on  appellant's  road;  that  on  the  morn- 
ing of  the  day  the  accident  occurred  he  and  his  son  Clayton, 
who  was  nineteen  years  of  age  and  in  full  possession  of  his 
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senses  of  sight  and  hearing,  came  to  the  town  of  Milroy  for 
the  purpose  of  getting  a  joint  of  stovepipe  to  fit  a  sheet-iron 
stove  belonging  to  decedent,  and  to  be  used  by  him;  that 
they  were  riding  in  an  old,  one-seated  top  buggy,  with  the 
top  down,  drawn  by  a  poor,  slow-gaited,  gentle  horse;  that 
they  had  with  them  in  the  buggy  the  sheet-iron  stove  for 
V  hich  the  pipe  was  designed ;  that  the  son  was  driving;  that 
they  got  the  pipe  at  the  hardware  store  of  one  Maley,  situ- 
ated on  Main  street  in  said  town,  about  two  hundred 
thirty  feet  west  from  the  crossing ;  that  this  street  was  level 
and  sixty  feet  wide ;  that  the  grade  of  appellant's  road  where 
it  crossed  said  street  was  on  a  level  with  the  street ;  that  on 
the  north  side  of  Main  street,  and  distant  about  one  hundred 
feet  from  the  center  of  the  highway,  was  a  woodshed  that  ob- 
structed the  view  of  appellant's  road  to  the  north  from  the 
center  of  Main  street,  until  a  person  approaching  the  rail- 
road crossing  along  the  center  of  said  street  from  the  west 
reached  a  point  thirty-six  feet  from  the  track ;  that  from  a 
point  thirty-six  feet  west  of  appellant's  track,  in  the  center 
of  Main  street,  there  were  no  obstacles  in  the  way  that  would 
prevent  a  traveler  upon  the  highway,  of  ordinarily  good  eye- 
sight, from  seeing,  for  a  distance  of  600  feet,  an  en- 
gine and  caboose  coming  down  appellant's  track  from 
the  north ;  that  a  person  approaching  the  Main  street  cross- 
ing from  the  west,  could,  when  at  a  point  within  a  distance  of 
ten  or  twenty  feet  back  from  the  crossing,  see  a  train  ap- 
proaching from  the  north  on  appellant's  road,  at  any 
point  within  a  thousand  feet  north  of  the  crossing,  so  far  as 
any  natural  obstacles  obstructed  the  vision ;  that  about  one- 
half  mile  north  of  the  Main  street  crossing  another  public 
highway  crossed  appellant's  road,  which  is  known  as  the 
**Bartlett  crossing," 

The  evidence  does  disclose  that  there  were  a  few  trees  and 
a  switch  signal,  and  some  telegraph  poles  within  the  range 
of  vision,  but  at  the  time  the  accident  occurred,  which  was 
about  8:10  o'clock  a.  m.  on  January  20,  1905,  it  clearly  ap- 
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pears  that  these  obstructions  to  the  range  of  vision  would  in 
nowise  prevent  a  traveler  upon  the  highway  approaching  the 
railroad  from  seeing  an  engine  and  caboose  coming  from  the 
north  on  appellant's  road. 

The  evidence  discloses  that  a  dense  fog  obscured  the  de- 
cedent's view  of  the  approaching  engine  and  caboose,  and  the 
theory  of  the  appellee's  ease  is  that,  by  reason  of  this  dense 
fog  and  the  intervening  obstacles,  the  appellee's  intestate 
was  prevented  from  seeing  the  engine  and  caboose  that  struck 
his  vehicle,  until  his  horse  was  upon  the  track.  The  evidence 
is  clear  that  but  for  the  fog  the  decedent  could  plainly  have 
seen  the  engine  that  struck  him,  had  he  looked,  in  time  to 
avoid  the  collision. 

Decedent  had  completed  his  errand  in  town,  and  was  pro- 
ceeding home,  going  east  from  Maley's  store,  where  he  had 
bought  the  stovepipe,  toward  the  crossing,  as  the  engine  and 
caboose  approached  from  the  north.  The  whistle  was  sounded 
when  the  engine  was  north  of  the  Main  street  crossing,  some- 
where north  of  Bartlett's  crossing.  The  evidence  justified 
the  finding  that  the  bell  upon  the  engine  was  not  rung  as  it 
approached  the  crossing.  At  the  time  the  whistle  was  sound- 
ed the  decedent  and  his  son  were  just  leaving  the  hardware 
store,  about  two  hundred  thirty  feet  from  the  crossing. 
They  heard  the  sound  of  the  whistle.  Clajrton  Matthews, 
the  decedent's  son,  testified  that  he  heard  the  sound  of  the 
whistle,  and  knew  the  train  was  approaching,  but  thought  he 
could  get  across  before  the  train  arrived.  He  did  not  know 
where  the  engine  was  when  the  whistle  was  sounded.  For 
aught  he  knew,  the  whistle  might  have  been  sounded  at  the 
whistling  post.  It  apprised  him  and  his  father  of  the  ap- 
proach of  the  engine.  He  testified  that  the  horse  was  driven 
at  a  slow  jog  of  a  trot  from  the  store  to  a  point  within  about 
thirty  feet  of  the  crossing,  when  the  horse  was  slowed  down 
to  a  walk,  and  that  he  walked  from  there  until  on  the  cross- 
ing; that  when  the  horse  was  on  the  crossing  he  saw  the  en- 
^e  approaching  a  very  short  distance  away,  and  that  this 


80  APPELLATE  COURT  OP  INDIANA, 

Cleveland,  etc.,  R.  Co.  v,  Houghland — 44  Ind.  App.  73. 

was  the  first  he  saw  of  the  engine ;  that  he  struck  the  horse  in 
endeavoring  to  get  over  the  crossing,  but  did  not  quite  get 
out  of  the  way  of  the  engine,  which  struck  the  rear  wheels 
of  the  buggy.  He  claims  that  he  and  his  father  kept  looking 
to  the  north  for  the  approaching  train  which  they  knew  was 
coming,  and  listened  for  it  as  they  approached  the  crossing, 
but  neither  heard  nor  saw  it  until,  as  before  stated,  the  horse 
was  upon  the  crossing. 

A  great  number  of  witnesses  were  examined  in  behalf  of 
the  appellee,  to  prove  the  rate  of  speed  at  which  the  train 
was  going,  that  the  whistle  was  not  sounded  at  the  whistling 
post,  and  that  the  bell  was  not  being  rung.  All  of  these 
witnesses  testified  that  the  noise  made  by  the  train  could  be 
heard  distinctly  for  a  long  distance  before  it  reached  the 
crossing,  by  one  standing  still.  Some  witnesses  testified  to 
hearing  the  noise  made  by  the  running  of  the  train  when 
they  were  not  listening  for  the  same,  and  when  they  were  in- 
doors engaged  at  their  work.  Others,  who  were  out  of  doors 
and  standing  where  there  was  no  noise  of  a  moving  vehicle 
to  interrupt  their  hearing,  testified  that  the  noise  made  by 
the  running  of  the  train  could  be  heard  from  one-half  mile 
to  a  mile.  It  is  made  perfectly  clear  that  had  the  decedent 
and  his  son  stopped  their  vehicle  and  listened  for  the  train 
at  any  point  between  the  store  and  the  railroad  track  they 
could  have  heard  distinctly  the  train  approaching,  and  would 
have  been  able  to  judge  of  its  dangerous  proximity  to  the 
crossing  before  they  attempted  to  cross  the  same. 

The  inference  is  inevitable,  that  if  the  decedent  and  his 
son  failed  to  hear  the  approaching  train  it  was  because  of  the 
noise  made  by  their  moving  horse  and  vehicle,  and  not  for 
any  other  reason.  There  is  no  evidence  that  any  other 
vehicle  was  passing  upon  the  street,  except  the  buggy  in 
which  the  witness  Mercer  was  riding,  and  which  passed  ap- 
pellee's decedent  on  the  road,  and  reached  the  depot  before 
the  accident  occurred.  There  is  no  evidence  that  there 
were  any  distracting  sounds  produced  except  those  which 
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would  naturally  be  made  by  the  movement  of  the  vehicle  in 
which  decedent  and  his  son  were  riding  and  by  the  horse 
which  they  were  driving. 

The  evidence  justified  the  finding  that  the  whistle  on  the 

engine  was  not  sounded  at  the  whistling  post  for  the  Main 

street  crossing,  but  that  it  was  sounded  for  the  cross- 

4.  ing  of  the  highway,  one-half  mile  north  of  that  point. 
There  was  a  conflict  in  the  evidence  upon  this  subject, 

but  wheresoever  it  was  sounded,  it  was  heard  by  the  decedent 
and  his  son,  and  warned  them  of  the  approach  of  the  engine 
and  caboose,  and,  so  far  as  the  whistling  was  concerned,  it 
filled  the  purpose  of  the  law  in  requiring  a  whistle  to  be 
sounded  within  eighty  or  one  hundred  rods  of  a  highway 
crossing. 

Ordinarily,  negligence  is  a  mixed  question  of  law  and  fact. 
It  has  often  been  held  to  be  a  question  of  law.    It  is  a  ques- 
tion of  law  when  the  facts  are  undisputed,  and  where 

5.  the  inferences  to  be  drawn  from  them  lead  to  but  one 
result.    Lake  Shore,  etc.,  B.  Co.  v.  Frantz  (1889),  127 

Pa.  St.  297, 18  Atl.  22,  4  L.  R.  A.  389 ;  Baltimore,  etc.,  B.  Co. 
V.  Welbom  (1891),  127  Ind.  142;  Cincinnati,  etc.,  B.  Co.  v. 
Butler  (1885),  103  Ind.  31;  Cincinnati,  etc.,  B.  Co.  v. 
Howard  (1890),  124  Ind.  280,  8  L.  R.  A.  593,  19  Am.  St.  96. 
We  think,  under  the  facts  presented  by  the  evidence  in  this 
case,  that  the  question  of  the  contributory  negligence  of  the 
decedent  in  approaching  the  railroad  was  one  of  law, 

6.  and  not  one  of  fact  to  be  submitted  to  the  jury.    If  a 
state  of  facts  could  exist  where  an  obligation  rested 

upon  one  approaching  a  railroad  crossing,  and  driving  a 
vehicle,  to  stop  and  listen  for  the  approach  of  a  train,  they 
are  shown  to  have  existed  in  this  case. 

Here,  under  the  evidence,  and  upon  the  appellee's  conten- 
tion, the  conditions  were  such  that  the  decedent  could  not 
see  an  approaching  train,  running  at  a  high  rate  of  speed 
along  the  railroad,  in  time  to  avoid  a  collision  with  it  at  the 
Vol.  44—6 
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crossing.  From  the  time  a  rapidly  approaching  train  would 
come  within  the  range  of  his  vision,  while  in  the  act  of  cross- 
ing said  track,  it  would  be  upon  him,  with  fatal  effect,  before 
he,  with  his  slowly-moving  horse,  could  get  off  the  track.  He 
knew  that  a  train  was  approaching,  and  in  close  proximity. 
Its  exact  whereabouts  and  its  rate  of  speed  he  did  not  know, 
and  the  undisputed  testimony  given  by  his  own  witnesses 
shows  that  had  he  taken  the  precaution  to  stop  h^«  vehicle  and 
carefully  listen  for  the  train  he  would  have  heard  its  ap- 
proach and  avoided  the  accident.  This  he  did  not  do,  and 
his  failure  in  this  respect  was,  under  the  circumstances, 
clearly  an  act  of  negligence  proximately  contributing  to  the 
accident  resulting  in  his  death. 

Other  questions  are  presented  by  the  record,  but  we  do  not 
deem  it  necessary  to  pass  upon  them. 

The  judgment  of  the  court  below  is  reversed,  with  instruc- 
tions to  grant  a  new  trial. 

Myers,  P.  J.,  Comstock,  Watson  and  Hadley,  JJ.,  concur. 
Roby,  J.,  absent. 

On  Petition  for  Rehearing. 

Hadley,  C.  J. — The  court  did,  as  pointed  out  by  appellee 
in  his  brief  filed  in  support  of  this  petition,  give  in- 

6.  structions  which  are  unexceptional  from  the  viewpoint 
of  the  appellant. 

A  careful  review  of  the  case  does  not  result  in  a  different 
conclusion.  The  law,  as  it  relates  to  the  standard  of  care  re- 
quired from  a  traveler  along  a  street,  who  crosses  a  railroad 
track,  is  well  settled  and  has  often  been  declared.  The  duty 
to  look  and  listen  is  one  which,  in  the  exercise  of  ordinary 
care,  cannot  be  evaded.  There  is  no  absolute  duty  on  the 
part  of  the  traveler  to  stop,  bxit  he  must  exercise  ordinary 
care  commensurate  with  the  known  danger. 

This  case  is  distinguished  from  the  case  of  Pittsburgh, 
etc.,  B.  Co.  V.  Lynch  (1909),  43  Ind.  App.  177,  and  other 
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cases  cited  by  appellee  on  his  petition  for  rehearing,  in  that, 
in  this  ease  it  appears  that  decedent's  son,  who  was  riding 
with  him,  heard  the  whistle  of  the  approaching  train,  and  it 
must  be  presumed  from  the  evidence  that  appellee's  decedent 
also  knew  that  a  train  was  approaching.  He  did  not  know 
where  it  was  or  at  what  rate  of  speed  it  was  running.  Under 
ordinary  conditions  he  could  see  up  the  track  for  at  least  a 
quarter  of  a  mile  when  he  was  within  thirty  feet  of  the  west 
rail  of  the  track.  It  is  plain  that  it  was  on  account  of  the 
fog  that  he  could  not  see  more  than  one  hundred  feet  on  the 
morning  of  the  accident,  but  this  fog  was  as  apparent  to  him 
as  to  the  persons  running  the  train.  With  his  knowledge 
that  a  train  was  approaching,  and  his  knowledge  that  on  ac- 
count of  a  fog  he  could  not  see  for  a  greater  distance  than  one 
hundred  feet,  it  was  his  duty  to  inform  himself  of  his  saf ety, 
and  not  to  drive  blindly  into  a  place  of  known  danger. 

As  is  said  in  Evansville,  etc,  B.  Co.  v.  Clements  (1904),  32 
Ind.  App.  659 :  *  *  The  railroad  track  on  the  level  with  the 
highway  is  itself  a  warning  of  danger.  Obstructions  to  the 
view  admonish  the  traveler  of  the  peril  to  which  he  is  ex- 
posed. Caution  must  always  be  exercised  commensurate 
with  the  known  danger.  The  failure  of  the  engineer  to 
sound  the  whistle  or  ring  the  bell  does  not  relieve  the  person 
approaching  the  highway  from  the  use  of  care  and  ordinary 
prudence  for  his  safety.  What  is  ordinary  care  in  one  case 
would  not  be  ordinary  care  in  another  under  a  different  state 
of  facts.  'In  proportion  as  the  danger  increases  must  the 
vigilance  of  the  person  attempting  to  cross  increase. '  Oleson 
V.  Lake  Shore,  etc.,  R.  Co.  [1896],  143  Ind.  405,  32  L,  R.  A. 
149,  and  cases  cited;  Towers  v.  Lake  Erie,  etc.,  R.  Co, 
[1898],  18  Ind.  App.  684,  and  cases  cited."  To  the  same 
effect  is  the  case  of  Baltimore,  etc.,  B.  Co.  v.  Musgrave 
(1900),  24  Ind.  App.  295. 

Here  the  degree  of  care  is  different  from  that  of  a  traveler 
approaching  a  crossing  with  no  knowledge  of  an  approach- 
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ing  train,  in  which  case  he  is  entitled  to  rely,  to  some  extent 
at  least,  upon  the  statutory  signals  to  warn  him  of  the  train's 
approach.  Cleveland,  etc.,  R,  Co.  v.  Lynn  (1909),  171  Ind. 
589;  Baltimore,  etc.,  R.Co.  v.  Conoyer  (1898),  149  Ind  524. 

In  the  case  last  cited  the  court  say :  ' '  It  is  true,  as  a  legal 
proposition,  that  the  mere  omission  of  signals,  or  the  like, 
cannot  alone,  ordinarily,  be  accepted  by  a  person  about  to 
pass  over  a  crossing  as  an  assurance  that  there  is  no  danger 
in  crossing.  *  *  *  A  person  approaching  a  railroad 
crossing  has  the  right  to  assume  that  the  company  will  obey 
the  law,  by  giving  the  required  signals  of  an  approaching 
train;  and  if  such  person,  under  the  circumstances,  after 
having  exercised  due  care,  and  employed  his  senses  of  seeing 
and  hearing,  to  ascertain  if  a  train  is  approaching,  and  there- 
by avoid  danger,  can  neither  see  nor  hear  an  advancing  or 
moving  train,  he  is  justified  in  presuming  that  he  can  pass 
over  the  crossing  in  safety." 

But  a  traveler  cannot  indulge  in  this  presumption  where, 

from  any  source,  he  has  actual  knowledge  of  an  approaching 

train ;  and  in  this  particular  case,  whether  it  was  the 

7.  noise  of  the  vehicle  in  which  he  was  riding,  or  some 
other  intervening  agency,  that  prevented  decedent 
from  hearing  the  rumble  of  the  approaching  train,  is  imma- 
terial. 

With  this  modification  of  the  original  opinion,  the  petition 
for  rehearing  is  overruled. 


Huntington  Consolidated  Lime  Company  v. 
Powhatan  Coal  Company. 

[No.  6^73.    Filed  January  7,  1009.    Rehearing  denied  April  9,  1909. 

Transfer  denied  June  4»  1909.] 

1.  Depositions. —  Suppression. —  Offlcers. — Interest. — Attorney  and 
Client. — THaL — Evidence. — ^A  deposition  taken  by  a  notary  who 
is  a  clerk  for  an  attorney  shown  by  an  affidavit  to  have  been  in- 
terested in  the  case,  may  be  suppressed  on  motion,    p.  86. 
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2.  Depositions. — Suppressioti, — Time. — A  motiou  to  suppress  a 
deposition  may  be  made  at  any  time  before  tiie  trial,    p.  86. 

3.  Depositions. —  Suppression. —  Estoppel. —  Notice. — A  deposition 
talcen  before  a  cleric  of  an  interested  attorney  may  be  suppressed, 
and  the  party  moving  to  suppress  is  not  estopped  to  make  such 
motion  because  of  his  knowledge  of  the  defects  at  the  time  of  the 
taking  of  the  deposition,    p.  86. 

4.  Depositions. —  Suppression. —  Notary. —  Interest. —  Where  the 
relationship  of  attorney  and  client  exists,  though  not  in  the  case 
at  bar,  between  parties  taking  depositions  and  the  attorney  whose 
clerk  takes  such  depositions,  they  may  be  suppressed,    p.  87. 

Prom  Huntington  Circuit  Court;  H.  B.  Shively,  Special 
Judge. 

Action  by  the  Powhatan  Coal  Company  against  the  Hun- 
tington Consolidated  Lime  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

W.  &  E.  Leonard,  for  appellant. 

C,  W.  Watkins  and  Bowers  &  Feighiner,  for  appellee. 

BoBT,  J. — Appellee  recovered  a  judgment  for  $260  on  ac- 
count of  coal  which  it  alleged  was  sold  and  delivered  by  it  to 
appellant.  The  controverted  question  in  the  case  was 
whether  appellant,  after  having  leased  a  lime  plant,  owned 
and  operated  by  it  prior  to  July  1, 1904,  to  Martin  Mindnich, 
who  was  previous  to  that  time  its  foreman  in  conducting  said 
business,  had  so  held  itself  out  as  to  be  estopped  from  deny- 
ing the  authority  of  said  lessee  to  bind  it  in  the  purchase  of 
said  coal. 

The  depositions  of  two  witnesses  were  taken  in  the  city  of 

Toledo,  which  depositions  were  introduced  in  evidence,  and 

are  essential  to  support  the  judgment.    Before  the 

1.  trial  appellant  moved  to  suppress  said  depositions,  for 
the  reason,  among  others,  that  they  were  taken  before 
a  notary  public  who  was  at  the  time  a  clerk  in  the  employ  of 
the  plaintiff's  attorneys.  An  affidavit  was  filed  in  support  of 
this  motion,  wherein  such  facts  were  stated.  No  counter 
showing  was  made,  and  the  court  overruled  said  motion. 
Upon  the  authority  of  Knickerhocher  Ice  Co.  v.  Chray  (1905), 
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165  Ind.  140,  this  was  reversible  error.  It  is  attempted  to 
sustain  the  ruling  on  the  ground  that  the  attorneys  at  whose 
office  the  depositions  were  taken  are  not  shown  by  the  record 
to  be  attorneys  in  the  case.  The  fact  is  however  shown  by 
affidavit,  and  it  is  the  fact,  not  the  form  in  which  it  is  made 
to  appear,  that  is  essential. 

It  is  also  argued  that  appellant  is  estopped  by  delay  in  fil- 
ing the  motion  from  insisting  upon  it.     The  deposition  was 
taken  February  3,  1906,  the  affidavit  setting  up  the 

2.  aforesaid  facts  was  made  February  5,  1906,  and  the 
motion  to  suppress  was  made  April  17, 1906.  The  stat- 
ute requires  that  a  motion  to  suppress  be  filed  before  the  be- 
ginning of  the  trial.  §455  Bums  1908,  §439  R.  S.  1881.  This 
was  done.  The  mere  fact  that  the  trial  was  shortly  to  begin 
does  not  prevent  the  making  of  a  motion  to  suppress  deposi- 
tions. The  appellee  vigorously  insists  that  appellant  had  no- 
tice of  the  disqualification  of  the  notary,  and  should 

3.  therefore  have  made  the  motion  at  an  earlier  time,  but 
to  this  it  must  be  answered  that  appellee  also  had  full 

knowledge  both  of  the  facts  and  the  law  involved,  and  there- 
fore knew  that  a  deposition  so  taken  would  be  suppressed, 
upon  motion  made  at  any  time  before  trial.  Such  knowledge 
deprives  it  of  any  basis  for  a  claim  of  estoppel. 

Other  questions  argued  are  not  likely  to  arise  upon  a  subse- 
quent trial. 

Judgment  reversed,  and  the  cause  remanded,  with  instruc- 
tions to  sustain  the  motion  for  a  new  trial. 

On  Petition  for  Rehearing. 

Rabb,  J. — Appellee,  in  an  earnest  petition  for  rehearing  in 
this  case,  insists  that  the  court  has  decided  the  case  upon  a 
question  not  presented  by  the  record ;  that  the  action  of  the 
court  below  in  overruling  appellant's  motion  to  suppress  the 
depositions  in  question  was  not  assigned  as  a  reason  for  a 
new  trial  in  appellant's  motion  therefor.    In  this,  however, 
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appellee  is  mistaken.  In  the  fifty-third  reason,  of  the 
one  hundred  seventy-six  reasons  assigned  as  grounds  for  a 
new  trial  in  appellant's  motion,  this  action  of  the  court  was 
called  in  question. 

It  is  further  insisted  that  it  does  not  appear  that  the  officer 
before  whom  the  depositions  were  taken  was  in  the  employ 
of  attorneys  for  the  appellee  in  the  particular  case  in  which 
the  depositions  were  taken. 

Numerous  cases  are  cited  in  support  of  the  contention  that 

to  render  an  officer  taking  a  deposition  an  interested  person, 

within  the  meaning  of  the  rule  that  precludes  him 

4.  from  acting  in  the  taking  of  depositions  in  a  cause, 
he  must  be  an  attorney,  or  the  clerk  or  servant  of  an 
attorney,  for  the  party  in  the  particular  case  in  which  the 
deposition  is  to  be  used. 

We  have  carefully  examined  the  authorities  to  which  we 
have  been  cited,  and  we  do  not  find  that  they  support  this 
contention,  and  we  think  the  rule  contended  for  is  too  nar- 
row ;  that  where  the  relation  of  attorney  and  client  is  estab- 
lished between  the  officer  or  those  whom  he  serves,  and  the 
party  in  whose  behalf  the  deposition  is  taken,  such  officer  is 
clearly  disqualified  within  the  meaning  of  the  rule. 

Petition  for  rehearing  overruled. 


Stewart  v.  White,  Guardian. 

[No.  (3,441.    Piled  June  8,  1909.] 

1,  Pleading. — Complaint. — Ouardian  and  Ward, — Insane  Persons. 
— A  complaint  against  the  gnardian  of  an  Insane  person  Is  the 
proper  procedure  for  the  enforcement  of  a  claim  against  the 
estate  of  such  person,    p.  89. 

2,  Parties. — Ouardian  and  Ward, — In  an  action  against  a  guardian 
for  money  due  from  the  ward's  estate,  sncli  ward  is  not  a  neces- 
sary party,    p.  90. 

3,  Pleadino. — Complaint. — Inxane  Persons, — Nrcessarirs  Furnished. 
— A  complaint  against  a  guardian  alleging  that  such  guardian's 
ward  is  Insane;,  that  before  such  guardian's  appointment  the 
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plaintiff  furnished  sucti  ward  board  and  lodging  for  sixty  days, 
that  suoh  Rervlce  was  worth  $5  per  day,  and  that  demand  has  been 
made  and  payment  refused,  is  insufficient,  since  it  fails  to  show 
that  the  services  were  not  voluntary,  or  that  the  plaintiff  toolt 
any  steps  to  place  such  ward  under  guardianship,  as  required 
by  law,  so  that  she  might  be  cared  for  legally,    p.  90. 

Prom  White  Circuit  Court ;  A.  H.  Plummer,  Judge. 

Action  by  Charles  E.  Stewart  against  John  B.  Unger 
(Templeton  White  being  substituted  on  appeal),  as  guardian 
of  Elizabeth  White,  a  person  of  unsound  mind.  From  a 
judgment  for  defendant,  plaintiff  appeals.    Affirmed. 

Bowers  dk  Murphy,  for  appellant. 
Alvah  Taylor,  for  appellee. 

Myers,  J. — Appellant  brought  this  action  against  John  B. 
Unger  as  guardian  of  the  estate  of  Elizabeth  White,  a  per- 
son of  unsound  mind.  A  demurrer  to  the  complaint  for 
want  of  facts  was  sustained.  Since  the  submission  of  this 
cause  Unger  resigned  as  such  guardian,  and  appellee  White, 
upon  the  order  of  this  court,  was  substituted. 

In  the  complaint  it  was  in  substance  alleged  that  in  Jan- 
uary, 1900,  Elizabeth  White  was  notoriously  and  violently 
insane  and  at  large  in  Wabash  county,  and  wholly  destitute 
of  care  and  attention ;  that  she  was  wholly  incapacitated  to 
contract  for,  and  procure  or  to  provide  herself  with,  the 
necessaries  of  life ;  that  she  was  without  a  guardian ;  that 
no  person,  either  as  a  relative  or  otherwise,  was  caring  or 
offering  to  care  for  her,  and  she  was  exposing  herself  to  the 
severe  winter  weather,  and  was  armed  with  an  ax  and  other 
weapons,  endangering  the  lives  and  property  of  herself  and 
all  other  persons  within  her  reach ;  that  for  her  benefit  and 
welfare  appellant  took  her  to  his  o^^^l  home,  and  there  pro- 
vided hor  with  suitable  board,  lodojin*?,  nnrsincf  and  other 
necessaries,  and  continued  to  do  so  for  sixty  days;  that  con- 
tinuously during  that  period  she  remained  in  said  deranered 
mental  condition,  and  was  without  a  guardian,  and  without 
the  care  and  attention  of  any  other  person,  except  appellant ; 
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that  said  services  and  provisions  were  unusual  and  neces* 
sary,  and  of  the  reasonable  value  of  $5  per  day.  It  was 
further  alleged  that  in  1900  said  Unger  was  duly  appointed 
])y  the  court  below  as  guardian  of  the  person  and  property 
of  said  Elizabeth  White,  and  qualified  as  such  guardian. 
The  complaint  shows  payment  demanded,  its  refusal,  and 
that  a  stated  sum  of  money  is  due  and  unpaid;  that  said 
Elizabeth  White  is  the  owner  of  property,  from  which  ample 
proceeds  can  be  derived  to  pay  for  said  necessaries  and  serv- 
ices. 

The  appellee,  by  w^ay  of  supporting  the  action  of  the  court, 
contends  that  the  pleading  was  in  the  form  of  a  complaint 
in  a  civil  action  against  the  guardian,  and  was  not  in 
1.  proper  form  for  the  settlement  of  a  claim  against  the 
ward's  estate  addressed  to  the  court  as  a  court  of 
probate  jurisdiction.  In  this  State  the  practice  requires  that 
disputed  claims  against  a  ward's  estate,  whether  an  infant 
or  a  person  of  unsound  mind,  be  presented  by  a  complaint 
or  petition  against  the  guardian  in  a  court  having  jurisdic- 
tion of  the  ward's  estate  and  the  person  of  the  guardian. 
State,  ex  rel,  v.  Fitch  (1888),  113  Ind.  478;  Turner  v. 
Flagg  (1893),  6  Ind.  App.  563;  Booker  v.  Booker  (1878), 
60  Ind.  550;  Gwaltney  v.  Cannon  (1869),  31  Ind.  227. 

In  McNabb  v.  Clipp  (1892),  5  Ind.  App.  204,  an  action 
against  a  guardian  upon  her  contract  for  board  and  lodging 
supplied  to  the  ward,  upon  which  the  guardian  w^as  held 
personally  liable,  it  was  said  that  **  under  our  code  there  is 
no  such  thing  as  filing  a  claim  against  a  guardianship  or 
against  the  estate  of  a  ward.  Hence  the  designation  of  the 
appellant  as  guardian  must  be  treated  as  a  mere  descriptio 
personam''  Citing  Clark  v.  Cosier  (1848)  1  Ind.  243; 
Lewis  V.  Edwards  (1873),  44  Ind.  333;  Elsm  v.  Spraker 
(1885),  100  Ind.  374.  Under  the  authorities  before  cited, 
it  will  be  seen  that  this  action  was  properly  brought. 

It  has  also  been  held  that  in  a  suit  against  a  guardian  for 
the  allowance  of  a  claim  against  the  estate  of  his  ward,  and 
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for  an  order  directing  payment  by  the  p^iiardian  out 

2.  of  such  estate,  the  ward  is  not  a  necessary  party.     Kay 
V.  McOinnis  (1882),  81  Ind.  451.     See,  also,  Miller  v. 

Hart  (1893),  135  Ind.  201. 

The  real  question  in  this  case  is  whether  the  complaint 
suflSciently  shows  a  valid  claim  against  the  estate  of  Eliza- 
beth White.     No  contract  between  the  appellant  and 

3.  Unger,  either  as  guardian  or  personally,  is  shown  by 
the  complaint.     It  appears  from  that  pleading  that 

the  person  to  whom  appellant  rt»ndered  the  service  stated 
was  at  the  time  well  known  by  the  appellant  to  be  of  un- 
sound mind.  He  alleges  that  she  was  notoriously  and  vio- 
lently insane,  and  describes  open  manifestation  of  her  in- 
sanity. It  is  shown  that  because  of  her  manifest  insanity 
the  services  were  rendered.  She  was  incapable,  as  he  knew, 
of  binding  herself  or  her  estate  by  express  contract,  and  the 
question  is  presented  whether,  upon  the  facts  stated,  a  con- 
tract to  pay  for  the  services  was  created  by  law.  The  law 
is  sensitive  of  the  welfare  of  persons  of  unsound  mind.  The 
law  is  the  real  guardian  of  the  insane,  and  the  person  nomi- 
nated by  the  court  as  guardian  is  the  agent  of  the  law 
through  the  court. 

The  complaint  does  not  show  that  at  the  time  the  appel- 
lant rendered  the  insane  person  the  services  alleged  she  had 
no  relative  or  person  upon  whom  she  was  entitled  to  rely  for 
such  services,  or  who  was  legally  bound  to  render  such  serv- 
ices, or  to  pay  for  the  same.  It  does  not  appear  whether 
she  was  a  minor  daughter  or  the  wife  of  a  person  competent 
to  provide  for  her  necessities.  The  complaint  shows  that 
at  the  time  of  the  filing  thereof  the  insane  person  had  prop- 
erty. It  does  not  show  what  was  her  condition  in  this  re- 
spect when  the  services  were  rendered,  and  it  does  not  ap- 
pear that  the  services  were  rendered  in  reliance  upon  her 
ownership  of  property,  or  any  expectation  of  being  remu- 
nerated from  her  estate.     For  aught  that  appears  in  the 
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allegations,  the  services  were  purely  voluntary  at  the  time 
they  were  rendered. 

It  is  provided  by  statute  that  whenever  **any  person*' 
shall  by  statement  in  writing  represent  to  the  court  having 
probate  jurisdiction  in  any  county  that  any  inhabitant  of 
such  county  is  a  person  of  unsound  mind  and  incapable  of 
managing  his  own  estate,  such  court  shall  cause  such  person 
to  be  produced  in  court,  and  shall  cause  an  issue  to  be  made 
by  the  clerk  of  such  court  denying  the  facts  set  forth  in  such 
statement.  The  issue  thus  formed  shall  be  treated  as  in 
civil  actions,  and  may  be  tried  by  the  court  or  by  a  jury, 
and  if  such  person  is  found  to  be  of  unsound  mind,  the  court 
shall  appoint  a  guardian  for  such  person,  who  shall  have 
the  custody  of  his  person  and  the  management  of  his  estate. 
§§3101,  3102  Burns  1908,  Acts  1895,  p.  205,  §§1,  2.  If  a 
guardian  be  appointed  he  shall  pay  the  expenses  of  the  trial 
(§3104  Burns  1908,  Acts  1895,  p.  205,  §3),  and  must  pay  the 
attorney  prosecuting  the  proceeding  a  reasonable  fee.  Browii- 
lee  V.  Switzer  (1874),  49  Ind.  221;  State,  ex  reL,  v.  Newlin 
(1879),  69  Ind.  108.  *'If  it  shall  appear  to  the  court  that 
there  is  danger  to  the  community  in  permitting  such  person 
of  unsound  mind  to  rim  at  large,  the  court  shall  make  such 
order  for  his  safe-keeping  as  may  be  necessary,  and  direct  the 
expenses  thereof  to  be  paid  out  of  the  estate  of  such  person ; 
or,  if  that  be  insufficient,  or  necessary  for  the  support  of  his 
family,  then  out  of  the  county  treasury.''  §3111  Bums 
1908,  §2555  R.  S.  1881.  Provision  is  also  made  by  statute 
(§3691  Bums  1908,  §2842  R.  S.  1881)  whereby  an  insane 
person  is  entitled  to  be  maintained  and  to  receive  medical 
treatment  in  the  State  Hospital  for  the  Insane  at  the  expense 
of  the  State  upon  tfee  filing  of  a  statement  upon  oath  in  writ- 
ing by  a  respectable  citizen  of  the  proper  county  before  a 
justice  of  the  peace.  §3692  Burns  1908,  §2843  R.  S.  1881. 
Other  provision  is  made  (§7879  et  seq.  Burns  1908,  §5142 
et  seq.  R.  S.  1881)  whereby,  when  complaint  is  made  on  oath 
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before  any  justice  of  the  peace  that  any  person  is  insane  and 
dangerous  to  the  community  if  suffered  to  remain  at  large, 
the  justice  shall  issue  his  warrant  to  the  constable  or  sheriff 
for  the  apprehension  of  such  person  and  bring  him  before 
the  justice  forthwith.  If,  in  the  proceedings  thereupon, 
such  person  is  found  to  be  insane  and  dangerous  to  the  com- 
munity if  suffered  to  remain  at  large,  the  justice  is  required 
to  ^'appoint  some  resident  of  the  county  to  take  charge  of 
and  confine  such  person,  for  which  he  shall  receive  a  rea- 
sonable compensation  from  the  board  of  commissioners  of 
the  county''  out  of  the  county  treasury,  and  provision  is 
made  for  refunding,  under  certain  circumstances,  such  ex- 
penses out  of  the  estate  of  said  insane  person.  These  statu- 
tory provisions,  thus  seeking  to  protect  the  insane  and  their 
estates,  together  with  the  community,  are  scarcely  consistent 
with  an  intention  that  any  respectable  citizen  voluntarily, 
and  of  his  own  motion,  may  take  an  insane  person  into  his 
private  custody,  and  so  retain  said  person  for  two  months, 
and  then,  upon  the  appointment  of  a  guardian,  through  legal 
forms,  may  call  upon  such  guardian  for  payment  for  such 
services  out  of  the  estate  of  the  insane  person. 

It  is  not  meant  by  us  to  pass  upon  the  question  not  here 
presented,  whether  services  rendered  by  a  stranger  for  the 
protection  of  an  insane  person  or  his  property  may  not,  in 
some  cases,  be  charged  to  the  insane  person's  estate.  If  no 
exigency  is  shown  indicating  sufficient  reason  for  delay  in 
resorting  to  the  methods  provided  by  statute,  and  no  reason 
is  given  for  interfering,  because  of  the  refusal  of  those  hav- 
ing a  prior  duty  toward  the  insane  person,  and  it  is  not  made 
to  appear  that  reasonable  efforts  to  save  expense  to  the  in- 
sane person  were  exhausted,  and  it  is  not  shown  that  the 
services  were  not  rendered  voluntarily,  we  can  find  no  suf- 
ficient reason  for  enforcing  payment  by  the  subsequently  ap- 
pointed guardian  out  of  his  ward's  estate. 

Judgment  affirmed. 
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ZiEHM  V.  Pittsburgh,  Cincinnati,  Chicago  and 
St.  Louis  Railway  Company. 

[Xo.  6,659.    Filed  June  a  1909.] 

1.  Pleading. —  Complaint, —  Railroads. — Licensees. — Care. — A  com- 
plaint alleging  that  a  father  and  his  children  were  walking  along 
a  railroad  track,  that  the  defendant  railroad  company's  servants 
saw  the  perils  of  one  of  snch  children  in  time  to  stop  the  train, 
bnt  failed  to  stop  it,  thereby  killing  such  child,  shows  that 
such  child  was  a  licensee,  and  that  the  company  owed  no  care 
except  to  avoid  Injury  after  discovery  of  the  peril,    p.  94. 

•J.  Evidence. —  Cross-Examination, —  Improper. —  Curing. —  Exam- 
ination-in-Chief. — Witnesses. — ^Where  plaintlfTs  witness  is  im- 
properly required  on  cross-examination  to  testify  to  certain  facts, 
such  error  is  cured  by  his  testifying,  without  objection,  as  de- 
fendant's witness  to  the  same  facts,    p.  95. 

3.  Tbial. —  Interrogatories. —  Instruciiwis, — Railroads. — Licensees. 
— Where  the  answers  to  the  interrogatories  show  that  the  rail- 
road company's  servants,  after  seeing  decedent,  a  licensee,  by 
the  use  of  ordinary  care  could  not  have  avoided  the  killing  of 
decedent,  it  afBrmatively  appears  that  the  plaintiff  cannot  recover, 
and  errors  in  the  giving  of  instructions  are  harmless,    p.  95. 

4.  Appeai.. — Right  Result. — Where  the  right  result  has  been 
reached,  the  Judgment  of  the  trial  court  will  not  be  disturbed, 
p.  9a 

Prom  Clark  Circuit  Court ;  Harry  C.  Montgomery,  Judge. 

Action  by  Carl  Ziehm  against  the  Pittsburgh,  Cincinnati, 
Chicago  and  St.  Louis  Railway  Company.  Prom  a  judgment 
for  defendant;  plaintiff  appeals.    Affirmed. 

Willard  Phipps,  L.  A.  Douglass  and  Oeorge  C.  Kopp,  for 
appellant. 
M.  Z.  Stannard  and  Jonas  (?.  Howard,  Jr.,  for  appellee. 

Rabb,  J. — This  action  was  brought  by  appellant  in  the 
court  below  to  recover  damages  for  the  death  of  his  daugh- 
ter Anna  L.  Ziehm,  nine  years  of  age,  who  was  struck  and 
killed  by  appellee's  locomotive,  drawing  a  passenger-train, 
and  which  accident  is  charged  to  have  been  occasioned  by  the 
negligence  of  the  appellee.    The  case  was  put  at  issue,  a 
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jury  trial  had,  resulting  in  a  general  verdict  in  favor  of  the 
appellee,  and  with  the  verdict  the  jury  returned  answers  to 
interrogatories  submitted  to  it. 

The  facts  averred  in  the  complaint  show  that,  at  the  time 

the  accident  occurred,  appellant  and  three  of  his  children 

were  traveling:  along  and  upon  the  appellee's  right  of 

1.  way,  and  that  the  decedent  was  w^alking  on  the  ends 
of  the  ties,  just  outside  the  rail  of  appellee's  road. 
The  charge  of  negligence  against  the  appellee  is  as  follows: 
**That  defendant's  servants  in  charge  of  said  locomotive  and 
train  approaching  from  the  west  saw  and  discovered  the 
imminent  danger  and  peril  that  said  Anna  L.  Ziehm  was  in, 
while  on  said  track,  when  said  locomotive  was  300  feet  from 
said  child,  and  within  ample  time,  by  the  exercise  of  ordinary 
care,  to  bring  said  locomotive  and  train  to  a  stop,  and  there- 
by avoid  striking  and  killing  said  child,  as  hereinafter  al- 
leged ;  that,  notwithstanding  said  engineer  and  fireman,  who 
were  operating  said  locomotive  and  train  of  defendants  while 
in  the  line  of  their  employment,  saw  and  discovered  the  immi- 
nent danger  and  peril  of  said  Anna  L.  Ziehm,  and  well  knew 
that  said  Anna  L.  Ziehm  failed  to  leave  the  track  where  she 
was  walking,  and  well  knew  that  said  child  and  plaintiff 
herein  were  ignorant  of,  and  had  no  knowledge  of,  the  ap- 
proach of  said  locomotive  and  train,  said  engineer  of  de- 
fendant carelessly  and  negligently  ran  said  locomotive  and 
train  at,  against  and  upon  said  Anna  L.  Ziehm  at  the  rate 
of  speed  of  forty-five  miles  per  hour,  striking  said  child  in 
the  back  of  the  head,  inflicting,"  etc. 

The  most  that  could  be  said  in  favor  of  appellant's  right 
to  be  where  he  and  his  children  were  when  the  accident  hap- 
pened was  that  they  were  traveling  along  appellee's  right  of 
way  by  permission  or  license  of  appellee.  Appellee  owed  the 
child  no  duty,  except,  upon  discovering  its  peril,  and  its  in- 
ability, from  unconsciousness  of  the  danger  and  other  causes, 
to  escape,  to  use  rensoiiable  care  to  avoid  injuring  her.  3  El- 
liott, Railroads  (2d  cd.),  §1250;   Cannon  v,  Cleveland,  etc.^ 
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R.  Co.  (1902),  157  Ind.  682.  The  complaint  is  predicated 
upon  the  theory  that  the  appellee's  engineer,  in  charge  of 
the  engine  that  struck  the  child,  with  a  knowledge  of  the 
danger  and  of  the  helplessness  of  the  child,  and  with  the 
power  and  ability  to  prevent  the  injury,  by  the  use  of  the 
means  in  his  hands,  failed  to  exercise  reasonable  care  to  avoid 
the  accident. 

The  errors  assigned  and  discussed  in  appellant's  brief,  and 
relied  on  for  a  reversal,  are  the  action  of  the  court  in  per- 
mitting the  appellee's  witness,  who  was  the  engineer 

2.  in  charge  of  the  engine  which  struck  and  killed  the 
child,  to  answer  certain  questions  on  cross-examina- 
tion, appellant's  only  contention  in  reference  to  the  subject 
being  that  these  questions  objected  to  called  for  matters  that 
were  not  germane  to  the  examination-in-chief,  and  therefore 
not  proper  subjects  of  cross-examination.  This  same  wit- 
ness was  examined  by  appellee  in  its  own  behalf,  and  pre- 
cisely the  same  facts  elicited  on  this  examination,  without 
objection  from  appellant,  as  were  disclosed  by  the  answers 
to  the  questions  objected  to  on  cross-examination.  The  facts 
testified  to  by  the  witness  were  entirely  competent  to  be  given 
in  evidence,  and  were  not  disputed. 

It  is  further  insisted  that  the  court  erred  in  giving  and 

refusing  to  give  certain  instructions  to  the  jury.     Whatever 

may  be  said  regarding  the  instructions  given  or  re- 

3.  fused,  the  facts  specially  found  by  the  jurors  in  the 
answers  to  interrogatories  addressed  to  them,   con- 
clusively show  that  appellant  had  no  case  against  appellee. 

Interrogatories  ten  and  eleven,  addressed  to  the  jury,  were 
as  follows:  **  (10)  Did  the  engineer  and  servants  of  defend- 
ant in  charge  of  said  locomotive  and  train  see  and  discover 
the  danger  and  peril  of  said  Anna  L.  Ziehm  upon  said  rail- 
road track  in  time,  by  the  exercise  of  ordinary  care,  to  bring 
said  locomotive  and  train  to  a  stop  before  striking  said  child  ? 
A.  No.  (11)  Did  the  engineer  in  charge  of  said  locomo- 
tive and  train  which  struck  and  killed  Anna  L.  Ziehm  see  and 
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discover  her  danger  and  peril  upon  said  railroad  track  in 
time,  by  the  exercise  of  ordinary  care,  to  reduce  the  speed 
of  said  locomotive  and  train  to  such  an  extent  as  to  prevent 
Anna  L,  Ziehm  from  being  struck  by  said  locomotive  and 
train?     A.    No." 

It  thus  affirmatively  appears  from  the  answers  to  the  in- 
terrogatories that  the  facts  upon  which  appellant  bases  his 
right  of  action  did  not  exist,  and  whatever  errors  may  have 
intervened  in  the  trial  of  the  cause  could  furnish  no  ground 
for  reversal. 

Section  700  Bums  1908,  §658  R.  S.  1881,  expressly  de- 
clares that  no  judgment  shall  be  reversed,  where  it  appears 
from  the  whole  record  that  a  fair  and  impartial  trial 

4.  had  been  had,  and  a  correct  result  reached.  Moore  v. 
Lijnn  (1881),  79  Ind.  299;  Pearce  v.  Dill  (1897),  149 
Ind.  136;  Oilliland  v.  Jones  (1896),  144  Ind.  662,  55  Am. 
St.  210;  Morgan  v.  Jackson  (1904),  32  Ind.  App.  169;  Re- 
public Iron  &  Steel  Co.  v.  Jones  (1904),  32  Ind.  App.  189; 
Ellis  V.  City  of  Hammond  (1901),  157  Ind.  267;  Miller  v. 
Buchanan  (1894),  10  Ind.  App.  474;  McCoy  v.  Board,  etc. 
(1903),  31  Ind.  App.  331;  Pittsburgh,  etc.,  R.  Co.  v.  Sud- 
hoff  (1910),  173  Ind.  314. 

The  judgment  of  the  court  below  is  affirmed. 


Felt  et  al.  v.  Mitchell. 

[No.  6,761.    Filed  June  8,  1909.] 

1.  Pabtnership. — Dissolution. — Attorneys, — Qualifying  as  Judge. — 
Qualifying  as  a  circuit  judge  dissolves  a  partnership  of  attorneys 
of  which  firm  such  judge  was  a  member,    p.  98. 

2.  LiMrTATioN  OF  AcTioTfs. — Attovncys*  Services. — Contract. — ^The 
statute  of  limitations  does  not  begin  to  run  in  case  of  an  action 
for  attorneys'  fees  until  final  judgment  has  been  rendered  in  the 
action  in  which  the  service  was  rendered,  or  until  the  service 
has  been  completed,    p.  98. 
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a  Attobitey  and  Client,— DUdolution  of  Partnership  of  Attorneys. 
— Effect. — The  dlssolutiou  of  a  pailnershlp  of  attorneys  does  not 
annul  nor  abridge  their  duty  to  their  clients,    p.  98. 

4.  Attorney  and  Client. — Deatfi  of  One  Attorney  of  Partnership, 
— Effect, — Survivors. — The  death,  or  disqualification  from  prac- 
tice, of  an  attorney  in  the  partnership,  gives  the  client  an  option 
to  terminate  the  employment,  but  if  the  client  elect  to  continue 
the  employment  the  surviving  partner  or  partners  are  bound  to 
complete  the  service  without  extra  compensation,    p.  09. 

5.  Limitation  of  Actions. —  Accomw**. —  Attorneys'  Fees. —  Where 
the  litigation  in  which  the  attorneys*  services  were  performed 
ended  on  December  11,  1900,  an  action  for  such  services  com- 
menced on  December  10,  1906,  was  not  barred,    p.  99. 

Prom  Hancock  Circuit  Court ;  Robert  L,  Mason,  Judge. 

Action  by  Edward  W,  Pelt  and  another  against  John  P. 
Mitchell.  Prom  a  judgment  for  defendant,  plaintiffs  appeal. 
Reversed, 

Cook  &  Cook,  Felt  &  Binford  and  Walker  &  Van  Duyn, 
for  appellants. 

Charles  Downing,  for  appellee. 

CoMSTOCK,  J. — ^Appellants,  as  copartners  in  the  practice 
of  the  law,  sued  appellee  for  attorneys'  fees  alleged  to  be 
due  to  them  for  professional  services  rendered  to  him  in  cer- 
tain cases  in  which  he  was  the  defendant. 

Issues  were  formed  by  defendant's  answer  in  two  para- 
graphs: (1)  General  denial;  (2)  setting  up  the  six-year 
statute  of  limitations,  to  which  plaintiffs  replied  by  denial. 

There  was  evidence  tending  to  show  the  employment,  serv- 
ices rendered  by  virtue  thereof,  and  the  value  of  the  services. 
At  the  conclusion  of  plaintiffs'  evidence  the  court  directed 
the  jury  to  return  a  verdict  for  the  defendant.  This  action 
of  the  court  is  made  one  of  the  reasons  for  a  new  trial. 

Whether  the  instruction  was  correctly  given  depends  upon 
the  question  whether  the  action  was  barred  by  the  six-year 
statute  of  limitations. 

After  the  employment  and  before  the  termination  of  the 
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action  appellant  Felt  was  elected  and  qualified  as  judge  of 
the  Hancock  Circuit  Court.    This  dissolved  the  co- 

1.  partnership.      The   actions  were   dismissed   and  ap- 
pellee was  discharged  on  December  11,  1900,  and  this 

suit  was  commenced  on  December  10,  1906. 

The  employment  of  an  attorney  to  represent  a  pArty  to  an 

action  is  a  single  employment,  and  the  statute  of  limitations 

does  not  begin  to  run  against  his  claim  for  services 

2.  until  such  action  or  suit  has  terminated,  or  until  judg- 
tnent  has  been  rendered  in  the  cause  in  which  he  has 

been  retained.  Hancock  v.  Pico  (1873),  47  Cal.  161;  My- 
gaii  v.  Wilcox  (1871),  45  N.  Y.  306,  6  Am.  Rep.  90;  NohU 
V.  Bellows  (1881) ,  53  Vt.  527.  See,  also,  Bathgate  v.  Raskin 
•(1875),  59  N.  Y.  533;  Bartlett  v.  Odd  Fellows  Sav.  Bank 
(1889),  79  Cal.  218,  21  Pac.  743,  12  Am.  St.  139;  Langdon 
V.  Town  of  Castleton  (1858),  30  Vt.  285;  Johnson  v.  Pyles 
(1848),  11  Smed.  &  M.  (Miss.)  189;  Bruyn  v.  Comstock 
(1865),  56  Barb.  9;  Davis  v.  Smith  (1875),  48  Vt.  52;  Ctorfc- 
son  V.  Young  (1890),  11  N.  Y.  Supp.  562;  Whitehead  v. 
Lord  (1852),  11  Eng.  Law  &  Eq.  587;  Foster  v.  Jack  (1835), 
4  Watts  (Pa.)  334;  Walker  v.  Goodrich  (1855),  16  HI.  341. 
The  dissolution  of  a  law  firm  does  not  dissolve  the  rela- 
tion of  the  partners  to  their  clients,  and  the  clients  may  look 
to  either  or  both  for  the  performance  of  the  duties 

3.  growing  out  of  the  relation  of  attorney  and  client. 
McCoon  v.  Galbraith  (1857),  29  Pa,  St.  293.     If  at- 

tomejB  who  are  acting  as  copartners  accept  a  retainer  the 
contract  is  joint,  and  neither  can  be  released  from  the  obli- 
gations or  responsibilities  assumed,  either  by  a  dissolution 
of  the  firm  or  by  any  other  act  or  agreement  between  them- 
selves.    Such  dissolution  has  reference  only  to  new  business 

to  be  undertaken.     The  statute  does  not  run  until  the 
2.     services  contracted  for  have  been  performed  or  the 

contract   has   been   released.      Walker  v.    Goodrich, 
supra. 
While  employment  of  a  firm  of  attorneys  to  conduct  a  liti- 
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gation  is  so  far  for  the  personal  services  of  all  that  upon  the 
death  of  one  member  of  the  firm  the  client  may  elect 

4.  to  consider  the  employment  terminated,  yet  the  option 
to  terminate  the  employment  is  with  the  client.     If 

the  client  is  willing  to  entrust  the  survivor  with  the  further 
management  of  the  litigation  in  which  the  firm  w^as  employed, 
the  survivor  is  bound  to  complete  the  unfinished  contract  for 
the  benefit  of  the  partnership  without  compensation,  unless 
otherwise  agreed  between  the  parties.  Little  v.  CaldweU 
(1894),  101  CaL  553,  36  Pac.  107,  40  Am.  St.  89. 

The  adjudicated  cases  do  not  recognize  any  distinction  be- 
tween commercial  partnerships  and  those  entered  into  be- 
tween attorneys  for  the  practice  of  their  profession,  in  the 
rule  that  the  surviving  partner  is  bound  to  complete  all  the 
executory  contracts  of  a  firm  that  remain  unfinished  after  the 
dissolution  of  the  partnership.  The  contract  between  ap- 
pellee and  appellants,  referred  to  in  the  complaint,  did  not 
become  extinguished  when  appellant  Felt  became  a  judge. 
Appellee  did  not  elect  to  terminate  the  contract  because  he 
was  deprived  of  the  personal  services  of  appellant  Felt,  by 
reason  of  his  assumption  of  a  judicial  oflSce.  The  employ- 
ment had  not  therefore  terminated,  and  they  had  no 

5.  right  of  action  until  December  11,  1900.     Until  that 
date  the  statute  of  limitation  did  not  commence  to  run 

against  appellants.     That  date  was  within  the  six  years. 

Cases  cited  in  the  able  brief  of  counsel  for  appellee  are 
not  in  conflict  with  the  views  here  expreased.  Other  ques- 
tions discussed  may  not  arise  upon  another  trial,  and  it  is 
not  therefore  necessary  to  consider  them. 

Judgment  reversed,  with  instructions  to  sustain  appellantjj' 
motion  for  a  new  trial. 
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Indiana  Natural  Gas  and  Oil  Company  v. 

WiLHELM. 

[Na  6,217.    Filed  November  24,  1908.    Rehearing  denied  Jane  8, 

1909.] 

1.  Pleadiko. — Complaint. — Allegations, — Ultimate  Facts. — Only  tlie 
ultimate  facts  to  be  proved  need  be  alleged  iu  a  complaint,    p.  102. 

2.  Pleading. — Complaint, — Oas  and  Oil — Marketable  Quantities, — 
Facts. — Evidence, — ^A  complaint,  upon  a  contract  providing  tliat  If 
defendant  gas  and  oil  company  found  gas  in  marketable  quan- 
tities such  company  would  pay  a  certain  sum  per  well  to  the 
owner,  which  alleges  that  gas  was  found  in  ^'sufficient  quantities 
•  *  •  to  be  marketed  and  in  sufficient  quantities  to  be 
piped"  to  market,  and  that  such  gas  "could  have  been  sold  at  a 
profit  to  defendant,"  stntes  ultimate  facts  and  not  mere  conclu- 
sions, the  amount  of  gas,  its  cost  of  transportation  and  cost  of 
production  being  evidentiary,    p.  102. 

3.  Trial. —  Instructions. —  Oas  and  OU. —  Marketable  Quantities, — 
Cost. — In  an  action  upon  a  contract  obligating  defendant  gas  and 
oil  company  to  pay  a  certain  rental  if  gas  were  found  In  market- 
able quantities,  nn  instruction  that  gas  would  be  found  in  such 
quantities  if,  "taking  into  consideration  the  opportunity  to  sell 
the  same,  the  cost  and  expense  attendant  thereon"  the  gas  might 
have  been  reasonably  sold  at  a  profit.  Is  not  objectionable  as 
leaving  out  the  annual  rental  to  be  paid.    p.  102. 

4.  Trial. — Instructions. — Gas  and  Oil. — Cost  of  Production. — Cost 
of  Wells, — ^Where  wells  are  being  pumped  for  oil  for  market 
under  a  contract  with  the  landowner  providing  for  certain  com- 
I)ensation  if  oil  should  be  found  In  paying  quantities,  and  an 
additional  sum  if  gas  should  be  found  in  marketable  quantities, 
and  an  action  is  brought  for  certain  rentals  due  for  gas  obtained 
from  the  same  wells,  it  is  correct  to  instruct  that  the  cost  of 
sinking  the  wells  should  not  be  considered  in  estimating  whether 
gas  existed  in  marketable  quantities,  since  such  cost  was  covered 
by  the  operation  of  the  wells  for  oil.    p.  103. 

5.  Trial. —  Instructions. —  How  Considered. —  Instructions  will  be 
considered  as  a  whole,  and  where  they  fairly  state  the  law  a 
reversal  will  not  be  ordered  because  of  technical  defects,    p.  104. 

6.  Trial. — Instructions. — Oas  and  Oil, — Marketable  Quantities. — 
Cost. — In  an  action  upon  a  contract  providing  for  the  payment  to 
the  landowner  of  certain  rentals  If  gas  should  be  found  upon  his 
land  in  marketable  quantities,  an  instruction  that  the  cost  of 
marketing  such  oil.  which  includes  the  rentals  therefor,  should 
be  considered  in  determining  such  question,  is  proper,    p.  104. 
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7.  Appeal. — Weighina  Evidence. — Where  there  Is  some  evidence 
supporting  the  Judgmait,  the  Appellate  Court  will  not  disturb  it 
p.  105. 

Prom  Grant  Circuit  Court ;  E.  J,  Paulus,  Judge. 

Action  by  Jane  Wilhehn  against  the  Indiana  Natural  Gas 
and  Oil  Company.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.      Affirmed, 

W.  0.  Johnson,  C.  C  Shirley  and  Blacklidge  &  Wolf,  for 
appellant. 

Custer  &  Ciine  and  Grant  A.  Dentler,  for  appellee. 

Watson,  C.  J. — This  was  an  action  by  appellee  to  recover 
rentals  for  gas,  under  the  terms  of  a  lease  between  the  par- 
ties thereto,  for  a  period  of  six  months  for  one  of  the  wells, 
and  for  a  period  of  one  year  for  each  of  the  remaining  four 
wells. 

The  lease  provided: 

'*That  said  party  of  the  second  part  [appellant],  in 
consideration  of  said  grant  and  demise,  agrees  to  give 
to  the  party  of  the  first  part  [appellee]  the  full  equal 
one-eighth  of  all  the  petroleum  oil  obtained  or  produced 
on  the  premises  herein  leased,  and  to  deliver  the  same  in 
tanks  or  pipe-lines  to  the  credit  of  the  party  of  the 
first  part.  It  is  further  agreed  that  if  gas  is  found  in 
sufficient  quantities  to  market  the  same,  and  to  be  piped 
away  from  the  premises  to  such  market,  the  considera- 
tion in  full  to  party  of  the  first  part  shall  be  $200  per 
annum  for  each  and  every  gas-well  drilled  on  the  above- 
described  land." 

Issues  were  joined,  and  a  trial  had  before  a  jury  which 
returned  a  verdict  for  appellee,  with  damages  in  the  sum  of 
$825,  and  judgment  was  rendered  on  the  verdict. 

Appellant  assigns  as  errors :  (1 )  The  amended  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action  ; 
(2)  the  court  erred  in  overruling  appellant's  demurrer  to 
the  amended  complaint;  (3)  the  court  erred  in  overruliiip: 
appellant's  motion  for  a  new  trial. 

The  complaint  alleged  the  drilling  of  each  well,  and  that 
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"gas  was  found  in  sufficient  quantities  during  the  year  there- 
after following  to  be  marketed  and  in  sufficient  quantities 
to  be  piped  away  from  the  premises  to  a  market  for  such 
gas;  that  during  all  such  time  there  were  good  markets  for 
such  gas  at  Upland,  Matthews,  Gas  City  and  Hartford  City, 
and  at  other  places,  all  within  ten  miles  of  said  well,  and  at 
other  places  farther  away  to  which  said  gas  could  have  been 
then  delivered,  used  and  sold  at  a  profit  to  the  defendant." 
These  allegations,  it  is  urged  by  appellant,  are  not  statements 
of  fact,  but  mere  opinions. 

It  is  a  familiar  and  well-settled  rule  that  alleging  the  ulti- 
mate facts  to  be  proved  will  be  sufficient.     Gueniher 

1.  V.  Fohey  (1901),  26  Ind.  App.  93;  Pennsylvania  Co. 
V.  Ztvick  (1891),  1  Ind.  App.  280. 

The  allegations  objected  to  clearly  set  out  a  state  of  facts 

which,  if  proved  along  with  the  other  material  averments 

of  the  complaint,  would  entitle  appellee  to  recover. 

2.  Consequently  they  cannot  be  said  to  be  averments  of 
mere  opinions. 

There  is  also  the  objection  that  the  complaint  does  not  aver 
the  amount  of  gas  produced  in  any  well,  the  cost  of  produc- 
tion, or  the  cost  of  transportation  to  market.  Such  objec- 
tion cannot  avail  appellant,  for  the  reason  that  each  fact 
thus  set  out  is  evidentiary  in  character,  and  must  neces- 
sarily appear  in  the  proof  of  the  ultimate  facts  alleged  in 
the  complaint. 

The  reason  assigned  for  a  new  trial  is  that  the  sixth  in- 
struction given  by  the  court  leaves  out  of  consideration  the 
original  cost  of  the  wells,  and  also  the  rental  required 

3.  to  be  paid  each  year.     The  instruction  objected  to  is 
as  follows:     ** Under  the  terms  of  the  contract  in  suit 

gas  is  found  *in  sufficient  quantities  to  market  the  same  and 
to  be  piped  away  from  th*  premises  to  such  market'  when- 
ever gas  is  found  or  exists  in  any  wells  drilled  on  the  prem- 
ises in  such  (luantities  that,  taking  into  consideration  the  op- 
portunity to  sell  the  same^  the  cost  and  expense  attendant 
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thereon  and  in  connection  with  the  operation  of  such  well 
for  oil,  if  you  find  the  same  to  have  been  so  operated,  the 
gas  in  such  well  could  or  might  have  been  reasonably  sold  at 
a  pn>fit  to  the  lessee."  It  will  be  observed  that  in  this  in- 
struction the  court  specifically  told  the  jury  that  they  were 
to  consider  the  opportunity  to  sell  the  gas,  with  the  cost  and 
expense  attendant  thereon.  The  court  in  giving  such  in- 
struction must  clearly  have  had  in  mind  the  amount  of  rental 
to  be  paid  in  case  gas  was  marketed,  for  appellant  would 
become  obligated  for  such  sum  upon  the  production  of  a 
marketable  quantity.  It  is  reasonable  to  suppose,  also,  that 
such  meaning  of  the  court  was  conveyed  to  the  minds  of  the 
jury  and  that  they  so  understood  it. 

In  the  fourth  instruction  the  jury  were  told  that,  in  order 
to  recover,  appellee  must,  by  her  evidence,  afl&rmatively  an- 
swer the  question :    **Did  said  wells,  or  either  of  them, 

4.  produce  gas  in  sufficient  quantities  to  enable  the  de- 
fendant to  pipe  the  same  away  to  market  therefor, 
and  realize  therefrom  and  thereon  a  fair,  reasonable  and 
just  profit,  everything  considered?" 

It  is  undisputed  that  the  wells  in  question  were  being 
pumped  for  and  were  producing  oil  during  the  period  for 
which  this  rental  price  was  claimed.  The  same  wells  were 
also  producing  gas  at  the  same  time.  This  fact  alone  dis- 
tinguishes the  case  at  bar  from  the  case  of  Manhattan  Oil  Co, 
v.  Carrell  (1905),  164  Ind.  526,  relied  upon  by  appellant. 

In  that  case  the  court  held  that  the  cost  of  drilling  new 
wells  should  be  considered  in  determining  whether  oil  was 
found  in  pa3dng  quantities,  as  agreed  in  a  lease  calling  for 
more  wells  to  be  drilled  in  the  event  that  oil  was  found  in 
paying  quantities. 

In  thi«  case  there  is  no  question  that  the  wells  were  pro- 
ducing oil  in  paying  quantities.  It  is  not  to  be  presumed 
that  the  oil  was  being  pumped  and  put  on  the  market  at  a 
loss  to  the  producer. 

Consequently  the  question  here  involved  is  as  to  the  dis- 
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posal  of  an  additional  product  of  a  well  that  was  already  pro- 
ducing oil  sufficient  to  market,  such  product  being  the  gas 
which  accumulated  therein  and  flowed  therefrom* 

Since  such  product  is  entirely  independent  of  and  sep- 
arate from  the  oil  produced,  the  profit  arising  from  the  sale 
of  gas  thus  found  would  be  over  and  above  the  profits  arising 
from  the  oil.  Consequently  the  onl^'  expense  chargeable  to 
the  <ras  alone  M*ould  be  that  of  operating  and  marketing  the 
gas,  including,  of  course,  the  agreed  rental  therefor. 

This  court,  on  appeal,  will  consider  the  instructions  as  a 

whole,  and  if,  when  taken  together,  the  law  is  correctly 

stated,  although  some  one  instruction  may  not  fully 

5.  state  all  the  law  applicable  to  the  cause,  the  case  will 
not  be  reversed  because  of  such  insufficient  instruc- 
tion. Cleveland,  etc.,  J?.  Co.  v.  Penketh  (1901).  27  Ind. 
App.  210;  Indiana,  etc.,  Oas  Co.  v.  Anthomj  (1901),  26  Ind. 
App.  307;  Oemmill  v.  Brown  (1900),  25  Ind.  App.  6;  Max- 
on  V.  Clark  (1900),  24  Ind.  App.  620;  Musser  v.  State 
(1901),  157  Ind.  423;  Morgan  v.  Hoadley  (1901),  156  Ind. 
320;  Bowman  v.  Bowman  (1899),  153  Ind.  498;  Hamilton 
V.  Love  (1899),  152  Ind.  641,  71  Am.  St.  384. 

The  jury  were  told  that  appellee  must  show  that  appellant 
could  have  realized  a  **fair,  reasonable  and  just  profit,  every- 
thing considered,'*  and  further,  that  gas  would  be 

6.  found  **in  sufficient  quantities  to  market  the  same, 
and  to  be  piped  away  from  the  premises  to  such  mar- 
ket" when  found  in  such  quantities;  that,  considering  the 
opportunity  to  sell,  with  the  attendant  cost  and  expense,  in 
connection  with  the  operation  of  the  well  for  oil,  it  could 
have  been  reasonably  sold  at  a  profit.  Thus  it  was  made 
clear  that  in  determining  what  would  be  a  reasonable,  fair 
and  just  profit  the  jury  were  to  consider  the  cost  of  market- 
ing the  gas,  which  would  necessarily  include  the  rental  price, 
since  that  obligation  would  arise  upon  the  production  of  a 
marketable  quantity  of  gas,  and  the  expenses  in  connection 
with  operating  for  oil. 
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The  evidence  pertaining  to  the  amount  of  gas  produced 

was  very  contradictory.     Under  the  well-settled  rule  that 

courts  on  appeal  will  not  disturb  a  judgment  upon  the 

7.  weight  of  evidence  where  there  was  evidence  to  sup- 
port the  verdict  {Cleveland,  etc,  R.  Co,  v.  Kepler 
[1903],  31  Ind.  App.  1;  Oleason  v.  McOinnis  [1902],  30 
Ind.  App.  4;  Heintz  v.  Mueller  [1901],  27  Ind.  App.  42; 
Sharp  V.  State  [1903],  161  Ind.  288;  Williams  v.  Chapman 
[1903],  160  Ini  130^  Smith  v.  Barher  [1899],  153  Ind. 
322),  we  cannot  say,  as  a  matter  of  law,  that  the  verdict  in 
this  case  was  erroneous,  for  there  was  evidence  to  support  it. 

There  was  no  reversible  error  on  the  part  of  the  trial  court 
brought  to  our  attention  in  this  appeal.  The  judgment  is 
therefore  afiirmed. 


Baltimore  and  Ohio  Southwestern  Railroad 

CJoMPANY  V.  Trennepohl. 

(No.  6,657.    Filed  April  7,  1909.    Rehearing  denied  June  9,  1909.1 

1.  PLEADnvG. — Complaint. — Railroads, — Care  Towards  Shippers, — 
Assumptiofi  of  Risk, — ^A  complaint  alleging  that  the  plaintiff  was 
an  employe  of  a  shipper  on  defendant  railroad  company's  road, 
and  that  while  he  was  loading  a  hox-car  defendant  negligently 
ran  its  locomotive  against  snch  car,  to  his  injury,  states  a  cause 
of  action,  there  being  no  assumption  of  risk  in  the  case.    p.  107. 

2.  Pleading. — Complaint. — Theory- — The  rule  requiring  a  com- 
plaint to  proceed  upon  a  definite  theory  should  not  be  refined  to 
absurdity  nor  subverted  to  injustice,    p.  108. 

3.  Pleadiwg. —  Complaint, — Railroads. — Negligence. — Theory. — The 
theory  of  a  complaint  alleging  that  defendant  railroad  company 
negligently  ran  its  locomotive  against  the  box-car  In  which  plain- 
tiff was  loading  freight  for  a  shipper,  is  that  of  negligence,    p.  108. 

4.  Pleading. —  Complaint. —  Statutory  Requisites. —  The  statute 
(§343  Bums  1908,  §.S.S8  U,  S.  1881)  requires  only  such  a  state- 
ment of  facts  in  a  complaint  as  will  enable  a  person  of  common 
understanding  to  know  what  was  Intended,    p.  100. 

,%.  Pleading. —  Complain t. —  Railroads. — yegligen t  Run n ing. — Slip- 
pery  Tracks. — ^Under  an  allegation  that  defendant  railroad  com- 
paoy  aegligentty  ran  its  locomotive  against  the  box-car  in  which 
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the  plaintiff,  a  sbipper'n  serrant,  was  working,  admits  proof  of 
a  slippery  track  as  a  contributing  cause  of  such  collision,  p.  109. 
C.  Champerty  and  Maintenance. — Railroads, — Evidence. — Motions 
to  Dismiss, — Trial. — A  motion  to  dismiss  a  personal  injury  case 
on  the  ground  of  champerty,  because  an  expert  medical  witness 
testified  tbat  plalntlfTs  attorney  employed  such  witness  to  ex- 
amine the  plaintiff,  and  because  the  defendant  railroad  company's 
claim  agent  testified  that  the  plaintiff  would  have  settled  his 
claim  except  for  the  fact  that  his  attorney  was  to  get  half  of 
the  amount  recovered,  should  be  overruled,    p.  110. 

7.  Trial. — Instructions. — Construction  of ^  Sentences. — ^An  instruc- 
tion containing  a  com(x)und  sentence,  the  alleged  objections  to  the 
latter  part  being  obviated  by  the  statements  in  the  former  part, 
is  not  erroneous,    p.  110. 

8.  Trial. — Instructions. — Copying  from  Appellate  Court  Decision. — 
Applicable  passages  copied  from  Appellate  Court  decisions  may 
be  used  in  instructing  the  jury  in  a  similnr  case.    p.  110. 

9.  Trial. — Instructions. — Appeal. — Certiorari. — ^Alleged  defects  in 
an  instruction  which  have  been  obviated  by  a  writ  of  certiorari 
will  be  disregarded,    p.  110. 

From  Jennings  Circuit  Court;  Francis  M.  Thompson, 
Judge. 

Action  by  Christian  Trennepohl  against  the  Baltimore  and 
Ohio  Southwestern  Railroad  Company.  Prom  a  judgment 
for  plaintiff,  defendant  appeals.     Affirmed. 

Edward  Barton,  Robert  Alcorn,  McMullen  dk  McMuUens 
and  Lincoln  Dixon,  for  appellant. 

James  H.  Connelley,  WUlard  New  and  Burt  New,  for  ap- 
pellee. 

RoBY,  J. — Action  by  appellee  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  sustained  by  him  while 
engaged  as  a  laborer  in  loading  and  placing  wood  in  a  box- 
car on  a  side-track  of  the  defendant  company,  by  reason  of 
the  negligent  running  of  an  engine,  by  the  employes  of  de- 
fendant, against  the  box-car  in  which  he  was  working,  throw- 
ing him  down,  and  causing  the  wood  in  the  car  to  fall  upon 
and  injure  him.  A  demurrer  to  the  amended  complaint  was 
overruled,  general  denial  filed,  trial  by  jury  and  verdict  for 
appellee.    Motion  to  dismiss  the  action  for  the  alleged  rea- 
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son  that  a  ehampertous  agreement  existed  between  appellee 
and  his  attorney  was  overruled,  motion  for  a  new  trial  was 
overruled,  and  judgment  was  rendered  on  the  verdict  for 
^,500  and  costs. 

Errors  are  assigned  upon  the  action  of  the  court  in  over- 
ruling the  motion  just  mentioned  and  in  overruling  the  de- 
murrer to  the  complaint. 

The  amended  complaint  alleged  that  the  defendant  was, 

on  the  day  of  the  injury,  a  common  carrier  for  hire;   that 

Fred  Roettle  was  on  said  day  engaged  in  shipping 

1.  cord- wood  over  the  defendant's  road  from  the  station 
at  Milan,  Indiana,  and  had  at  said  time  in  his  em- 
ploy the  plaintiff,  who  was  engaged  as  a  common  laborer  in 
loading  and  placing  said  cord-wood  in  a  box-car  on  a  side- 
track of  the  defendant  company  at  said  station;  that  the 
car  was  placed  upon  the  track  by  the  company  where  it  had 
ordered  the  wood  to  be  loaded ;  that  while  the  plaintiff  was 
in  the  car,  and  in  the  place  he  had  been  invited  by  the  com- 
pany to  occupy,  and  while  engaged  in  the  performance  of 
his  duties,  the  defendant,  knowing  at  the  time  that  the 
plaintiff  was  in  the  car,  unlawfully,  carelessly  and  negli- 
gently ran  a  locomotive  engine  over  and  upon  said  side- 
track where  said  car  was  being  loaded,  upon  and  against 
said  car  with  great  force  and  violence,  without  giving  plain- 
tiff any  notice  or  warning  of  the  approach  of  the  engine, 
and  by  the  force  of  said  collision  plaintiff  suffered  the  in- 
juries complained  of.  Appellant  contends  that  the  com- 
plaint is  insufficient;  that  appellee  stood  in  the  same  rela- 
tion as  an  employe  of  appellant;  that  he  assumed  the  risk, 
and  that  a  specific  allegation  negativing  knowledge  of  the 
danger  is  necessary.    These  contentions  are  erroneous. 

**  A  railroad  company,  which  is  a  common  carrier  of  goods, 
and  which  by  its  conduct  invites  or  induces  the  public  to 
use  its  premises,  such  as  depots  and  other  places  set  apart 
for  receiving  and  discharging  freight,  is  under  special  obli- 
gation to  keep  such  premises  safe  for  such  use  for  all  per- 
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sons  coming  upon  the  premises  to  transact  business  with  such 
company,  and  amonpr  those  who  are  entitled  to  this  pro- 
tection are  such  persons  who  come  there  for  the  purpose  of 
delivering  or  receiving  freight.  ♦  ♦  ♦  This  duty  includes 
the  further  one  of  furnishing  to  persons  lawfully  upon  the 
railroad  track  of  such  company,  engaged  in  loading  or  un- 
loading freight,  protection  from  injury  by  approaching 
trains  or  locomotives.  In  such  cases,  a  person  having  busi- 
ness with  the  company  of  the  character  indicated,  has  a  right 
to  occupy  a  position  designated  by  the  agent  of  the  company, 
even  if  such  position  be  hazardous,  and  to  rely  upon  the  dil- 
igence of  the  company  to  protect  him  from  danger."  To- 
ledo, etc.,  R.  Co.  V.  Hauck  (1893),  8  Ind.  App.  367,  373,  and 
numerous  cases  cited.  And  see  Chicago,  etc,  R.  Co.  v.  Pritch- 
ard  (1907),  168  Ind.  398,  9  L.  R.  A.  (N.  S.)  857. 

The  trend  of  appellant's  argument  in  urging  error  in 

overruling  the  motion  for  a  new  trial  is  as  follows:     That 

the  collision  was  not  caused  by  the  speed  of  the  en- 

2.  gine,  but  by  reason  of  a  slippery  track  which  pre- 
vented the  stopping  of  the  engine ;  that  the  complaint 

proceeds  upon  the  theory  that  it  was  the  negligence  of  the 
operating  department  and  not  of  the  maintenance  of  way 
department  which  caused  the  accident,  and  that  the  judg- 
ment was  therefore  erroneously  rendered.  **It  is  true  that 
a  pleading  must  proceed  upon  a  single,  definite  theory,"  but 
this  rule  **  should  not  be  carried  to  that  degree  of  refinement 
that  might  lead  to  absurdity  or  defeat  the  ends  of  justice." 
South  Bend  Mfg.  Co.  v.  Liphart  (1895),  12  Ind.  App.  185. 
Here,  as  in  the  case  just  cited,  **the  negligence  of  the 

3.  defendant  is  the  basis  of  the  liability  sought  to  be 
charged"    against    the    company,    **and  this  is  the 

theory  of  the  complaint."  §343  Bums  1908,  §338  B.  S. 
1881.  A  scholarly  member  of  the  bar  of  this  court  writes 
concerning  this  subject  as  follows: 

^'The  true  explanation  of  this  seeming  incongruity  be- 
tween statutory  and  judicial  declarations  is  found  in  con- 
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sidering  the  history  of  the  statute  of  Westminster  II.  The 
need  of  system,  of  orderliness  in  the  procedure  of  the  courts, 
combined  with  a  hatred  of  innovation,  induced  the  clerks  in 
chancery  over  six  hundred  years  ago  to  narrow  the  opera- 
tion of  the  statute  of  Westminster  II.,  and,  within  a  few 
years  after  its  passage,  to  cease  granting  writs  of  a  new 
nature,  thereby  thwarting  the  purposes  of  the  act.  To-day 
the  same  need  of  system  and  orderliness  has  induced  the 
courts  to  add  to  the  requirements  fixed  by  statute  the  re- 
quirement that  litigants  base  each  of  their  pleadings  on  a 
distinct  theory.  If  the  courts  of  to-day  were  opposed  to  the 
spirit  of  our  codes,  if  they  were  not  composed  in  the  main 
of  broad-minded  as  well  as  learned  judges,  if  they  were  not 
imbued  with  the  modem  view  that  form  is  nothing  while 
substance  is  everyihing,  the  tendency  thus  displayed  would 
in  a  few  years  cause  our  procedure  to  crystallize  into  a  num- 
ber of  set  forms  of  action,  and  the  history  of  the  statute 
of  Westminster  II.  would  be  repeated.''  ''Phases  of  Histor- 
ical Jurisprudence,"  by  Arthur  W.  Brady,  Report  Indiana 
Bar  Association,  1905,  p.  118. 

The  rule  regarding  the  "theory  of  the  case"  should  not 

be  extended  beyond  its  reason.    Nor  can  it  be  advanced  to 

destroy  the  effect  of  the  statute  which  in  terms  re- 

4.  quires  a  statement  of  facts  in  plain  language  in  such 
manner  as  to  enable  a  person  of  common  understand- 
ing to  know  what  is  intended.    §343  Bums  1908,  cl.  2,  §338 
R.  S.  1881.    The  language  of  the  complaint  is  as  follows: 

"Carelessly,   negligently   and   wrongfully   ran   said 

5.  locomotive  at  high  rate  of  speed  upon  and  against 
the  car  in  which  plaintiff  was  loading  said  wood,  and 

carelessly  and  negligently  ran  said  locomotive  against  plain- 
tiff with  great  force  and  violence,  without  giving  to  the 
plaintiff  any  notice  or  warning  of  the  approach  of  said  loco- 
motive engine."  It  is  the  "running  into"  which  caused  the 
accident,  and  if  the  negligence  of  this  same  defendant  in 
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permitting  a  track  to  become  slippery  contributed  to  the  ac- 
cident, it  will  be  considered  as  covered  by  the  allegation. 

During  the  trial  one  of  plaintiff's  expert  witnesses  testi- 
fied that  he  was  employed  by  appellee's  present  attorney 
in  this  case  to  examine  the  plaintiff.     Appellant's 

6.  claim  agent  testified  that  appellee  told  him  that  he 
would  settle  with  him,  but  that  he  had  an  agreement 

with  his  attorney  whereby  the  latter  was  to  get  half  the 
amount.  Asserting  that  this  evidence  shows  champerty,  ap- 
pellant moved  to  dismiss  the  case.  His  motion  was  correctly 
overruled  for  at  least  three  reasons:  (1)  It  was  not  made 
until  after  judgment  {Oreenman  v.  Cohee  [1878],  61  Ind. 
201;  Cleveland,  etc.,  R.  Co.  v.  Davies  [1894],  10  Ind.  App. 
342) ;  (2)  such  fact,  if  conceded,  could  not  be  used  by  appel- 
land  to  defeat  a  just  cause  of  action  (Allen  v.  Frazee  [1882], 
85  Ind.  283;  Hart  v.  State,  ex  rel.  [1889],  120  Ind.  83); 
(3)  such  evidence  does  not  establish  champerty  {Quigley  v. 
Tliompson  [1876],  53  Ind.  317;  Board,  etc.,  v.  Jameson 
[1882],  86  Ind.  Ib^-,  Allen  v.  Frazee,  supra;  Hart  v.  State, 
ex  rel.,  supra;  Iron  v.  Lewis  [1903],  31  Ind.  App.  178; 
Whinery  v.  Brown  [1905],  36  Ind.  App.  276;  Caldwell  v. 
Board,  etc.  [1908],  41  Ind.  App.  40). 

Several  objections  are  made  to  the  giving  and  refusing  to 

give  certain  instructions.     It  is  objected  that  the  fourth 

instruction  allowed  the  jury  to  find  for  appellee,  if 

7.  injured  by   any  negligence   of   appellant,   when   it 
should  limit  such  statement  to  negligence  alleged  in 

the  complaint.     The  statement  objected  to  is  a  part  of  a 
compound  sentence,  the  first  part  of  which  obviates  the  al- 
leged error.      The  fifth  instruction  objected  to  con- 

8.  sists  of  an  applicable  passage  from  the  case  of  To- 
ledo, etc.,  R.  Co.  V.  Hauck,  supra,  which  has  already 

9.  been  quoted  in  this  opinion,  and  the  defect  objected 
to  in  the  sixth  instruction  has  been  corrected  by  a 

writ  of  certiorari.    Other  objections  are  unimportant. 
Judgment  aflSrmed. 
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Bright  v.  Justice  et  al. 

[No.  6,525.     Filed  October  15,  1908.     Rehearing  denied  April  28, 

1909.    Transfer  denied  June  9,  1909.] 

1.  Wills. — Devises. — Powers. — Real  Property, — A  wife's  will  in 
form,  "I  give  and  devise  to  my  beloved  husband,  ♦  ♦  ♦  the 
farm  on  which  we  now  live  ♦  ♦  ♦  to  sell  and  convey  as  he 
may  see  proper,"  devises  a  fee-simple  title  to  the  husband,  the 
power  to  sell  and  convey  merely  emphasizing  the  testator's  inten- 
tion to  dispose  of  the  fee-simple  title,    p.  113. 

2.  Descent  and  Distbibution. — Wife  to  Husband. — Debts. — ^Under 
93016  Burns  1908,  Acts  1891,  p.  71,  §1,  a  surviving  husband  takes 
one-third  of  his  deceased  wife's  real  estate  subject  to  its  propor- 
tion of  her  debts  contracted  before  marriage,    p.  114. 

3.  Wills. — Wife  to  Husband. — Debts. — A  surviving  husband  elect- 
ing to  take  under  his  deceased  wife's  will,  takes  subject  to  her 
debts,    p.  115. 

4.  Wills.— TTt'/e  to  Husband.— Election.— VnAer  §301G  Burns  1908, 
Acts  1891,  p.  71,  §1,  a  surviving  husband,  to  t^ike  under  his  de- 
ceased wife's  will,  must  file  his  election  so  to  take  within  ninety 
days  from  the  probate  thereof,    p.  115. 

5.  Tbial. — Venire  de  Novo, — Special  Findings. — Evidence. — ^A  mo- 
tion for  a  venire  de  novo  is  not  applicable  where  the  special  find- 
ings contain  the  evidence  and  not  the  ultimate  facts,    p.  115. 

6.  Wills. — Probate. — Time  of. — Election. — ^The  confirmation  of  a 
will  dates  back  to  the  time  of  the  filing  thereof  for  probate,  and 
an  election  by  the  husband,  under  §3016  Burns  1908,  Acts  1891, 
p.  71,  §1,  to  take  under  his  wife's  will,  should  be  filed  within 
ninety  days  from  the  time  of  such  filing,    p.  116. 

Prom  Carroll  Circuit  Court;  Samuel  R.  Artman,  Special 
Judge. 

Suit  by  James  M.  Justice  and  others  against  Reuben  R. 
Bright.  From  a  decree  for  plaintiffs,  defendant  appeals. 
Affirmed, 

L.  D.  Boyd,  E.  E.  Pruitt  and  Robert  W.  McBride,  for 
appellant. 

Joh7i  Ashby,  M,  A.  Ryan,  John  C,  Ruckelshatts  and  J,  H, 
Cariwright,  for  appellees. 

Watson,  J. — This  was  a  suit  by  certain  children  and 
grandchildren  w  beirs  of  JftRe  Justice,  who  died  July  10, 
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1893,  against  appellant  for  partition,  and  to  quiet  title  to 
two-thirds  of  a  certain  farm.  Decedent  left  a  will,  wherein 
was  the  following  devise : 

"I  give  and  devise  to  my  beloved  husband,  James 
Justice,  the  farm  on  which  we  now  live  *  *  •  to 
sell  and  convey  as  he  may  see  proper.*' 

On  July  13,  1893,  said  will  was  admitted  to  probate  by  the 
clerk-  No  letters  testamentary  were  ever  issued  on  said 
estate.  James  Justice  never  filed  any  election,  either  ac- 
cepting or  rejecting  the  provisions  of  said  will,  but  on  De- 
cember 30,  1901,  presented  said  will  in  open  court  for  con- 
firmation of  the  probate  thereof,  and  the  court  duly  con- 
firmed the  same.  Said  James  Justice  remained  in  possession 
of  said  real  estate  until  August  23,  1902,  at  which  date  he 
and  Mary  E.  Justice,  whom  he  had  married  in  the  interim, 
conveyed  the  land  in  question  by  a  deed  of  general  warranty 
to  Reuben  R.  Bright,  the  appellant  herein.  The  court  below 
stated  as  a  conclusion  of  law  that  the  parties  to  this  suit  were 
tenants  in  common  of  the  real  estate  in  dispute,  appellant 
being  entitled  to  one-third  thereof  and  appellees  to  certain 
proportionate  shares  of  the  remainder,  and  ordered  that  a 
commissioner  be  appointed  to  sell  the  land  and  distribute  the 
proceeds  accordingly.  Appellant  moved  for  a  venire  de 
novo,  but  the  motion  was  overruled.  He  then  filed  a  motion 
for  a  new  trial,  which  motion  was  also  overruled. 

The  errors  assigned  and  discussed  are :  (1)  That  the  court 
erred  in  its  conclusions  of  law  upon  the  special  findings; 
(2)  that  there  was  error  in  overruling  appellant's  motion  for 
a  venire  de  novo. 

The  special  facts  found  by  the  court,  pertinent  to  the  ques- 
tions discussed,  were,  in  substance,  as  follows :  Jane  Justice 
was  at  her  death  the  owner  in  fee  of  the  land  in  question. 
On  June  18,  1883,  she  executed  the  will,  making  the  devise 
heretofore  set  out.  She  died  July  10,  1893,  leaving  as  her 
only  heirs,  said  James  Justice,  her  husband,  and  the  appel- 
lees, who  were  her  children  and  grandchildren.    On  July  13, 


MAY  TERM,  1909.  113 


Bright  i\  Justice — i4  Ind.  App.  111. 


1893,  said  will  was  offered  for  probate  to  the  clerk  of  the 
Carroll  Circuit  Court,  and  duly  admitted.  No  letters  testa- 
mentary or  executory  were  ever  issued  by  said  court  upon 
said  estate,  nor  was  said  estate  ever  administered  by  any 
court.  James  Justice  never  filed  with  the  clerk  of  said  court, 
either  within  ninety  days  after  said  will  was  admitted  to  pro- 
bate, or  at  any  time  since  such  will  was  so  admitted,  an  elec- 
tion accepting  the  devise  in  said  will.  After  the  death  of  his 
said  wife,  James  Justice  remained  in  possession  of  said  real 
estate,  and  on  August  23,  1902,  together  with  Mary  E.  Just- 
ice, his  wife  by  a  subsequent  marriage,  he  executed  a  war- 
ranty deed  to  appellant,  purporting  to  convey  all  of  said 
real  estate.  Appellant  paid  $7,000  in  cash  for  the  land,  said 
sum  being  a  reasonable  price  therefor,  and  has  since  re- 
mained in  possession  of  said  real  estate  by  virtue  of  said 
deed. 

It  is  earnestly  insisted  by  appellant  that  the  will  of  Jane 
Justice  bestowed  upon  her  husband  a  power  of  sale  in  addi- 
tion to  the  interest  in  the  real  estate  given  him  therein. 

1.    The  words,  ''I  give  and  devise  to  my  beloved  husband, 

James  Justice,  the  farm  on  which  we  now  live,    •    •    • 

to  sell  and  convey  as  he  may  see  proper,''  pass  to  said  devisee 

a  fee-simple  interest  in  said  land.    §3123  Bums  1908,  §2567 

B.  S.  1881;  Mulvane  v.  Rude  (1896),  146  Ind.  476. 

The  words,  **to  sell  and  convey  as  he  may  see  proper," 
emphasize  only  the  intention  of  the  devisor  to  bestow  upon 
her  husband  a  fee-simple  interest  in  the  real  estate  in  ques- 
tion. 

In  the  case  of  Lumpkin  v.  Rodgers  (1900),  155  Ind.  285, 
288,  where  the  wiU  contained  the  words,  **with  the  right  to 
control,  sell  and  convey  the  same  at  her  pleasure,''  the  court 
said  that,  the  words  **  created  no  substantive  right,  for  the 
reason  that  such  right  was  an  incident  of  the  absolute  title 
before  devised,  but  the  same  give  emphasis  to  the  estate 
before  given."  To  the  same  effect,  see  Chase  v.  Salisbury 
Vol.  44^-8 
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(1881),  73  Ind.  506;  Fvllenwider  v.  Watson  (1887),  113 
Ind.  18. 

It  is  evident  from  the  words  used  by  Jane  Justice  that  she 
intended  to  devise  to  her  husband  the  absolute  title  to  the 
farm  whereon  they  resided,  and  nothing  less  nor  different 
therefrom.  The  court  found  as  one  of  the  facts  that  James 
Justice  did  not  at  any  time  after  the  will  was  admitted  to 
probate  file,  as  required  by  statute,  a  written  election  accept- 
ing the  devise  (§3016  Burns  1908,  Acts  1891,  p.  71,  §1),  and 
consequently  the  questions  whether  such  acceptance  should 
have  been  filed  within  ninety  days  after  the  will  was  ad- 
mitted to  probate  by  the  clerk  of  the  court,  or  within  the 
same  length  of  time  after  approval  by  the  court,  are  not  ma- 
terial. If  election  was  necessary,  the  devisee  did  not  meet  the 
requirement  in  either  event.  If  in  this  ease,  as  urged  by  ap- 
pellant, election  to  take  under  the  will  was  not  required  by  the 
statute,  then  the  contention  as  to  time  of  election  is  irrel- 
evant. 

The  principal  question  before  us  therefore  is  whether, 
when  a  wife  devises  all  her  real  estate  to  her  surviving  hus- 
band he  is  obliged  to  elect  to  take  such  devise  in  order  to 
profit  by  the  terms  of  such  will.  Section  3016,  supra,  pro- 
vides: **If  a  wife  die  testate  or  intestate  leaving  a  widower, 
one-third  of  her  real  estate  shall  descend  to  him,  subject, 
however,  to  its  proportion  of  the  debts  of  the  wife  contracted 
before  marriage :  Provided,  if  the  wife  shall  have  left  a  will, 
such  widower  may  elect  to  take  under  the  will,  instead  of  this 
or  any  other  law  of  descents  of  the  State  of  Indiana,  which 
election  shall  be  made  within  ninety-days  after  said  will  has 
been  admitted  to  probate  in  this  State  and  in  the  same  man- 
ner as  widows  arc  now  rc(juired  to  elect  in  such  cases." 

The  statute  dcx^s  not  provide  for  the  distribution  of  the 

real  estate  of  the  decedent.    The  purpose  and  object  is  to 

prescribe  the  rule  governing  the  method  of  descent, 

2.  and  as  a  consequence  determining  the  obligations  as- 
sumed by  the  taking  of  a  deceased  wife's  real  estate. 
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If  a  beneficiary  takes  under  the  law  of  descent  here  given, 
he  takes  one-third  of  the  real  estate,  and  the  same  is  subject 
only  to  its  proportionate  share  of  the  debts  of  the  wife  con- 
tracted before  her  marriage.    But  if  one  takes  real 

3.  estate  as  a  devisee  under  a  will,  he  takes  it  subject  to 
the  debts  of  the  testator.     §3126  Bums  1908,  §2570 

R.  S.  1881.    Moncrief  v.  Moncrief  (1881),  73  Ind.  587. 

Consequently  the  case  before  us  clearly  presents  two  in- 
consistent rights.    By  the  law  of  descent,  and  therefore  as 
an  heir,  James  Justice  was  entitled  to  one-third  of  his 

4.  deceased  wife's  real  estate,  and  would  take  the  same 
subject  only  to  the  proper  portion  of  her  antenuptial 

debts.  On  the  other  hand,  by  the  terms  of  the  will,  and 
therefore  as  a  purchaser,  he  could  take  all  of  the  real  estate, 
but  if  he  chose  so  to  take,  he  must  do  so  with  the  estate  sub- 
ject to  all  her  debts.  It  was  entirely  within  the  power  and 
discretion  of  James  Justice  to  choose  which  rule  he  desired 
to  control  in  the  premises  herein  set  down,  but  since  he  did 
not  exercise  this  right  within  the  statutory  period  the  right 
was  thus  lost,  and  he  was  left  only  with  the  share  of  the 
estate  assigned  to  him  by  law.  Therefore  the  devisee  under 
the  will,  by  his  failure  to  elect,  took  a  fee-simple  title  to  one- 
third  only  of  his  deceased  wife's  real  estate,  and  the  war- 
ranty deed  executed  by  him  and  his  second  wife  conveyed  to 
appellant  the  fee  to  said  one-third  of  the  land  in  question. 
Lahr  v.  timer  (1901),  27  Ind.  App.  107. 

It  is  further  urged  by  appellant  that  the  trial  court  erred 

in  overruling  the  motion  for  a  venire  de  novo.    The  reason 

assigned  is  that  the  special  findings  set  out  only  the 

5.  evidentiary,  and  not  the  ultimate  facts. 

In  the  case  of  Sloan  v.  Lick  Creek,  etc,  Gravel 
Road  Co.  (1893),  6  Ind.  App.  584,  this  court  said:  **A  mo- 
tion for  a  venire  de  novo  reaches  matters  of  form  only,  and 
is  effective  only  when  the  finding  or  verdict  is  so  defective 
that  no  judgment  can  be  rendered  thereon." 
It  is  well  settled  that  there  is  no  cause  for  a  venire  de 
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novo  when  the  findings  contain  the  evidence  and  not  the 
ultimate  facts.  Seiberling  &  Co.  v.  Tatlock  (1896),  13  Ind. 
App.  345;  Chicago,  etc.,  R,  Co.  v.  Branyan  (1894),  10  Ind. 
App.  570;  Olantz  v.  City  of  South  Bend  (1886),  106  Ind. 
305;  Parmater  v.  State,  ex  rel  (1885),  102  Ind.  90. 

In  the  case  under  consideration  the  ultimate,  as  well  as 
the  evidentiary  facts  were  found  by  the  trial  court. 

It  is  contended  by  the  appellant  that  inasmuch  as  the 

approval  by  the  clerk  of  the  probate  of  the  will  of  Jane 

Justice  was  shown  by  the  special  findings  to  have  been 

6.  at  the  December  term,  1901,  of  the  Carroll  Circuit 
Court,  said  will  was  not  in  fact  probated  until  the 
confirmation  thereof  by  the  court,  and  therefore  the  law  of 
1901  (Acts  1901,  p.  118,  §3026  Burns  1908)  should  control, 
instead  of  the  law  of  1891  (Acts  1891,  p.  71,  §1,  §3016  Bums 
1908),  which  relates  to  the  election  of  the  husband  as  to 
whether  he  will  take  under  the  law  or  under  the  will.  This 
undoubtedly  would  be  true,  if  it  were  not  for  the  fact  that 
the  confirmation  by  the  court  relates  back  to  the  time  when 
the  instrument  was  lodged  with  the  clerk  and  such  steps 
taken  by  him  for  the  probate  thereof  as  are  authorized  by 
the  statute.    Blanchard  v.  Wilbur  (1899),  153  Ind.  387. 

The  writer  of  this  opinion  is  not  satisfied  that  the  equity 
of  this  case  is  with  the  appellees ;  but  James  Justice  having 
failed  to  comply  with  the  statute  with  reference  to  the  elec- 
tion of  wills,  under  the  law,  we  necessarily  must  reach  the 
above  conclusion. 

We  are  unable  to  find  any  reversible  error  on  the  part  of 
the  trial  court.    The  judgment  is  affirmed. 

[Rule  as  to  husband's  election,  changed  by  statute,  see 
§3046  Burns  1908,  Acts  1907,  p.  73,  §2.— Keporter.] 
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Blauser  V.  Blauser. 

[No.  6,490.     Filed  Febraary  19,  1909.     Rehearing  denied  May  12, 

19(K>.    Transfer  denied  June  9,  1009.] 

1.  DrvoBCE. — Residence, — Proof, — Statutes, — ^The  provision  of  §1066 
Burns  1908,  §1031  K.  S.  1881,  requiring  the  residence  of  the 
plaintiff  in  a  dlyorce  suit  to  be  established  by  at  least  two  free- 
holders and  householders,  is  mandatory,    p.  117. 

2.  Evidence. — Divorce. — Residence, — Freehold  Witnesses. — ESxpress 
or  formal  proof  of  the  qualifications  of  the  two  freehold  wit- 
nesses required  in  a  divorce  case,  is  not  necessary,  it  being  sufil- 
cient  If  proper  inferences  of  such  qualifications  may  be  drawn 
from  their  testimony,    p.  118. 

Prom  WeUs  Circuit  Court;  Richard  K.  ErmUy  Special 
Judge. 

Suit  by  Mary  E.  Blanser  against  Qeorge  W.  Blauser. 
Prom  a  decree  for  plaintiff,  defendant  appeals.    Affirmed. 

Jay  A.  Hindman  and  A.  W.  Hamilton,  for  appellant. 
W,  H.  Etchkam,  E.  C.  Vaughn  and  Colerick  &  Ninde,  for 
appellee. 

Hadlby,  J. — ^Appellee  sued  appellant  for  divorce,  and  for 
custody  of  their  minor  children,  on  the  grounds  of  cruel  and 
inhuman  treatment.  There  was  a  trial,  a  finding  by  the 
court  in  favor  of  appellee,  and  a  judgment  granting  to  her 
alimony  and  the  custody  of  the  youngest  child. 

The  only  question  presented  by  the  brief  of  appellant  is 

that  the  court  had  no  jurisdiction  to  determine  the  cause,  for 

the  reason  that  the  statutory  provision  requiring  proof 

1.  by  two  householders  and  freeholders  of  the  residence 
of  a  plaintiff  in  a  divorce  case  for  the  statutory  time 
was  not  complied  with.  The  statute  involved  in  this  con- 
sideration (§1066  Bums  1908,  §1031  B.  S.  1881)  is  as  fol- 
lows: "Divorce  may  be  decreed  by  the  superior  and  circuit 
courts  of  this  State,  on  petition  filed  by  any  person  who,  at 
the  time  of  the  filing  of  such  petition,  is  and  shall  have  been 
a  bona  fide  resident  of  the  State  for  the  last  two  years  pre- 
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vious  to  the  filing  of  the  same,  and  a  bona  fide  resident  of 
the  county  at  the  time  of  and  for  at  least  six  months  imme- 
diately preceding  the  filing  of  such  petition ;  which  bona 
fide  residence  shall  be  duly  proven  by  such  petitioner,  to 
the  satisfaction  of  the  court  trying  the  same,  by  at  least  two 
witnesses  who  are  resident  freeholders  and  householders  of 
the  State."  That  these  provisions  are  mandatory  and  can- 
not be  waived  or  disregarded,  is  well  settled  by  the  author- 
ities. See  West  v.  West  (1906),  38  Ind.  App.  659;  Cummins 
V.  Cummins  (1903),  30  Ind.  App.  671;  Powell  v.  Powell 
(1876),  53  Ind.  513;  Prettyman  v.  Preftyman  (1890),  125 
Ind.  149;  Brown  v.  Brown  (1894),  138  Ind.  257;  Driver  v. 
Dnver  (1899),  153  Ind.  88;  Becker  v.  Becker  (1903),  160 
Ind.  407.    But  no  express  or  formal  proof  in  support  thereof 

is  necessary   {Maxivell  v.  Maxwell   [1876],  53  Ind. 
2.    363),  so  long  as  the  qualifications  of  the  required 

number  of  witnesses  are  clearly  shown,  and  their 
testimony,  with  proper  inferences  and  presumptions  that 
arise  therefrom  with  regard  to  the  residence,  is  sufficient 
fully  to  prove  to  the  court  that  the  requirements  of  the  fore- 
going section  are  fulfilled.  The  testimony  of  the  two  wit- 
nesses called  in  this  case  sufficiently  meets  this  test,  and  we 
cannot  say  that  the  court  erred  in  considering  it  sufficient 
and  satisfactory. 
Judgment  affirmed. 


Cronin  v.  Zimmerman. 

[No.  6,323.    Filed  June  10,  1909.] 

1.  Libel. — Robbery. — The  pubUcation  of  a  false  charge  against  a 
young  woman  that  she  disguised  herself  as  a  man,  wore  a  mask, 
entered  a  student's  room,  compelled  him  at  the  point  of  a  revolver 
to  deliver  his  money,  that  she  took  it  and  disappeared,  that  she 
admitted  the  truth  of  the  account  but  called  the  transaction  a 
joke,  and  that  she  had  theretofore  offered  herself  as  a  sacrifice 
to  prevent  the  punishment  of  a  certain  Roman  Catholic  priest 
charged  with  murder,  Is  lil)elouB.    p.  119. 
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2.  LibeIa. — Definition. — Libel  is  a  inalleiouR  defamation  of  the  char- 
acter of  a  person,  expressed  by  writing,  print,  pictures,  or  the  lllte. 
pp.  120, 121, 122. 

3.  Libel. — Criminal  Law, — Damages. — A  libel  constitutes  a  crime, 
as  well  ns  a  ground  for  an  action  in  damages,    p.  121. 

4.  Libel. — Commission  of  Crime. — A  false  written  or  printed  ac- 
cusation of  crime  against  another  or  anything  that  tends  to  injure 
and  blacken  his  reputation,  constitutes  libel,    p.  121. 

Prom  Lake  Circuit  Court;  John  B.  Peterson,  Special 
Judge. 

Action  by  Bessie  Cronin  against  Arthur  P.  Zimmerman. 
Prom  a  judgment  for  defendant,  plaintiff  appeals.  Re- 
versed. 

Bessie  Cronin,  pro  se. 

Johnston  <fc  Bartholomew,  for  appellee. 

Watson,  J. — This  was  an  action  for  libel.  A  demurrer 
to  the  complaint  for  want  of  facts  was  sustained.  Appellant 
assigns  the  sustaining  of  such  demurrer  as  error. 

The  complaint,  omitting  the  formal  parts,  is  as  follows: 

"The  plaintiff,  Bessie  Cronin,  complains  of  the  defendant, 

Arthur  P.  Zimmerman,  and  states  that  said  defend- 

1.  ant,  contriving,  and  wickedly  and  maliciously  intend- 
ing, to  injure  this  plaintiff  in  her  good  name  and 
credit,  and  to  bring  her  into  public  scandal  and  disgrace 
among  her  neighbors  and  other  good  and  worthy  citizens, 
and  to  cause  it  to  be  suspected  and  believed  by  such  neigh- 
bors and  citizens  that  this  plaintiff  had  been  guilty  of  the 
offense  and  misconduct  hereinafter  mentioned  to  have  been 
charged  against  her  by  said  defendant,  and  to  vex  and 
harass  her,  did,  on  August  9,  1903,  at  the  city  of  Valparaiso, 
Porter  county,  Indiana,  falsely,  wickedly,  maliciously,  pur- 
posely and  unlawfully  compose  and  publish,  and  cause  and 
procure  to  be  published,  in  a  newspaper  called  The  Indian- 
apolis Star,  a  newspaper  published  in  Marion  coimty,  and 
circulated  in  Porter  county  and  throughout  said  State,  of 
and  concerning  this  plaintiff  a  false,  scandalous,  defama- 
tory and  libelous  matter^  as  follows : 
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'STUDENT  HELD  UP  BY  AN  ARMED  GIRL.  MISS 

BESSIE  CRONIN  OF  VALPARAISO  USES  A 

REVOLVER,  BUT  CALLS  IT  A  JOKE. 

(By  Star  Special  Service.) 

Valparaiso,  Indiana,  August  9. — Dressed  as  a  man, 
with  her  face  covered  with  a  black  mask,  Miss  Bessie 
Cronin,  a  member  of  the  class  of  Valparaiso  College, 
last  night  entered  the  room  of  one  of  the  students  of  the 
institution,  and  at  the  point  of  a  revolver  compelled  him 
to  turn  over  all  the  money  in  his  possession.  Then 
threatening  the  student  with  dire  vengeance  if  he  at- 
tempted to  follow,  the  girl  vanished.  The  affair  was 
reported  to  the  police  to-day,  and  an  investigation  re- 
vealed the  fact  that  Miss  Cronin  was  responsible.  She 
admitted  that  she  was  guilty,  but  insisted  that  the  affair 
was  a  joke.  The  authorities  have  taken  no  action  in  the 
matter  yet.  This  is  the  second  bid  made  by  Miss  Cronin 
for  notoriety.  Last  May,  at  the  time  Father  Walser, 
the  Catholic  priest  was  being  held  at  Lorain,  Ohio,  on 
charges  of  murdering  Agatha  Reichlin,  Miss  Cronin 
wrote  to  Mayor  King,  of  Lorain,  Ohio,  saying  **If  you 
continue  to  prosecute  the  Rev.  Mr.  Walser,  and  persist 
in  your  efforts  to  shed  his  innocent  and  holy  blood,  I 
beg  of  you  to  allow  me  to  come  to  Lorain  and  offer  my- 
self as  a  sacrifice/*  * 

"That  by  reason  of  said  publication  of  said  false  and  de- 
famatory matter,  this  plaintiff  has  been,  and  still  is,  greatly 
injured  in  her  name  and  credit,  and  has  been  brought  into 
public  scandal  and  disgrace  among  her  neighbors  and  citi- 
zens of  said  city,  and  other  cities  throughout  the  United 
States,  where  said  paper  is  circulated,  to  the  damage  of 
plaintiff  in  the  sum  of  $100,000." 

A  libel  has  been  defined  as  a  **  malicious  defamation  ex- 
pressed either  by  writing  or  printing,  or  by  signs,  pictures, 
eflSgies,  or  the  like,  tending  to  blacken  the  memory  of 

2.  one  who  is  dead,  or  to  impeach  the  honesty,  integrity, 
virtue,  or  reputation,  or  publish  the  natural  or  al- 
leged defects,  of  one  who  is  alive  and  thereby  expose  him 
to  public  hatred,  contempt,  ridicule,  or  obloquy;  or  to 
cause  him  to  be  shunned  or  avoided,  or  to  injure  him  in  his 
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office,  business,  or  occupation."  18  Am.  and  Eng.  Ency. 
Law  (2d  ed.),  861. 

Libel  both  at  common  law  and  under  the  statute 

3.  is  a  crime,  and  the  offender  may  be  prosecuted  civilly 
or  criminally. 

At  common  law  any  publication  is  a  libel  which  degrades 
and  injures  another  person,  or  brings  him  or  her  into  con- 
tempt, hatred  or  ridicule,  or  which  accuses  him  or 

2.  her  of  a  crime,  punishable  by  law,  or  of  an  act  odious 
and  disgraceful  in  society.  The  penal  code  of  this 
State  defines  a  libel  to  be  a  malicious  publication  by  a  per- 
son of  "any  false  charge  of  and  concerning  another,  accus- 
ing such  other  person  of  any  crime,  or  of  any  degrading  or 
infamous  act."    §2258  Bums  1908,  Acts  1905,  p.  584,  §369. 

**Any  publication  that  tends  to  degrade,  disgrace,  or  in- 
jure the  character  of  a  person,  or  bring  him  into  contempt, 
hatred,  or  ridicule,  is  as  much  a  libel  as  though  it  contained 
charges  of  infamy  or  crime."  Johnson  v.  Stebbins  (1854),  5 
Ind.  364.  See,  also,  Commonwealth  v.  Clap  (1808),  4  Mass. 
163,  3  Am.  Dec.  212;  White  v.  Nicholls  (1845),  3  How. 
(U.  S.)  266,  11  L.  Ed.  591.  Nor  is  it  necessary  that  a  crime 
be  charged  in  precise  or  technical  language  in  the  written 
or  published  communication  in  order  that  such  publication 
be  libel. 

Any  false  and  malicious  publication,  when  written  or 
printed,  which  charges  an  offense  punishable  by  indict- 
ment, or  whatever  tends  to  injure  a  person  and  black- 

4.  en  his  reputation,  or  whatever  imputes  fraud,  dishon- 
esty or  other  moral  turpitude,  or  reflects  shame,  or 

tends  to  put  him  without  the  pale  of  social  intercourse,  con- 
stitutes libel-  Johnson  v.  Stebbins,  supra;  Crocker  v. 
Hadley  (1885),  102  Ind.  416;  Prosser  v.  Callis  (1889),  117 
Ind.  105;  Patehell  v.  Jaqua  (1893),  6  Ind.  App.  70;  Ham- 
ilton  V.  Lowery  (1904),  33  Ind.  App.  184;  Kenney  v.  JZZi- 
nois  State  Journal  Co.  (1895),  64  111.  App.  39;  Schomberg 
V.  Walker  (1901),  132  Cal.  224,  64  Pac.  290. 
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It  will  be  seen  that  the  authorities,  not  only  of  this  State, 

but  of  other  states,  are  to  the  effect  that  any  publication 

which  tends  to  hold  a  person  up  to  scorn  or  ridicule  is 

2.  defamatory  and  libelous.  The  question  before  us  is, 
Do  the  words  published  concerning  this  plaintiff,  fur- 
nished by  this  defendant  for  a  newspaper  of  wide  circulation, 
have  a  tendency  to  bring  her  into  public  contempt  or  ridi- 
cule? 

It  is  averred  that  this  publication  is  false,  and  that  it 
was  wickedly  and  unlawfully  published  concerning  her, 
which  greatly  injured  her  name,  and  brought  her  into  public 
scandal  and  disgrace  among  her  neighbors. 

We  are  construing  this  publication  complained  of  as  tested 
by  demurrer,  and  in  so  doing,  measured  by  the  rules  hereto- 
fore laid  down,  we  hold  that  it  was  libelous.  There  can  be 
no  doubt  of  its  tendency  to  injure  the  reputation  of  this 
plaintiff,  bring  her  into  scandal  and  disgrace,  and  destroy 
the  confidence  of  the  public  in  her  honesty  and  integrity. 

The  judgment  is  therefore  reversed,  with  instructions  to 
the  trial  court  to  overrule  the  demurrer  to  the  complaint, 
and  proceed  herein  consistently  with  this  opinion. 

Judgment  reversed. 


Colt  v.  Lawrencebtjrg  Lumber  Company  et  al. 

[No.  GJ05.    Filed  June  10,  1900.] 

1.  Pleading. —  Complaint — Principal  and  Agent — Execution  of 
Cofitract8, — An  allegation,  in  a  complaint,  that  defendant  executed 
the  contract  sued  upon,  and  an  allegation  that  her  agent  executed 
it  on  her  behalf,  are  legally  equivalent,    p.  124. 

2.  Pleading. —  Complaint — Answer. —  Reply, —  Surplusage. — Prin- 
cipal and  Agent. — Where  a  complaint  alleged  that  defendant  exe- 
cutvjd  the  contract  sued  upon,  defendant's  answer  that  she  did  not. 
that  her  husband  executed  it,  and  that  in  so  doing  he  was  not  her 
agent,  and  the  reply  alleging  that  such  husband  was  her  agent  in 
so  doing,  though  legally  sufllcient  on  demurrer,  are  surplusage, 
all  of  the  facts  being  admissible  imder  the  general  denial,    p.  124. 
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3.  Mechanics'  Liens. — Evidence, — Husband  and  Wife, — Principal 
and  Agent. — Where  a  husband,  with  his  wife's  linowledge  and  per- 
mission, purchased  lumber  to  construct  a  greenhouse  on  her  land, 
and  she  denied  any  agency  on  the  part  of  the  husband,  but  there 
was  evidence  of  declarations  made  by  her  that  she  was  construct- 
ing it,  the  trial  court's  finding  that  her  property  was  subject  to  a 
mechanic's  lien  therefor,  will  not  be  disturbed  on  appeal,    p.  125. 

4.  Principal  and  Agent. —  Undisclosed  PrincipaL —  Li  ability, —  A 
principal  who  is  undisclosed  at  the  time  of  the  execution  of  a 
contract  is  liable  thereon  nevertheless,    p.  125. 

Prom  Dearborn  Circuit  Court;  George  E.  Downey,  Judge. 

Suit  by  the  LaviiTenceburg  Lumber  Company  against  Car- 
rie G.  Colt  and  another.  Prom  a  decree  against  said  Carrie 
6.  Colt,  she  appeals.    Affirmed, 

Oivan  c6  Givan,  for  appellant. 

Esidl  G.  Bielby,  for  appellee  Lawrenceburg  Lumber  Com- 
pany. 

RAfiB^  J. — This  action  was  brought  by  the  appellee  lumber 
company  against  the  appellant  and  the  appellee  executrix 
of  the  last  will  of  Robert  H.  Colt,  deceased,  on  an  account  for 
material  furnished  and  labor  performed  by  said  company 
for  defendants  in  the  construction  of  a  greenhouse  on  appel- 
lant's premises,  and  to  foreclose  a  mechanic's  lien  on  said 
house  and  premises.  The  appellant  filed  a  separate  answer 
in  two  paragraphs,  to  which  appellee  lumber  company  filed 
a  reply  in  two  paragraphs.  Appellant's  demurrer  to  the 
second  paragraph  of  appellee  lumber  company 's  reply  to  the 
second  paragraph  of  her  separate  answer  was  overruled,  and 
exception  reserved,  and  the  cause  submitted  to  the  court  for 
trial.  There  was  a  finding  in  favor  of  appellee  company. 
Appellant's  motion  for  a  new  trial  was  overruled  and  judg- 
ment was  rendered  on  the  finding  against  appellant  for  the 
amount  of  the  claim  sued  on,  and  a  foreclosure  of  the  me- 
chanic's lien  on  the  house  and  premises.  The  errors  relied 
on  for  a  revereal  are  the  overruling  of  appellant's  demurrer 
to  the  second  paragraph  of  appellee  lumber  company 's  reply 
to  the  second  paragraph  of  her  answer,  and  her  motion  for 
a  new  trial. 
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The  eoniplaint  averred  that  the  appellee  lumber  company 
sold,  furnished  and  delivered  to  appellant,  at  her  request  and 
instance,  certain  materials,  and  performed  certain  labor; 
that  the  same  were  used  in  the  construction  of  a  greenhouse 
on  the  lands  of  appellant,  and  that  appellee  company  gave 
due  notice  of  its  intention  to  hold  a  lien  on  the  premises. 

The  first  paragraph  of  appellant's  separate  answer  was  a 
general  denial.  The  second  averred  that  appellant  was  the 
wife  of  Robert  H.  Colt ;  that  appellee  lumber  company  sold 
the  material  and  did  the  work  under  contract  with  her  hus- 
band for  the  same,  and  that  she  in  noway  authorized  her 
husband  to  purchase  the  material  or  do  the  work.  The  sec- 
ond paragraph  of  reply  to  this  paragraph  of  answer  averred 
that  appellant 's  husband  was  her  general  agent,  and  that  by 
her  direction,  and  with  her  knowledge  and  consent,  he  built 
the  greenhouse  in  question  on  her  lands.  It  is  claimed  by  the 
appellant  that  this  paragraph  of  reply  is  a  departure  from 
the  theory  of  the  complaint;  that  the  complaint  proceeds 
upon  the  theory  that  the  contract  for  the  material  was  made 
with  the  appellant  personally,  while  the  reply  is  upon  the 
theory  that  the  contract  was  made  with  the  husband  as  agent 
of  appellant. 

There  is  no  difference  in  law  between  a  charge  that  a 
contract  was  made  directly  with  a  party,  and  a  charge 

1.  that  it  is  made  with  his  agent.    What  is  done  by  one's 
agent,  duly  authorized,  is  done  by  him. 

Both  the  second  paragraph  of  appellant's  answer  and  the 

second  paragraph  of  the  reply  thereto  were  surplusage.    All 

the  facte  could  as  well  have  been  proved  under  the 

2.  general  denial  to  the  complaint.    But  no  error  inter- 
vened in  overruling  the  demurrer  to  the  reply.    While 

unnecessary,  it  stated  facts  sufficient  to  constitute  a  good 
reply  to  appellant's  answer. 

It  is  earnestly  insisted  by  appellant  that  the  evidence 
fails  to  support  the  finding.    The  evidence  shows  that  the 
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material  in  question  was  sold  by  the  lumber  company 

3.  to  appellant's  husband,  and  that  it  was  charged  to  him 
on  the  books  of  said  company.     It  does  not  appear 

that  the  material  was  sold  on  the  credit  either  of  appellant 
or  her  property,  nor  is  it  contended  that  any  representa- 
tion was  made,  either  by  the  appellant  or  her  husband,  that 
the  husband  was  acting  for  the  wife  in  the  purchase  of  the 
material.  The  case  turns  upon  the  question  whether  the 
husband  was  in  fact  transacting  the  business  of  erect- 

4.  ing  the  greenhouse,  for  which  the  material  was  fur- 
nished, as  the  agent  of  his  wife.    If  he  was,  then  the 

appellant  was  personally  liable,  and  her  property  was  subject 
to  the  lien,  whether  appellee  lumber  company  knew  of  the 
agency  at  the  time  the  transaction  took  place,  and  relied  upon 
it  in  making  the  sale  or  not.  If  he  was  not  such  agent,  then 
clearly  neither  the  appellant  nor  her  property  would  be 
chargeable  with  said  appellee's  claim  for  the  material  sold 
to  the  husband. 

The  appellant  testified  that  the  building  of  the  greenhouse 
was  the  separate  enterprise  of  her  husband;    that  while 

she  consented  to  his  building  the  same  on  her  ground, 
3.     she  refused  to  be  at  any  expense  connected  with  it. 

Evidence  was  introduced  of  declarations  made  by  the 
appellant  that  tended  to  contradict  her  statement  with  ref- 
erence to  the  authority  she  gave  to  her  husband  to  construct 
the  greenhouse,  one  witness  testifying  that  Mrs.  Colt  had  said 
that  Mr.  Colt  had  estimated  that  the  greenhouse  would  cost 
them  $700  or  $800,  and  that  she  had  agreed  to  spend  that 
much  money,  if  it  did  not  cost  more  than  that ;  that  she  did 
not  see  it  until  it  was  nearly  completed,  or  well  under  way ; 
that  when  driving  to  Elizabethtown  with  another  lady,  one 
day,  she  saw  it,  and  she  said  she  thought  it  looked  rather 
large  for  that  amount  of  money.  There  was  other  evidence 
introduced  from  which  the  court  might  well  have  found  that 
the  appellant's  husband  was  her  agent  in  the  transaction  of 
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all  the  business  connected  with  the  improvement  of  her  prop- 
erty. We  cannot  disturb  the  finding  of  the  court  under  the 
evidence.  Jones  v.  Pothast  (1880),  72  Ind.  158;  Thompson 
V.  Shcpard  (1882),  85  Ind.  352;  Cannon  v.  Helfrick  (1884), 
99  Ind.  164;  Lengelsen  v.  McGregor  (1904),  162  Ind.  258; 
Williamson  v.  Shank  (1908)  41  Ind.  App.  513. 
The  judgment  of  the  court  below  is  affirmed. 


Southern  Railway  Company  bt  al.  v.  McNeeley. 

[No.  6,622.    FUed  June  10,  1909.] 

1.  Pleading. —  Complaint, —  Railroads. —  Wilful  Injury, —  A  com- 
plaint aUegiDg  tbut  defendant  railroad  company  and  certain  of  its 
servants  "wilfully"  did  certain  acts  causing  injuries  to  the  plain- 
tiff, without  alleging  that  defendants  "intended  wilfully  and  pur- 
posely to  inflict  the  injury  complained  of,"  is  bad  on  demurrer, 
amounting  merely  to  a  charge  of  ordinary  negligence,  pp.  127, 
138, 130. 

2.  Tbial. — Procedure, — Pleading. — Foreign'  Decisions  and  Laws. — 
ETtratenitorial  Effect. — The  statutes  and  decisions  of  a  foreign 
state  relative  to  pleading,  proof,  and  other  matters  of  procedure 
have  no  extraterritorial  effect,  the  laws  and  decisions  of  the  state 
in  which  the  trial  is  held  governing  in  such  matters,    p.  135. 

Prom  Superior  Court  of  Vanderburgh  County ;  Alexander 
Oilchristf  Judge. 

Action  by  E.  Bert  McNeeley  against  the  Southern  Bail- 
way  Company  and  others.  Prom  a  judgment  for  plaintiff, 
defendants  appeal.    Reversed. 

Alexander  P.  Humphrey,  Edward  P.  Humphrey,  John  D. 
Welman,  C.  A.  DeBruler  and  G.  R.  DeBrulery  for  appellants. 

Thomas  W.  Lindsey,  W.  M,  Wheeler  and  R.  E.  Roberts,  for 
appellee. 

RoBY,  P.  J. — Action  by  appellee  against  the  Southern  Rail- 
way Company  and  others  for  damages  sustained  by  him  in 
llio  collision  of  two  passenger-trains,  upon  one  of  whicii  he 
>vas  riding. 
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The  complaint  is  in  two  paragraphs,  demurrers  to  each 
of  which  were  overruled.  The  cause  was  tried  by  a  jury.  At 
the  conclusion  of  the  evidence  the  judge  gave  a  peremptory 
instruction  to  find  for  the  defendants  upon  the  first  para- 
graph of  complaint,  and  the  correctness  of  such  action  is 
challenged  by  a  cross-assignment  of  error.  The  court  also 
instructed  the  jury  to  return  a  verdict  upon  the  second 
paragraph  of  the  complaint  in  favor  of  the  defendant  Evans, 
and  submitted  the  case  to  them  as  to  the  Southern  Railway 
Company,  William  H.  Beatty  and  James  Buchanan,  against 
whom  a  verdict  of  $2,000  was  returned  and  judgment  was 
rendered  thereon. 

The  first  question  for  decision  is  whether  the  court  erred 

in  overruling  the  separate  demurrers  of  said  defendants  to 

the  second  paragraph  of  complaint.    This  pleading  is 

1.  so  long,  and  the  facts  stated  are  so  involved  and  con- 
nected, that  a  summary  thereof  must  necessarily  con- 
tain many  omissions. 

It  is  alleged  that  the  appellant  railway  company,  on  De- 
cember 25,  1904,  owned  and  operated  a  single-track  railroad, 
over  which  it  ran  two  certain  passenger-trains,  known  as 
No.  1  and  No.  2;  that  No.  1  left  St.  Louis  at  10:10  o'clock 
p.m.  of  said  day,  and  No.  2  left  Louisville  at  10:15  o'clock 
p.m.  of  said  day;  that  the  regular  meeting  place  of  said 
trains  was  at  Belmont,  Illinois,  a  point  intermediate  between 
the  cities  named;  that  No.  1  had  the  right  of  way,  and  it 
was  the  duty  of  No.  2  to  take  the  siding  when  they  met ;  that 
the  defendant  Evans  was  in  the  service  of  said  railway 
company  as  its  train  dispatcher,  controlling  and  directing 
the  movement  of  said  trains ;  that  the  defendants  Beatty  and 
Buchanan  were  respectively  engineer  and  conductor  in 
charge  of  train  No.  1 ;  that  Brown 's  Crossing  was  a  station 
on  said  line  in  charge  of  a  telegraph  operator,  and  at  that 
point  there  was  a  semaphore  operated  by  him ;  that  the  ap- 
pellee was  a  passenger  on  No.  2,  but  had,  at  the  time  of  the 
collision  hereafter  referred  to,  left  the  place  in  the  coach  pro- 
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vided  for  passengers,  and  was,  with  the  consent  of  the  engi- 
neer and  conductor,  riding  upon  the  locomotive  engine  which 
drew  said  train.  The  diflPerent  duties  of  the  employes  named, 
their  full  knowledge  of  the  facts,  and  other  averments  of  a 
general  nature,  are  scattered  throughout  the  pleading.  It  is 
alleged  that  said  train  dispatcher  changed  the  meeting  place 
of  said  trains,  and  directed  both  trains  to  run  thirty  minutes 
late  between  Brown's  Crossing  and  Princeton,  Indiana;  that 
No.  2,  as  he  knew,  was  more  than  thirty  minutes  late  at  that 
time ;  that  it  was  his  duty  to  deliver  the  meeting  order  first 
to  the  train  having  the  right  of  way,  but  that  he  delivered 
said  order  to  train  No.  2,  and  did  not  notify  those  in  charge 
of  train  No.  1  thereof,  by  reason  of  which  the  two  trains,  one 
running  at  forty  and  one  at  sixty  miles  an  hour,  met  in  a 
head-on  collision  in  which  plaintiflP  suffered  the  injuries 
complained  of ;  that  the  act  of  the  train  dispatcher  in  caus- 
ing said  trains  to  meet  was  wilfully  and  purposely  done; 
that  the  telegraph  operator  at  Brown's  Crossing  knew  that 
No.  2  was  running  past  the  scheduled  place  of  meeting  be- 
fore No.  1  reached  his  said  station ;  that  it  was  his  duty  to 
notify  the  persons  in  charge  of  No.  1  of  such  fact,  and  to 
hold  said  train  at  said  station,  but  that  he  set  the  semaphore 
to  show  a  clear  track,  and  told  the  conductor  of  the  train 
that  everything  was  all  right  for  said  train  to  proceed ;  that 
it  was  the  duty  of  said  operator  to  report  to  Mt.  Carmel, 
Illinois,  the  passage  of  train  No.  1,  but  that  he  wilfully  and 
purposely  violated  the  rule  requiring  him  to  make  such  re- 
port; that  he  wilfully  and  purposely  signaled  said  train,  and 
gave  the  information  to  the  conductor  aforesaid;  that  it 
was  the  duty,  under  the  rules  of  the  company,  of  said  Beatty 
and  Buchanan,  in  charge  of  train  No.  1,  to  wait  three  min- 
utes at  Belmont,  the  original  meeting  place,  and  three  min- 
utes at  Maud  Station,  a  station  seven  and  two-tenths  miles 
distant  from  Brown's  Crossing,  but  that  they  wilfully  and 
purposely  ignored  said  rule,  and  the  collision  took  place  one- 
half  mile  east  of  Maud  Station.      This  paragraph  of  com- 
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plaint  covers  sixteen  printed  pages  of  appellant's  brief,  and 
the  synopsis  herein  made  is,  as  before  stated,  necessarily  in- 
complete. 

A  wilful  injury  involves  a  deliberate  purpose  not  to  dis- 
charge some  duty  necessary  to  the  safety  of  a  person  or 
property  of  another,  which  duty  the  person  owing  it  has 
assumed  by  contract,  or  which  is  imposed  upon  him  by  op- 
eration of  law.  1  Thompson,  Negligence  (2d  ed.),  §20;  Terre 
Haute,  etc.,  B.  Co.  v.  Graham  (1884),  95  Ind.  286,  48  Am. 
Rep.  719.  It  is  differentiated  from  negligence,  by  the  fact 
that  the  latter  arises  from  inattention  or  thoughtlessness, 
while  the  former  cannot  exist  without  purpose  or  design. 
Pittsburgh,  etc.,  R.  Co.  v.  Ferrell  (1907),  39  Ind.  App.  515, 
and  authorities  cited  on  page  534. 

The  complaint,  to  be  suflScient,  must  charge  that  the  injuri- 
ous act  was  purposely  and  intentionally  committed.  As  a 
matter  of  principle  this  should  be  sufficient ;  but  it  was  first 
stated  in  Gregory  v.  Cleveland,  etc.,  E.  Co.  (1887%  112  Ind. 
385,  that  it  is  **  necessary  to  charge  in  a  complaint  which 
seeks  redress  for  a  wilful  injury,  that  the  injurious  act  was 
purposely  and  intentionally  committed  with  the  intent  wil- 
fully and  purposely  to  inflict  the  injury  complained  of." 
The  cases  have  quite  uniformly  adopted  the  rule  before 
stated,  and  as  a  matter  of  pleading  it  may  be  regarded  as 
** established  law''  that  the  complaint  should  contain  such 
averment.  Pittsburgh,  etc.,  R.  Co.  v.  Ferrell,  supra,  and 
cases  cited  on  page  529.  Whatever  confusion  has  arisen  with 
regard  to  the  subject  is  attributable  to  a  failure  to  differen- 
tiate between  the  formal  averment  necessary  to  a  charge  of 
wilful  injury,  and  the  facts  by  which  such  averment  may 
be  supported. 

It  is  important  to  understand  what  is  meant  in  the  use  of 
the  words  ** wilful,"  or  ** wilfully,"  as  used  in  the  complaint. 
It  is  **the  quality  of  being  wilful;  obstinacy;  stubborn- 
ness; perverseness ;  voluntariness."  Dull  y.  Cleveland,  etc., 
Vou  44^9 
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i?.  Co.  (1899),  21  Ind.  App.  571.  It  was  said  in  In  re  Young 
&  Harston's  Contract  (1885),  31  Ch.  Div.  168,  that  wilful 
**is  a  word  of  familiar  use  in  every  branch  of  law,  and  al- 
thouf?h  in  some  branches  of  the  law  it  may  have  a  special 
meaning,  it  generally,  as  used  in  courts  of  law,  implies  noth- 
ing blamable,  but  merely  that  the  person  of  whose  action  or 
default  the  expression  is  used,  is  a  free  agent,  and  that  what 
has  been  done  arises  from  the  spontaneous  action  of  his  will. 
It  amounts  to  nothing  more  than  this,  that  he  knows  what  he 
IS  doing,  and  intends  to  do  what  he  is  doing,  and  is  a  free 
agent."  We  quote  the  following  from  Fuller  v.  Chicago, 
etc.,  R,  Co.  (1871),  31  Iowa  187:  *'It  is  said  by  defendant's 
counsel  that  the  word  'wilfully'  implies  the  idea  of  malice 
of  a  mild  kind,  an  evil  intent  without  excuse.  Such  may  be 
its  meaning  in  indictments  and  criminal  statutes.  But  it  is 
not  to  be  so  understood  here.  The  word  means  'obstinately, 
stubbornly ;  with  design ;  with  a  set  purpose,  *  and  this  def- 
inition must  be  applied  to  it  where  it  occurs  in  the  statute 
under  consideration."  Pittsburgh,  etc.,  B.  Co.  v.  FerreU, 
supra,  pages  525,  526;  Bishop,  Crim.  Law  (3d  ed.),  420. 

Proof  that  a  wrong  act  was  purposely  done  charges  the 
doer  with  the  intention  to  produce  the  natural  consequences 
of  such  act.  This  doctrine  is  most  frequently  invoked  in 
criminal  law. 

**  Every  act  producing  an  unintended  result  must,  when 
evil,  be  measured  either  by  the  intent  or  the  result.  The 
common-law  rule  measures  it  substantially  by  the  latter,  hold- 
ing the  person  guilty  of  the  thing  done  where  there  is  any 
kind  of  legal  wrong  in  the  intent,  the  same  as  though  spe- 
cifically intended."    Bishop,  Crim.  Law  (3d  ed.),  411. 

"The  evil  of  the  intent  and  the  evil  of  the  act  added  to- 
gether constitute  the  evil  punished  as  crime.  The  only  pe- 
culiarity of  the  doctrine  is  in  its  teaching  that  the  intent 
and  act  which  constitute  the  sum  need  not  be  the  natural  or 
usual  accompaniment  of  each  other  provided  they  did  not 
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in  fact  accompany  each  other  in  the  particular  case." 
Bishop,  Crim.  Law  (3d  ed.),  414. 

The  supreme  court  of  Massachusetts,  applying  this  doc- 
trine in  a  civil  suit  for  personal  injury  averred  to  have  been 
wilfully  caused,  said  in  Aiken  v.  Holyoke  St.  B.  Co.  (1903), 
184  Mass.  269,  68  N.  B.  238:  '*The  law  is  regardful  of  hu- 
man life  and  personal  safety,  and  if  one  is  grossly  and 
wantonly  reckless  in  exposing  others  to  danger,  it  holds  him 
to  have  intended  the  natural  consequences  of  his  act,  and 
treats  him  as  guilty  of  a  wilful  and  intentional  wrong.  It  is 
no  defense  to  a  charge  of  manslaughter  for  the  defendant  to 
show  that,  while  grossly  reckless,  he  did  not  actually  intend 
to  cause  the  death  of  his  victim.  In  these  cases  of  personal 
injury  there  is  a  constructive  intention  as  to  the  conse- 
quences, which,  entering  into  the  wilful,  intentional  act,  the 
law  imputes  to  the  ofiPender,  and  in  this  way  a  charge  which 
otherwise  would  be  mere  negligence,  becomes,  by  reason  of  a 
reckless  disregard  of  probable  consequences,  a  wilful  wrong. 
That  this  constructive  intention  to  do  an  injury,  in  such 
cases  will  be  imputed  in  the  absence  of  an  actual  intent  to 
harm  a  particular  person,  is  recognized  as  an  elementary 
principle  in  criminal  law.  It  is  also  recognized  in  civil  ac- 
tions for  recklessly  and  wantonly  injurying  others  by  care- 
lessness." 

In  Palmer  v.  Chicago,  etc.,  R.  Co.  (1887),  112  Ind.  250, 
255-257,  it  is  said:  **The  authorities,  from  the  earliest 
years  of  the  common  law,  recognize  the  rule  that  there  may 
be  a  wilful  wrong  without  a  direct  design  to  do  harm.  This 
principle  has  been  applied  to  furious  driving,  to  collisions 
between  vessels,  to  the  taking  of  unruly  animals  into  crowds, 
to  carelessly  laying  out  poison  for  rats,  to  want  of  caution 
toward  drunken  persons  and  to  the  (*arolosa  cast  in  ji:  of  logs 
and  the  like  upon  highways.  1  Hale,  Picas  of  the  Crown 
(1st  Am.  ed.),  475,  and  authorities  n.  4;  4  Blackst one's 
Comm.,  182.     Doctor  Wharton  gives  full  recognition  to  this 
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principle  and  shows  its  application  to  railroads.  Wharton, 
Homicide,  §§80,  87,  94,  155.  Mr.  Bishop  very  fully  and 
ably  discusses  the  question  and  cites  many  authorities.  In 
the  course  of  his  discussion  he  says:  'There  is  little  distinc- 
tion, except  in  degree,  between  a  positive  will  to  do  wrong 
and  an  indifference  whether  wrong  is  done  or  not.  There- 
fore carelessness  is  criminal;  and,  within  limits,  supplies 
the  place  of  the  direct  criminal  intent.'  1  Bishop,  Grim. 
Law  [7th  ed.],  §313.  In  another  place  this  author  says: 
*If  a  man  neglects  obvious  means  to  learn  what  will  be  the 
probable  consequences  of  his  act,  and  so  proceeds  rashly, 
the  doctrine  of  carelessness  already  discussed  applies  to  the 
case,  and  he  is  not  excused.*  1  Bishop,  Grim.  Law  [7th 
ed.l,  §324.  These  authorities  declare  and  illustrate  a  funda- 
mental principle  of  the  criminal  law,  long  established,  and 
long  maintained  without  dissent,  and  we  cannot  affirm  that 
where  the  question  is  one  of  mere  civil  liability  a  more  leni- 
ent rule  prevails  in  favor  of  the  wrongdoer.  Nor  do  the 
decided  cases  justify  the  conclusion  that  a  more  favorable 
rule  prevails  in  civil  cases.  Judge  Gooley  thus  states  the 
general  rule:  *  Where  the  conduct  of  the  defendant  is  wan- 
ton and  wilful,  or  where  it  indicates  that  degree  of  indiffer- 
ence to  the  rights  of  others  which  may  justly  be  character- 
ized as  recklessness,  the  doctrine  of  contributory  negligence 
has  no  place  whatever,  and  the  defendant  is  responsible  for 
the  injury  he  inflicts  irrespective  of  the  fault  which  placed 
the  plaintiff  in  the  way  of  such  injury.  The  fact  that  one 
has  carelessly  put  himself  in  a  place  of  danger  is  never  an 
excuse  for  another's  purposely  or  recklessly  injuring  him. 
Even  the  criminal  is  not  out  of  the  protection  of  the  law.' 
Gooley,  Torts  [2d  ed.],  •674.  Mr.  Beach  says:  'It  is  a 
general  rule  that  when  the  defendant's  negligence  is  wilful, 
contributory  negligence  is  not  a  defense,  and,  accordingly,  it 
is  held  that  a  mere  technical  trespass  is  not  such  an  offense 
as  to  deprive  the  trespasser  of  his  right  to  recover  damages 
for  an  injury  which  he  suffers  through  the  wilful  negligence 
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of  another.'  Beach,  Contrib.  Neg.,  53."  See  Pittsburgh, 
etc.,  R,  Co,  V.  Ferrell,  supra.  There  can  be  no  case  con- 
ceived where  the  defendant  is  guilty  of  murder  or  man- 
slaughter that  he  would  not  also  be  civilly  liable.  It  is  not, 
however,  necessary  that  one  commit  a  crime  in  order  to  be- 
come liable  for  wilfulness.  The  act  or  omission  out  of  which 
such  liability  arises  need  only  be  qwisi  criminal.  A  quasi 
crime  is  an  offense  not  constituting  a  crime  or  misdemeanor 
at  law,  but  which  is  in  the  nature  of  a  crime. 

**A  class  of  offenses  against  the  public  which  have  not 
been  declared  crimes,  but  wrongs  against  the  general  or  local 
public  which  it  is  proper  should  be  repressed  or  punished 
by  forfeitures  and  penalties."  Bouvier's  Law  Diet.,  title, 
Quasi  Crimes.  It  therefore  may  be  sufficient  to  justify  an 
inference  and  finding  of  an  intention  to  cause  the  injury 
that  followed  a  wrongful  act,  when  it  is  found  that  such 
act  was  purposely  done ;  and  to  support  a  charge  that  such 
act  was  purposely  and  wilfully  done  it  is  not  necessary  to 
show  in  a  civil  action,  such  as  the  one  at  bar,  that  the  act 
or  omission  was  done  or  omitted  with  premeditation  or 
malice. 

In  the  early  case  of  LaFayette,  etc.,  R.  Co.  v.  Adams 
(1866),  26  Ind.  76,  78,  79,  it  was  said  by  Judge  Prazer  that 
"it  is  well  settled  that  where  the  negligence  of  the  defendant 
is  so  gross  as  to  imply  a  disregard  of  consequences,  or  a  will- 
ingness to  inflict  the  injury,  the  plaintiff  may  recover  though 
he  be  a  trespasser,  or  did  not  use  ordinary  care  to  avoid  the 
injury.  Recklessness  in  the  management  of  the  train  is 
such  gross  negligence  as  is  utterly  regardless  of  conse- 
quences." Pittsburgh,  etc.,  R,  Co.  v.  Ferrell,  supra.  The 
doctrine  thus  clearly  expressed  has  never  been  doubted  nor 
denied.  Judge  Mitchell  later  said,  in  Louisville,  etc,  R.  Co, 
v.  Bryan  (1886),  107  Ind.  51,  53:  '*To  constitute  a  wilful 
injury,  the  act  which  produced  it  must  have  been  inten- 
tional, or  must  have  been  done  under  such  circumstances 
as  evinced,  a  reckless  disregard  for  the  safety  of  others,  and 
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a  willingneBs  to  inflict  the  injury  complained  of."  The 
same  substantial  declaration  is  contained  in  the  following 
cases:  Belt  R.,  etc,  Co.  v.  Mann  (1886),  107  Ind.  89,  93; 
Pennsylvania  Co.  v.  Sinclair  (1878),  62  Ind.  301,  306,  30 
Am.  Rep.  185;  Palmer  v.  Chicago,  etc.,  R.  Co.  (1887),  112 
Ind.  250;  Louisville,  etc.,  R.  Co.  v.  Ader  (1887),  110  Ind. 
376,  380;  Parker  v.  Pemisylvania  Co.  (1893),  134  Ind.  673, 
23  L.  R.  A.  552;  Conner  v.  Citizens  St.  R.  Co.  (1896),  146 
Ind.  430,  435;  Cleveland,  etc.,  R.  Co.  v.  MiUer  (1898),  149 
Ind.  490;  Cincinnati,  etc.,  R.  Co.  v.  Cooper  (1889),  120  Ind. 
469,  474.  6  L.  R.  A.  241,  16  Am.  St.  334 ;  Brannen  v.  Ko- 
homo,  etc.,  Oravcl  Road  Co.  (1888),  115  Ind.  115,  7  Am,  St. 
411;  Gregory  v.  Cleveland,  etc.,  R.  Co.  (1887),  112  Ind. 
385,  387;  Indianapolis  St.  R.  Co.  v.  Taylor  (1902),  158  Ind. 
274;  Brooks  v.  Pittsburgh,  etc.,  R.  Co.  (1902),  158  Ind.  62; 
Union  Traction  Co.  v.  Lowe  (1903),  31  Ind.  App.  336;  Over- 
ton V.  Indiana,  etc.,  R.  Co.  (1891),  1  Ind.  App.  436  ;5arr 
V.  Chicago,  etc.,  R.  Co.  (1894),  10  Ind.  App.  433,  436;  Dull 
V.  Cleveland,  etc.,  R.  Co.  (1899),  21  Ind.  App.  571;  Pitts- 
burgh, etc.,  R.  Co.  V.  Judd  (1894),  10  Ind.  App.  213,  222; 
Louisville,  etc.,  R.  Co.  v.  Cronbach  (1895),  12  Ind.  App. 
666,  673;  MiUer  v.  Miller  (1897),  17  Ind.  App.  605;  Han- 
cock V.  Lake  Erie,  etc.,  R.  Co.  (1898),  21  Ind.  App.  10;  In- 
dianapolis, etc.,  R.  Co.  V.  Petty  (1868),  30  Ind.  261;  Carter 
V.  Louisville,  etc.,  R.  Co.  (1884),  98  Ind.  552,  556. 

One  charge  contained  in  the  complaint  is,  in  substance, 
that  appellant  railway  company's  train  dispatcher  ordered 
two  of  its  trains,  one  running  at  sixty  miles  an  hour  and 
the  other  at  forty  miles  an  hour,  to  pass  over  the  same  track 
in  opposite  directions  at  the  same  time.  Such  an  order 
might  have  been  negligently  given  and  it  might  have  been 
wilfully  given.  The  pleader  avers  that  it  was  wilful.  Tho 
demurrer  admits  the  averment  to  be  true.  It  is  also  alleged 
that  a  station  agent,  who  knew  the  facts,  and  whose  duty  it 
was  to  notify  thoso  in  charge  of  train  No.  1,  ^vllfully  withheld 
information  tliereof  from  them,  and  signalled  them  forward 
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to  collision.  It  is  alleged  that  the  enj^ineer  and  eonduetor 
disregarded  established  rules,  by  an  observance  of  which 
the  collision  might  have  been  averted.  It  is  also  alleged 
that  they  acted  wilfully  and  intentionally  therein.  All  of 
these  facts  are  admitted  by  the  demurrer.  The  averments 
of  the  pleading  show  that  the  acts  complained  of  were  done 
and  omitted  by  the  train  dispatcher  while  within  the  line 
of  his  emplo3nnent,  bringing  the  case  within  the  proposition 
that  "a  corporation  is  responsible  for  the  acts  of  an  agent 
performed  while  engaged  in  the  discharge  of  duties  within 
the  general  scope  of  his  agency,  although  the  particular  act 
was  wilful  and  was  not  directly  authorized."  Pennsylvania 
Co.  V.  Weddle  (1885),  100  Ind.  138,  140. 

The  pleading  does  not  contain  an  averment  to  the  effect 
that  the  defendant  **  intended  wilfully  and  purposely  to  in- 
flict the  injury  complained  of."  In  lieu  thereof  it  is  set  up 
that  the  accident  occurred  in  the  state  of  Illinois,  and 
2.  that  by  the  law  of  that  state,  as  declared  by  the  de- 
cisions of  its  courts,  such  averment  is  not  necessary, 
the  evident  idea  being  that  the  Illinois  decisions  govern. 
In  this  the  plaintiff  is  mistaken.  Smith  v.  Wahash  B.  Co. 
(1895),  141  Ind.  92.  This  conclusion  results  in  the  reversal 
of  the  cause.  The  statute  contains  a  provision  as  follows: 
"But  the  court  shall  not  reverse  the  proceedings  any  further 
than  to  include  the  first  error."  §703  Burns  1908,  §661 
R.  S.  1881.  This  implies  a  duty  to  reverse  on  the  first 
error.  The  plaintiff  went  to  trial  upon  a  complaint  in  two 
paragraphs.  The  first  paragraph  is  admittedly  good,  but 
at  the  conclusion  of  the  evidence  the  court  directed  a  ver- 
dict for  the  defendant.  Had  a  demurrer  been  sustained  to 
this  paragraph  and  cross-errors  assigned,  it  would  be  neces- 
sary to  consider  the  sufficiency  of  the  pleading,  but  it  is 
not  necessary  to  take  up  the  sufficiency  of  the  evidence  at 
this  time,  a  reversal  being  already  determined.  If  the  ap- 
I)ellee  chooses  to  amend  the  second  paragraph  and  the  cause 
is  retried,  he  will  be  entitled  to  the  benefit  of  whatever  evi- 
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dence  he  may  produce  tending  to  sustain  the  allegations  of 
the  first  paragraph,  and  upon  that  evidence  a  final  judgment 
will  be  rendered.  To  discuss  the  lep^al  propositions,  which  it 
is  claimed  arose  upon  the  evidence  adduced  at  the  last  trial, 
is  useless,  since  the  conclusions  reached  do  not  become  the 
law  of  the  case,  except  when  the  evidence  on  the  second 
trial  is  substantially  identical.  Oipe  v.  Pittsburgh,  etc.,  R. 
Co.  (1908),  41  Ind.  App.  156;  Buehner  Chair  Co.  v.  FeuU 
ver  (1905),  164  Ind.  368;  Midland  Steel  Co.  v.  Citizens 
Nat.  Bank  (1904),  34  Ind.  App.  107;  Thuis  v.  City  of  Vin- 
cen7ies  (1905),  35  Ind.  App.  350. 

These  questions  of  law  are  close  and  difficult.  Whether 
one  who  holds  a  ticket  between  two  points  and  takes  passage 
upon  a  passenger-train  ceases  to  be  a  passenger  by  reason  of 
being  upon  the  engine ;  whether  he  is  guilty  of  contributor}' 
negligence  as  a  matter  of  law;  whether  the  question  is  for 
the  jury  upon  the  facts;  whether  he  is  wholly  exonerated 
by  the  conditions — are  propositions  upon  which  no  opinion 
is  ^expressed.  Loose  expression  creates  only  confusion,  and 
is  to  the  detriment  of  all  the  parties  and  the  public ;  there- 
fore the  sole  question  decided  is  that  the  second  paragraph 
of  complaint  was  subject  to  demurrer,  for  the  reasons 
stated. 

Hadley,  C.  J.,  and  Watson,  J.,  concur. 

CoMSTOCK,  J. — Appellee  brought  this  action  against  the 
appellants  to  recover  damages  alleged  to  have  been  sustained 
by  the  collision  of  two  passenger-trains,  upon  one  of  which 
appellee  was  riding. 

The  complaint  is  in  two  paragraphs.  The  first  alleged 
that  the  plaintiff  was  a  passenger  for  hire,  and  that  the  de- 
fendants negligently  ran  said  passenger-trains  together. 
The  second  alleged  that  the  plaintiff  was  riding  in  the  cab  of 
the  locomotive  engine  with  the  knowledge  of  the  engineer 
and  conductor,  and  attempted  to  allege  that  the  defendants 
wilfully  and  purposely  injured  the  plaintiff  by  running  said 
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passenger-trains  together.  The  averments  in  each  para- 
graph are  substantially  the  same,  except  that  in  the  first 
paragraph  the  acts  and  omissions  are  charged  as  negligent, 
while  in  the  second  they  are  meant  to  be  charged  as  wilful. 

The  facts  as  shown  by  the  pleadings  and  the  evidence  are 
as  follows:  Defendant  railroad  company  was  the  owner 
and  operator  of  a  single-track  railroad  from  Louisville, 
Kentuck>%  to  St.  Louis,  Missouri.  Said  road  passed  through 
the  cities  of  Princeton,  Indiana,  and  Mt.  Carmel,  Maud 
Station,  Behnont,  Brown's  Crossing  and  Fairfield,  Illinois. 
Said  defendant  maintained  telegraph  offices  at  each  of  said 
points,  and  with  the  exception  of  Belmont  and  Maud 
Station,  which  were  day  offices,  said  telegraph  offices  were 
kept  open  day  and  night.  As  a  part  of  its  transportation 
system  it  operated  between  the  aforesaid  termini,  at  and 
prior  to  the  time  of  the  injiu-y,  two  daily  passenger-trains-r- 
No.  1,  an  east-bound  train,  and  No.  2,  a  west-bound  train. 
Belmont,  Illinois,  was  the  regular  meeting  place  for  said 
trains  as  fixed  by  defendant's  time-tables,  and  they  were 
due  to  meet  at  said  point  at  2:42  o'clock  a.  m.  It  was  the 
duty  of  the  telegraph  operators  to  deliver  to  the  conductor 
and  engineer  of  trains,  orders  issued  by  the  train  dispatcher, 
and  it  was  the  duty  of  such  operators  to  indicate  by  sema- 
phore signals  whether  they  had  any  orders  for  an  incom- 
ing train.  At  the  time  the  plaintiff  received  his  injuries, 
the  defendant  Evans  was  in  the  employ  of  the  defendant 
railway  company  as  train  dispatcher  at  Princeton,  Indiana, 
and  had  charge  and  control  of  the  movement  and  operation 
of  all  trains  on  said  company's  line  between  Princeton,  In- 
diana, and  St.  Louis,  Missouri.  On  the  morning  in  question 
the  defendant  Evans  discovered  that  said  trains  were  behind 
time,  and  issued  an  order — No.  5 — to  both  of  said  trains  to 
run  thirty  minutes  late,  which  order  was  delivered  to 
them.  Afterwards  he  issued  a  second  order — No.  6 — which 
was  transmitted  to  the  operator  of  the  defendant  company  at 
Brown's  Crossing,  Illinois,  for  the  defendants  Beatty  and 
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Buchanan,  conductor  and  engineer  in  charge  of  train  No. 
1,  and  to  the  operator  at  Princeton,  Indiana,  for  the  train 
crew  in  charge  of  train  No.  2,  directing  said  trains  to  meet 
and  pass  at  Maud  Station,  Illinois.  Order  No.  6  was  de- 
livered to  the  crew  in  charge  of  train  No.  2,  but  the  operator 
at  Brown's  Crossing  did  not  deliver  said  order  to  Beatty 
and  Buchanan,  in  charge  of  train  No.  1,  a  superior  train  of 
the  same  class,  and  who,  without  any  knowledge  of  the 
change  of  meeting  place  proceeded  under  order  No.  5,  until 
at  a  point  a  short  distance  east  of  Maud  Station  the  two 
trains  collided,  causing  the  injuries  complained  of. 

A  trial  was  had  by  jury,  and,  upon  instructions  by  the 
court,  the  jury  found  in  favor  of  all  the  defendants  on  the 
first  paragraph,  and  rendered  a  verdict  against  the  appel- 
lants Southern  Railway  Company,  Beatty  and  Buchanan 
upon  the  second  paragraph  of  complaint. 

The  first  error  assigned  challenges  the  sufficiency  of  the 
second  paragraph  of  complaint. 

The  second  paragraph  of  the  complaint  is  framed  upon 

the  theory  of  wilful  injury.     It  alleges  that  the  collision 

was  caused  by  the  wilful  neglect  of  duty  of  the  de- 

1.  fendants  William  H.  Beatty,  James  Buchanan  and 
Guy  G.  Evans,  and  by  the  wilful  neglect  of  the  tele- 
graph operator  of  the  defendant  company  at  its  Brown's 
Crossing  office. 

Each  act  is  attempted  to  be  characterized  as  wilful,  by 
placing  the  words  ''wilfully,  purposely  and  wantonly"  pre- 
ceding the  omission  or  act.  Evans  is  charged  with  wilfully 
violating  the  rule  of  the  company  in  not  delivering  the 
meeting  order  to  train  No.  1  at  Fairfield.  Again  he  is 
charged  with  wilfully  or  purposely  neglecting  to  hold  train 
No.  2  at  ]\It.  Carmel.  The  operator  at  Brown's  Crossing  is 
charged  with  wilfully  and  purposely  changing  the  signal 
from  red  to  white.  Beatty  and  Buchanan  are  charged  with 
wilfully  and  purposely  failing  to  observe  their  order  to  run 
thirty  minutes  late. 
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The  terms  ** wilfully  and  purposely"  are  applied  to  said 
omi&sions  or  acts  of  some  of  the  defendants,  which  acts  or 
omissions  in  themselves  are  negligent.  The  various  allega- 
tions against  the  several  defendants  amount  to  no  more 
than  the  allegation  of  negligence.  To  be  good  as  a  complaint 
for  wilful  injury,  it  should  show  by  some  consistent  form  of 
averment  that  the  injurious  act  was  purposely  done,  with 
the  intent  on  the  part  of  the  doer  to  inflict  wilfully  and  pur- 
posely a  particular  injury  of  which  complaint  is  made. 
Wilfulness  is  a  desire  or  intent  to  produce  a  certain  result. 
Pittsburgh,  etc.,  R.  Co.  v.  Ferrell  (1907),  39  Ind.  App.  515, 
517,  and  cases  cited.  Wilfulness  and  negligence  are  held  in- 
consistent. Purpose  or  design  is  foreign  to  negligence.  Par- 
ker V.  Pennsylvania  Co.  (1893),  134  Ind.  673. 

Where  a  negligent  act  is  attempted  to  be  characterized  as 
wilful,  by  placing  the  words  ''wilfully,  purposely  or  wan- 
tonly" before  the  omission  or  act  and  such  acts  or  omis- 
sions are  in  themselves  mere  negligence,  such  charge  is  in- 
consistent with  itself,  and  the  use  of  such  words  adds  noth- 
ing to  the  charge.  Cleveland,  etc.,  B.  Co.  v.  Asbury  (1889), 
120  Ind.  289;  Chicago,  etc.,  R.  Co.  v.  Hedges  (1886),  105 
Ind.  398,  402,  403,  and  cases  cited;  Louisville,  etc.,  R.  Co. 
V.  Schmidt  (1886),  106  Ind.  73;  Dull  v.  Cleveland,  etc.,  R. 
Co.  (1899),  21  Ind.  App.  571;  Hancock  v.  Lake  Erie,  etc., 
R.  Co.  (1898),  21  Ind.  App.  10;  Miller  v.  MUler  (1897), 
17  Ind.  App.  605. 

It  is  also  insisted  that  said  paragraph  is  deficient  for 
additional  reasons.    These  it  is  not  necessary  to  consider. 

The  complaint  avers  that  the  common  law  prevailed  in 

Illinois  at  the  time  plaintiff  received  his  injuries,  and,  in 

effect,  avers  that,  under  the  decisions  of  the  supreme 

1.    court  of  Illinois,  presumptions  from  certain  acts  of 

one  charged  with  wilful  injury  are  stronger  than 

in  Indiana,  and  that  in  the  case  at  bar,  being  brought  in 

Indiana  for  a  cause  that  originated  in  Illinois,  the  law  of 

the  state  of  Illinois  should  apply.    We  think  this  claim  can 
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not  be  allowed.  The  law  of  a  foreign  state  can  have  no 
extraterritoriaj  force  when  not  in  harmony  with  our  deci- 
sions. The  action  is  governed  as  to  the  rules  of  pleading, 
evidence,  presumptions  and  burden  of  proof  by  the  rules  of 
law  of  this  State.  Smith  v.  Wabash  R.  Co,  (1895),  141  Ind. 
92;  Chicago,  etc.,  B.  Co.  v.  Vandenberg  (1905),  164  Ind. 
470;  Baltimore,  etc.,  B.  Co.  v.  By  an  (1903),  31  Ind.  App. 
597,  and  cases  cited. 

The  court  erred  in  overruling  appellant's  demurrer  to 
said  second  paragraph. 

The  questions  raised  by  assignment  of  cross-errors  may 
not  arise  upon  another  trial,  and  are  not,  for  that  reason, 
considered. 

Rabb  and  Myers,  JJ.,  concur. 

Judgment  reversed,  with  instructions  to  sustain  the  de- 
murrer to  the  second  paragraph  of  complaint. 


Swing,  Trustee,  v.  Hill. 

[No.  6,711.    FUed  June  11,  1909.] 

1.  Appeal. —  Vacation. —  Parties.— ^  Death. —  Where  a  defendant  In 
whose  favor  judgment  was  rendered  died  after  judgment,  it  Is 
necessary  in  taking  a  vacation  appeal  from  such  Judgment  to 
make  the  proper  personal  representatives,  or  decedent's  heirs  at 
law,  parties,    p.  142. 

2.  Appeal, — Vacation. — Parties. — Partners. — Survivors. — In  an  ac- 
tion at  law  against  two  partners  upon  a  contract  executed  by 
them,  wherein  judgment  was  rendered  in  their  favor,  a  vacation 
appeal  can  be  taken  from  such  judgment,  where  one  partner  died 
after  judgment  and  before  the  taking  of  the  appeal,  only  by 
making  such  decedent's  proper  representatives  or  heirs  at  law 
parties  thereto,  and  serving  them  with  noticex  of  such  appeal, 
p.  143. 

3.  Pabtnebship. — LiaHlity  of  Partners. — Partners  are  jointly  and 
severally  liable  for  partnership  debts,    p.  143^ 
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4.  PABT27EBSHIP. —  Remedies  Against  Partners. —  Law. —  Equity, — 
Creditors  of  a  partnership  may  proceed  at  law  against  the  part- 
ners, or  in  equity  for  the  application  of  the  property  to  the  part- 
nership debts,    p.  143. 

5.  Pabtitebship. —  Winding  Vp. —  Surviving  Partners. —  Trusts. — 
Under  §§9712-9719  Bums  1908,  §§6046-6053  R.  S.  1881,  surviving 
partners  may  qualify  and  settle  the  business  of  the  partnership  in 
a  manner  similar  to  the  settlement  of  decedents'  estates,    p.  143. 

($.  Pabtitebship. — Surviving  Partners. — Judgments  Against. — Pri- 
orities.— ^Judgments  against  surviving  partners,  payable  out  of  the 
assets  of  the  partnership,  have  priority  over  the  claims  of  credit- 
ors against  an  individual  partner,    p.  144. 

7.  PiXABiNo. —  Complaint. —  Parties. —  Capacities. — Descriptio  Per- 
sonae, — Surviving  Partners. — ^A  description  of  defendants,  In  a 
complaint,  as  surviving  partners,  there  being  no  allegation  that 
they  were  legally  qualified  as  such,  is  merely  descriptio  personae. 
p.  144. 

8.  Appeal. — DisnUssak — Parties. — An  appeal  taken  without  the 
necessary  parties  will  be  dismissed,    p.  144. 

Prom  Monroe  Circuit  Court ;  James  B.  Wilson,  Judge. 

Action  by  James  B.  Swing,  as  trustee  for  the  creditors  and 
policy-holders  of  the  Union  Mutual  Fire  Insurance  Com- 
pany, against  Nathaniel  U.  Hill  and  another.  From  a  judg- 
ment for  defendants,  plaintiff  appeals.    Appeal  dismissed. 

Miers  &  Corr  and  Patterson  A.  Reece,  for  appellant. 
Duncan  &  Batman,  for  appellees. 

Rabb,  J. — This  action  was  brought  by  appellant  as  the 
trustee  for  the  creditors  and  policy-holders  of  the  Union 
Mutual  Fire  Insurance  Company  of  Cincinnati,  Ohio,  for- 
merly a  corporation,  against  appellee  and  Philip  K.  Buskirk, 
who  were  described  in  appellant's  complaint  as  surviving 
partners  of  the  firm  of  Waldron,  Hill  &  Co.,  to  recover  as- 
sessments made  upon  two  policies  of  insurance,  taken  out  by 
said  firm  in  the  insurance  company  of  which  the  appellant 
is  trustee,  upon  a  certain  factory,  the  property  of  said  firm, 
which  it  is  claimed  by  the  terms  of  the  contract  rendered 
said  firm  liable  for  the  payment  of  such  assessments. 
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The  appellee  and  his  codefendant  filed  au  answer  in 
abatement,  to  which  appellant  filed  a  special  denial.  The 
issues  were  submitted  to  a  jury  for  trial,  and  a  general 
verdict  rendered  in  favor  of  the  appellee  and  his  codefend- 
ant. Appellant's  motion  for  a  new  trial  was  overruled,  and 
judgment  rendered  on  the  verdict  that  appellant's  action 
abate. 

The  errors  assigned,  discussed,  and  relied  upon  for  re- 
versal, arise  upon  the  action  of  the  court  in  overruling  ap- 
pellant's motion  for  a  new  trial. 

Our  consideration  of  these  questions,  however,  is  post- 
poned by  another  question  involving  the  jurisdiction  of  this 
court  to  entertain  the  appeal. 

As  before  stated,  the  action  was  instituted  against  the 
appellee  and  Philip  K.  Buskirk.  The  only  person  made  a 
party  to  this  appeal,  and  named  in  the  assignment  of  errors, 
is  the  appellee,  Nathaniel  U.  Hill,  and  in  explanation  of  the 
omission  to  make  appellee's  codefendant  a  party  to  the  ap- 
peal, the  affidavit  of  one  of  the  attorneys  for  appellant  is 
filed,  bringing  to  the  attention  of  the  court  the  fact  that, 
subsequent  to  the  rendition  of  the  judgment  appealed  from, 
and  before  taking  the  appeal,  appellee's  codefendant,  Philip 
K.  Buskirk,  died. 

This  is  a  vacation  appeal,  and,  to  give  this  court  juris- 
diction to  hear  and  determine  the  same,  all  parties  interested 
in  the  judgment  appealed  from  must  be  before  the 

1.  court,  and  made  parties,  either  as  appellants  or  ap- 
pellees, to  the  appeal.  Upon  the  death  of  a  party  to 
a  judgment  rendered  in  the  lower  court  and  appealed  to  this 
court,  it  is  necessary  that  either  the  personal  representative 
or  his  heirs  at  law  be  made  parties  to  the  appeal,  and  no- 
tified of  its  pendency.  §677  Burns  1908,  §636  R.  S.  1881 ; 
Richgrove  Tp,  v.  Emmett  (1904),  163  Ind.  560;  Canaday 
V.  Yager  (1904),  33  Ind.  App.  623;  Abshire  v.  Williamson 
( 1898) ,  149  Ind.  248 ;   Michiga7i  Mut.  Life  Ins.  Co.  v.  Frankel 
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(1898),  151  Ind.  534;  Waldrip  v.  McConnell  (1908), 
42  Ind.  App.  54. 

This  proposition  is  not  controverted  by  appellant,  but  is 

met  by  the  contention  that  this  rule  has  no  application  here, 

for  the  reason  that  in  this  case  the  suit  is  against  the 

2.  parties  defendant  as  surviving  partners  of  a  firm,  and 
that  where  such  is  the  case  the  surviving  partner  or 

partners  represent  the  firm;  that  the  parties  to  this  suit 
each  appeared  in  his  representative  capacity,  and  that  upon 
the  death  of  one  of  the  members,  leaving  his  copartner  still 
surviving,  such  copartner  continued  fully  to  represent  the 
partnership,  precisely  the  same  as  it  was  represented  by 
both  partners. 

The  difficulty  with  appellant's  contention  rests  in  the 
fact  that  the  action  is  not  a  proceeding  in  equity,  to  enforce 
the  payment  of  appellant's  alleged  claim  against  the  assets 
of  a  partnership,  but  is  an  action  at  law  against  the  defend- 
ants to  recover  a  personal  judgment  against  each  of  them, 
based  upon  their  personal  liability  for  the  debts  of  the  part- 
nership of  which  they  were  members.  It  is  the  law  that 
the  members  of  a  copartnership  are  personally,  joint- 

3.  ly  and .  severally  liable  for  all  of  the  indebtedness 
of  the  firm.    Dean  v.  Phillips  (1861),  17  Ind.  406; 

Hardy  v.  Overman  (1871),  36  Ind.  549;  Ralston  v.  Moore 
(1886),  105  Ind.  243;  Schnull  v.  Schnull  (1907),  39  Ind. 
App.  556. 

The  creditors  of  a  firm  may  sue  the  partners  at  law,  per- 
sonally,   and    recover    personal    judgments    against    them 
for  the  indebtedness  owing  to  them  by  the  firm,  or 

4.  they  may  resort,  in  a  proper  case,  to  a  court  of  equity 
to  compel  the  application  of  partnership  property  to 

the  payment  of  partnership  debts,  and  upon  the  death  of  a 
member  of  the  firm,  under  the   law   in   this   State 

5.  (§§9712-9719  Burns  1908,  §§6046-6053  R.  S.  1881),  it 
is  made  the  duty  of  the  surviving  members  of  the  co- 
partnership to  qualify  and  give  bond,  precisely  the  same  as 
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does  an  executor  or  administrator,  and  the  statute  makes 
provision  for  the  proper  procedure  in  such  cases.  And 
where  this  is  done  the  surviving  partners  become  trustees 
for  the  benefit  of  the  creditors  of  the  firm.  By  a  proper 
proceeding,  the  creditors  of  the  firm  may  seek  relief 

6.  against  such  surviving  partners,  exactly  as  parties 
may  proceed  against  the  estate  of  a  decedent  for  the 

payment  of  their  debts,  and  may  have  judgment  against  the 
surviving  partners,  in  their  trust  capacity,  payable  out  of 
the  assets  of  the  firm,  in  preference  to  the  payment  of  indi- 
vidual indebtedness  of  the  individual  members  of  the  firm. 
But  nothing  of  the  kind  was  done  here.  The  parties  were 
described,  it  is  true,  as  surviving  partners  of  the 

7.  firm,  but  it  is  not  averred  that  they  had  qualified, 
given  bond,  or  taken  upon  themselves  the  winding  up 

of  the  affairs  of  the  partnership,  nor  was  any  judgment 
sought  against  them  in  any  such  capacity,  but  a  personal 
judgment  was  sought  against  each  one  of  the  parties  de- 
fendant. The  facts  averred  and  the  relief  sought  must  de- 
termine the  nature  of  the  action,  and  not  the  designation 
given  to  the  parties  plaintiff  or  defendant.  The  term  ''sur- 
viving partners"  is  simply  descriptio  personaSy  and  does  not 
determine  the  character  of  the  action. 

For  the  failure  of  appellant  to  bring  before  this 

8.  court  the  necessary  parties  to  a  determination  of  the 
appeal,  the  appeal  must  be  dismissed. 

Appeal  dismissed. 
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Beck  et  al.  v.  Budd  et  al. 

[No.  6,773.    Filed  June  11,  1909.] 

1.  Tbial. —  Instructions, —  Contracts. —  Misstateme^it  of  Considera- 
tion.— An  instruction,  in  an  action  for  the  breacii  of  a  contract, 
that  "the  price  of  tlie  farm  fixed  In  the  contract  Is  $6,000,  and 
that  the  price  fixed  in  the  contract  for  the  stoclt  of  goods  and 
fixtures  is  not  to  exceed  $7,000,  ♦  ♦  ♦  and  if  the  marlset  value 
of  the  goods  was  less  than  their  first  Invoice  price,  that  would  be 
no  excuse  for  the  defendants  to  refuse  to  take  the  same,  ♦  ♦  ♦ 
nor  would  it  be  an  excuse  for  plaiutiflls  to  break  their  contract, 
if  the  land  had  been  worth  less  than  the  contract  price  of  $6,500," 
is  not  misleading  where  the  contract  was  read  In  evidence  show- 
ing the  real  consideration  for  the  farm  to  be  $6,500.    p.  147. 

2.  Tbial. —  Instructions. —  Contracts. —  Breach. —  Assumption  of 
Mortgage. — Where,  in  a  trade  of  lands  valued  at  $6,500,  the  same 

.  l>eing  encumbered  by  a  mortgage  for  $3,000  which  was  assumed, 
for  a  stock  of  goods  invoiced  at  not  to  exceed  $7,000,  an  instruc- 
tion was  given,  in  an  action  for  the  breach  of  such  contract,  that 
**these  values  [of  the  farm  and  stock  of  goods]  the  parties  them- 
selves fixed,  and  they  are  bound  by  them,"  and  that  the  damage 
for  a  breach  of  such  contract  is  the  difference,  at  the  date  of  such 
contract  "between  the  market  value  of  the  goods  and  the  market 
value  of  the  land,  as  shown  by  the  evidence,"  is  not  bad  because 
of  telling  the  jury  that  the  price  of  the  farm  was  fixed  at  $6,500, 
where  there  was  no  evidence  that  the  mortgage  affected  the  con- 
tract price,    p.  148. 

3.  Tbial. —  Instructions. —  Contracts. —  Sales. —  Inspection. — "Rep- 
resentation.*'— "Stipulation." — In  an  action  for  the  breach  of  a 
contract  for  the  sale  of  a  stock  of  goods,  the  purchaser  reserving 
the  right  of  inspection  and  of  avoiding  the  contract  in  case  the 
goods  were  not  as  "represented,"  an  instruction  that  it  was  for 
the  jury  to  determine  the  purpose  of  the  inspection  made,  and 
also  whether  the  stock  of  goods  was  as  "stipulated  for,"  Is  not 
misleading,  the  words  "represented"  and  "stipulated  for"  being 
practically  equivalent,    p.  148. 

4.  WoBDs  AKD  Phbases. —  "Stipulation.** — "Representation.** — ^The 
word  "stipulation"  imports  an  agreement,  a  bargain,  a  contract; 
and  the  word  "representation"  Imports  a  description,  a  portrayal, 
or  a  setting  forth,    p.  149. 

5.  Tbial. — Instructions. — Applicability. — An  instruction  cannot  be 
held  inapplicable  to  the  case,  where  there  was  an  issue  pertinent 
thereto  and  some  evidence  to  sustain  such  Issue,    p.  150. 

Vol.  44—10 
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From  Knox  Circuit  Court ;  Orlando  H.  Cobb,  Judge. 

Action  by  Samuel  C.  Budd  and  others  against  William 
Beck  and  another.  Prom  a  judgment  for  plaintiffs,  de- 
fendants appeal.    Affirmed. 

Padgett  &  Padgett  and  Hastings,  Allen  &  Hastings,  for 
appellants. 

Alviji  Padgett,  WiUiam  A,  CuUop  aijd  Oeorge  W.  Shaw, 
for  appellees. 

CoMSTOCK,  J. — Appellees  brought  this  action  against  ap- 
pellants to  recover  damages  for  the  alleged  breach  of  a 
written  contract.  A  copy  of  the  contract  is  made  a  part  of 
the  complaint,  as  an  exhibit. 

In  the  contract  appellants  agree  to  exchange  a  farm  in 
Daviess  county,  Indiana,  for  a  stock  of  merchandise  belong.- 
ing  to  the  appellees  at  Clinton,  Indiana.  The  land  was 
valued  at  $6,500,  and  the  goods  were  to  be  taken  at  invoice 
at  first  cost,  the  value  not  to  exceed  $7,000.  The  land  was  to 
be  taken  subject  to  a  mortgage  of  $3,000,  appellants  to  pay 
the  difference  between  the  value  of  the  stock  and  the  value  of 
the  land.  The  exchange  was  made  subject  to  inspection  of 
stock  by  appellants.  It  was  provided  in  the  contract  that 
each  should  furnish  the  other  with  abstracts  of  title  within 
ten  days,  and  that  all  deeds  were  to  be  passed  and  negotia- 
tions to  be  closed  within days  from  date  of  agreement. 

The  fifth  para<]:raph  of  the  amended  answer  presents  the 
points  to  be  considered  on  this  appeal,  and  the  substance  of 
that  answer  is  as  follows :  That  at  tlie  time  of  the  drawing 
and  signing  of  said  written  contract,  and  for  the  purpose 
of  inducing  appellants  to  sign  the  same,  the  appellees  ex- 
pressly represented  to  them  that  the  stock  of  goods  men- 
tioned therein  was  in  good  condition,  not  shelf-worn  or 
soiled,  and  was  worth  the  full  invoice  price,  with  the  ex- 
ception of  the  shoes  contained  therein,  which,  on  account  of 
the  advance  in  price  of  shoes,  were  then  worth  more  than 
the  invoice  price;    that  said  stock  of  goods  was  new,  and 
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up  to  date  in  style,  kind  and  quality,  except  not  to  exceed 
$50  in  value  thereof,  which  was  old,  shelf -worn  and  soiled ; 
that  at  the  time  of  signing  said  instrument  it  was  expressly 
agreed  and  understood  between  the  parties  that  said  instru- 
ment should  not  become  binding  and  effective  upon  appel- 
lants until  they  should  have  the  privilege  and  opportunity 
of  examining  the  stock  of  goods,  and  should  they  find  the 
same  not  as  represented  then  the  instrument  should  not  be- 
come effective  and  binding  on  them ;  that  for  the  purpose  of 
making  said  agreement,  and  understanding  a  part  of  the 
written  agreement,  the  parties  caused  the  following  sen- 
tence to  be  inserted  in  the  written  contract:  ** Exchange 
made  subject  to  inspection  of  stock  by  Beck  &  Nugent;'' 
that  it  was  mutually  agreed  and  understood  that  said  sen- 
tence should  have  the  force  and  effect  to  mean  that  appel- 
lants should  have  the  right  to  inspect  the  goods,  and  should 
the  same  be  found  to  be  not  as  represented,  then  the  instru- 
ment should  not  be  binding;  that  appellants  inspected  the 
goods,  and  found  they  were  not  as  represented,  for  the  rea- 
son that  they  were  inferior  grade,  style  and  quality,  and 
w^ere  not  in  good  condition,  but  were  shelf -worn,  soiled 
and  out  of  style  and  date,  and  not  worth  to  exceed  one- 
third  of  the  cost  price,  and  that  after  such  examination 
appellants  notified  appellees  that  they  would  not  accept  the 
stock. 

The  cause  was  put  at  issue,  there  was  a  trial  by  jury,  and 
a  verdict  returned  in  favor  of  appellees  for  $500  damages,  on 
which  judgment  was  rendered. 

Appellants  rely  for  reversal  upon  the  giving  by  the  court 

of  instructions  two  and  four,  requested  by  appellees.    Said 

instruction  two  is  as  follows:    ^*You  are  instructed 

1.    that  the  price  of  the  farm  fixed  in  the  contract  is 

$6,000,  and  that  the  price  fixed  in  the  contract  for 

the  stock  of  goods  and  fixtures  is  not  to  exceed  $7,000.    These 

are  prices  fixed  by  the  parties  themselves  by  their  contract, 

and  are  binding  on  the  parties,  and  if  the  market  value  of 
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the  goods  was  less  than  their  first  invoice  price  that  would 
be  no  excuse  for  the  defendants  to  refuse  to  take  the  same, 
nor  would  it  relieve  the  defendants  from  liability  in  the  ac- 
tion, nor  would  it  be  an  excuse  for  plaintiffs  to  break  their 
contract,  if  the  land  had  been  worth  leas  than  the  contract 
price  of  $6,500.  These  values  the  parties  themselves  fixed, 
and  they  are  bound  by  them,  the  measure  of  damages,  if  any, 
being  the  difference  on  March  7,  1906,  between  the  mar- 
ket value  of  the  goods  and  the  market  value  of  the  land,  as 
shown  by  the  evidence." 

It  is  claimed  in  behalf  of  appellants  that  this  instruction 
was  erroneous,  because  of  a  misstatement  of  evidence.  The 
alleged  misstatement  is,  that  the  contract  price  for  the  land 
is  named  at  $6,000,  when  in  fact  it  was  $6,500.  Both  amounts 
are  named  in  the  instruction.  The  contract  was  introduced 
in  evidence.  The  amount  fixed  therein  was  $6,500.  The  facts 
were  all  before  the  jury.  The  mistake  is  so  manifest  that  it 
corrected  itself,  and  could  not  have  misled  the  jury.  Lovis- 
ville,  etc.,  B.  Co.  v.  Shanks  (1892),  132  Ind.  395. 

The  land  was  valued  at  $6,500,  and  the  stock  of  goods  was 

taken  at  invoice  at  first  cost  at  a  value  not  to  exceed  $7,000. 

The  land  was  to  be  taken  subject  to  a  mortgage  of 

2.  $3,000,  appellants  to  pay  the  difference  between  the 
invoice  of  stock  and  the  value  of  the  land.  It  is  in- 
sisted that  the  jury  was  told  by  this  instruction  that  appel- 
lants were  bound  by  the  contract  price  of  $6,500,  irrespective 
of  mortgage.  There  is  no  evidence  that  the  fact  that  the 
land  was  subject  to  that  mortgage  affected  the  contract  price. 

Instruction  four  reads  as  follows:    *'The  right  of  inspec- 
tion provided  for  by  the  terms  of  the  contract  related  to  the 
right  of  the  defendants  to  ascertain  whether  the  stock 

3.  of  goods  was  such  as  stipulated  for,  but  not  to  their 
right  to  accept,  or  not  to  accept,  the  stock,  according 

to  their  caprice.  By  that  stipulation  the  defendants  had 
the  right  of  inspection  before  final  acceptance  of  the  goods 
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or  conveyance  of  the  land,  and  it  was  the  duty  of  the  plain- 
tiffs to  afford  them  all  reasonable  opportunity  to  make  it; 
but  if  such  opportunity  was  given  to  them,  it  was  the  duty 
of  the  defendants,  if  they  saw  proper,  to  exercise  the  right 
to  do  so  with  a  view  to  ascertaining  whether  the  stock  of 
goods  was  such  as  stipulated  for,  and  not  with  a  view  of 
avoiding  the  contract.  Evidence  has  been  given  concerning 
inspection,  and  it  is  for  you  to  determine  from  the  evidence 
what  inspection  was  made,  together  with  the  purpose  of  it, 
and  also  whether  the  stock  of  goods  was  as  stipulated  for." 

It  is  urged  that  this  instruction  is  erroneous,  because  it 
limited  appellant's  right  of  inspection  of  the  goods  to  as- 
certaining if  the  stock  of  goods  ''was  such  as  stipulated 
for;"  that  the  words  "stipulated"  and  ** represented"  are 
entirely  different  in  meaning. 

To  stipulate  is  to  make  an  agreement,  to  bargain,  to  con- 
tract, to  settle  terms,  etc.  Campbellsville  Lumber  Co.  v. 
Rubhert  (1902),  112  Fed.  718,  50  C.  C.  A.  435.    A 

4'.  stipulation  is  therefore  an  agreement  as  to  terms. 
To  represent  is  to  describe  or  portray,  in  other  words, 
to  declare  or  set  forth.  If  the  goods  were  stipulated  to  be 
in  a  certain  condition,  such  stipulation  was  an  agreement 
that  they  would  be  in  that  condition.  If  appellees  had  rep- 
resented the  goods  to  be  in  a  certain  condition,  the  meaning 
would  have  been  substantially  the  same  as  if  the  appellants 
had  stipulated  that  they  should  be  in  a  certain  condition. 
The  closing  sentence  of  the  instruction — ^''evidence  has  been 
given  concerning  inspection,  and  it  is  for  you  to  determine 
from  the  evidence  what  inspection  was  made,  together  with 
the  purpose  of  it,  and  also  whether  the  stock  of  goods  was 
as  stipulated  for" — must  have  conveyed  to  the  jury  sub- 
stantially the  same  idea  that  would  have  been  conveyed  had 
the  expression  "as  represented"  been  used. 

Appellants  further  contend  that  instruction  four  was  not 
applicable  to  the  issue  formed  by  the  fifth  paragraph  of 
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answer  under  the  evidence.     They  concede  that  an 
5.    issue  was  raised  as  to  representations.     There  was 

evidence  to  make  pertinent  the  instruction.  The  un- 
disputed testimony  of  the  witness  Iliatt  shows  that  appel- 
lant Beck  intended  to  look  at  the  stock  of  goods  with  the  in- 
tention, in  advance,  of  declaring  that  it  was  not  as  repre- 
sented, because  appellant  found  that  they  could  not,  for 
want  of  title,  convey  the  land  as  they  had  agreed  to  do.  So 
that  if  there  was  technical  inaccuracy  in  the  use  of  the  words 
complained  of,  appellants  were  not  harmed  thereby. 

It  is  earnestly  insisted  by  appellees  that  the  record  does 
not  present  any  question  as  to  the  instructions.  But,  con- 
ceding for  the  purpose  of  this  appeal  that  these  questions 
are  properly  raised,  we  find  no  error  for  which  judgment 
should  be  reversed. 
Judgment  affirmed. 


Smith  et  al.  v.  Pyle,  Treasurer. 

[No.  6,486.    Filed  June  11,  1909.] 

1.  JiTDOifEivT. —  Collateral  Attack, —  Drains, — Liens, — Validity. — ^In 
order  to  enjoin  the  sale  of  real  estate  for  a  drainage  assessment, 
it  must  be  shown  that  such  assessment  was  void.    p.  152. 

2.  Judgment. — Collateral  Attack, — 'Notice, — Defective, — ^A  drainage 
proceeding,  wherein  notice  Is  required,  is  not  subject  to  a  col- 
lateral attack  where  a  defective  notice  was  given,    p.  152. 

3.  Drains. — Failure  of  Landowners  to  Construct, — Letting  of  Con-' 
struction  hy  Auditor, — Validity, — Where  the  landowners  failed  to 
construct  their  allotment  of  a  drain,  and  the  county  auditor  gave 
notice  that  at  his  office,  he  would  publicly  let  a  contract  for  the 
construction  of  same,  such  letting  is  valid  upon  a  collateral  attadc, 
though  the  letting  should  have  been  advertised  to  take  place  at 
the  court-house  door.    p.  153. 

4.  Drain. — Bids  for  Construction, — Failure  of, — Reletting, — ^Under 
§5673  Bums  1901,  Acts  1891,  p.  313,  12,  upon  failure  of  bids  for 
the  construction  of  a  drain,  at  the  first  letting,  the  county  auditor 
may  re-advertlse  and  let  the  contract  subsequently,    p.  153. 

5.  Injunction. — Sales  of  Lands. — Drainage  Assessments, — Delin- 
quent Taxes, — Where  an  injunction  is  sought  to  prevent  a  threat- 
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oied  sale  of  plaintiffs'  lands  for  the  payment  of  drainage  assess- 
ment liens,  and  for  delinquent  taxes,  the  plaintiffs  cannot  recover 
if  the  drainage  assessments  are  valid,  unless  they  have  paid  or 
tendered  the  amount  of  such  assessments,    p.  153. 

Prom  Fulton  Circuit  Court ;  Harry  Bernetha,  Judge. 

Suit  by  Milo  R.  Smith  and  others  against  John  H.  Pyle, 
as  treasurer  of  Pulton  county.  Prom  a  judgment  for  de- 
fendant, plaintiffs  appeal.    Affirmed. 

Enoch  Myers,  for  appellants. 

James  H.  Bibler,  G.  W,  Holman  and  R,  C.  Stephenson, 
for  appellee. 

Hadley,  C.  J. — This  was  an  action  brought  by  appellants 
against  appellee,  as  treasurer  of  Pulton  county,  to  enjoin 
him  from  selling  the  lands  of  appellants  for  delinquent 
taxes,  under  the  provisions  of  §10355  Bums  1908,  Acts  1891, 
pp.  199,  269,  §184.  It  appears  from  the  averments  of  the 
complaint  that  the  liens  for  which  the  lands  were  to  be  sold 
consisted  of  a  ditch  assessment  and  current  taxes  not  due. 
The  basis  of  the  suit  is  the  invalidity  of  the  ditch  assessment. 

The  complaint  is  in  one  paragraph,  and  avers  that  certain 
proceedings  were  had  before  the  commissioners  of  Pulton 
county  whereby  a  drain  was  established  which  affected  ap- 
pellants' lands;  that  the  viewers  found  that  said  lands 
would  be  benefited  to  the  amount  of  $907,  and,  under  the 
provisions  of  the  statute  (Acts  1903,  p.  186)  a  certain  por- 
tion of  said  drain,  known  as  allotment  number  fourteen,  was 
apportioned  to  said  real  estate;  that  the  owners  of  said 
lands  failed  to  construct  said  allotment  within  the  time  fixed 
by  the  viewers'  report;  that  afterwards  the  auditor  of  the 
county  advertised  the  letting  of  said  allotment  to  the  lowest 
bidder,  said  letting  to  take  place  December  12  at  the  audi- 
tor's office,  in  the  court-house  of  said  county ;  that  no  bidder 
appeared  at  that  time;  that  afterwards,  on  January  11, 
1905.  said  auditor  again  advertised  the  letting  of  the  eon- 
tract  for  said  allotment,  said  letting  to  be  at  the  auditor's 
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office,  at  the  court-house  of  said  county,  on  February  1, 1905 ; 
that  on  said  last-named  date  said  auditor^  over  the  protest  of 
appellants,  let  the  contract  for  said  allotment  to  one  Fansler, 
and  entered  into  a  contract  with  him  to  construct  the  same ; 
that  said  contractor  did  construct  said  allotment,  and  received 
from  the  surveyor  a  certificate  of  such  fact;  that  the  cost 
of  constructing  said  allotment  was  placed  upon  the  duplicate 
by  said  auditor,  and  charged  to  appellants'  said  real  estate 
as  other  taxes;  that  said  auditor  has  given  notice  that  on 
February  12,  1906,  appellants'  real  estate  will  be  sold  to 
make  the  sum  so  charged  for  said  ditch  assessment,  together 
with  the  current  taxes  for  the  year  1905 ;  that,  as  advertised, 
said  sale  is  to  take  place  at  the  office  of  the  county  treasurer, 
in  the  court-house,  at  Rochester,  said  county  and  State,  and 
that  said  treasurer  threatens  and  intends  to  sell  said  real 
estate  pursuant  to  said  notice,  to  appellants'  great  and  irrep- 
arable damage. 

To  this  complaint  appellee  filed  a  demurrer  for  want  of 
facts.  This  demurrer  was  sustained.  Appellants  refused 
to  plead  further,  and  judgment  was  rendered  against  ap- 
pellants.   The  ruling  on  the  demurrer  is  assigned  as  error. 

It  is  urged  that  a  sale  to  pay  the  cost  of  construction  for 
the  allotment  in  question  would  be  void,  for  the  reason  that 
the  notice  given  designated  the  auditor's  office  as  the  place 
where  the  letting  would  be  made,  instead  of  the  door  of  the 
court-house,  as  the  statute  provides. 

This  is  a  collateral  attack,  and  for  appellants  to  maintain 
their  case  they  must  show  that  the  action  of  the  au- 

1.  ditor,  in  so  letting  the  contract,  was  void.    Boyce  v. 
Tuhey  (1904),  163  Ind.  202,  and  cases  cited;   Jack^ 

son  V.  State,  ex  rel.  (1886),  104  Ind.  516. 

It  has  often  been  held  that  in  cases  of  this  character, 

where  notice  is  required  and  where  some  notice  is  given,  it 

will  be  sufficient,  even  though  such  notice  may  not 

2.  have  been  in  strict  compliance  with  the  statute.  Daly 
V.  Higman  (1909),  42  Ind.  App.  357;  Daly  v.  Quh- 
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bins  (1908),  170  Ind.  105;  Barber  Asphalt  Pav.  Co.  v.  Edr 
gerion  (1890),  125  Ind.  455. 

It  is  not  averred  that  appellants  Were  in  any  manner  de- 
ceived by  such  defective  notice;   that  they  were  in  anywise 
injured  thereby  j  that  any  persona  who  would  have  bid 

3.  for  such  contract  were  thereby  prevented  from  bid- 
ding;   that  there   was   any  fraud   or  collusion   on 

the  part  of  any  one,  or  that  the  contract,  as  let,  was  not  rea- 
sonable. It  is  not  even  averred  that  the  contract  was  let 
at  the  auditor's  office,  instead  of  at  the  door  of  the  court- 
house. 

It  is  also  urged  that  the  assessment  was  void  for  the  rea- 
son that  the  auditor,  having  advertised  once  and  failed  to 
find  a  bidder,  exhausted  his  power,  and  had  no  author- 

4.  ity  to  make  a  second  attempt  to  let  the  contract. 
There  is  no  virtue  in  this  contention.     The  statute 

does  not  limit  him  to  one  attempt.  Acts  1891,  p.  313,  §2, 
§5673  Burns  1901.  The  nature  of  the  work  requires  that  all 
the  allotments  shall  be  constructed.  Failure  to  construct 
one  might  defeat  the  whole  work,  or  cause  work  on  other 
allotments  to  be  wholly  lost.  The  legislature  never  intended 
.such  results.  The  complaint  does  not  show  the  assessment  to 
be  void. 

It  is  also  contended  that  the  complaint  is  insufficient  for 

the  reason  that  the  advertisement  for  the  sale  of  the  lands 

for  delinquent  taxes  designates  the  treasurer's  office 

5.  as  the  place  of  sale  instead  of  the  court-house 
door,  as  the  statute  provides.  Whether  this  is  a  suffi- 
cient notice  and  a  sale  thereunder  would  be  valid,  we  do  not 
decide,  as  this  question  involves  principles  wholly  distinct 
from  any  herein  necessarily  considered.  It  is  certainly  in- 
excusable carelessness  on  the  part  of  the  officer  responsible 
therefor  to  inject  such  a  question  into  titles  to  real  estate. 

AppeUants  have  not  paid  or  tendered  the  amount  of  the 
liens  found  to  be  due  and  delinquent.  Until  they  do  this, 
they  are  not  entitled  to  injunctive  relief.    Board,  etc,  v.  Els- 
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(on   (1869),  32  Ind.  27,  2  Am.  Rep.  327;    Board,  etc.,  v. 
Dailey  (1888),  115  Ind.  360;  Smith  v.  Rude  Bros,  Mfg.  Co. 
(1892),  131  Ind.  150;  Parkinson  v.  Jasper  County  Tel.  Co. 
(1903,  31  Ind.  App.  135. 
Judgment  affirmed. 


The  State  of  Indiana  v.  Ross,  Judge. 

[No.  7,282.    Filed  June  11,  1909.] 

Contempt. — Petition. — Dimbedience  to  Mandate  of  Court. — Judges. 
— A  petition  to  have  the  Judge  of  an  Inferior  court  cited  for  con- 
tempt of  the  Appellate  Ck>urt,  because  of  the  violation  of  its 
mandate,  must  show  that  such  judge  disobeyed  such  mandate. 

Original  petition  by  The  State  of  Indiana  against  Prank 
B.  Boss.    Petition  denied. 

E.  M.  Homaday,  for  petitioner. 

Per  Curiam. — This  action  was  brought  to  have  the  judge 
of  the  Probate  Court  of  Marion  County  cited  for  contempt, 
in  failing  to  obey  a  mandate  of  this  court  entered  in  the 
cause  of  Cooper  v.  Cooper  (1909),  43  Ind.  App.  620.  The 
petition  does  not  show  that  said  judge  in  any  particular  has 
failed  to  obey  said  mandate.  The  prayer  should  therefore 
be  denied. 

Citation  denied,  and  cause  dismissed  at  the  cost  of  peti- 
tioner, William  Cooper. 
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evansville   and  southern  indiana  traction 
Company  v.  Evansville  Belt  Railway 

Company. 

[No.  6,478.     Filed  February  4,  IDOD.     Rehearing  denied  April  23, 

1909.    Transfer  denied  June  11,  1909.] 

1.  Municipal  Gobfobattons. —  Franchises. —  Limitations. —  Rail- 
roads,— Street  Railroads, — ^A  city's  grant  to  a  railroad  company 
of  a  franchise  to  run  its  trains  upon  a  certain  street  does  not 
prevent  the  grant  of  a  franchise  to  a  street  railroad  company  to 
run  its  cars  across  such  street,  the  railroad  company's  right  being 
taken  subject  to  the  right  of  the  city  to  authorize  the  use  of  the 
street  for  any  proper  purpose  implied  from  the  street's  dedica- 
tion,   p.  101. 

2.  Contracts. — Fixing  Rights  of  Railroad  Company  and  Street 
Railroad  Company  as  to  Street  Crossings. — Consideration. — ^A  con- 
tract by  which  a  street  railroad  company  agrees  to  construct  and 
maintain  a  crossing  over  a  railroad  track  in  a  street,  and  to  yield 
at  all  times  the  preference  in  crossing  to  the  railroad  company, 
is  supported  by  a  valid  consideration,  there  being  no  statute  reg- 
ulating such  matters,    p.  161. 

3.  Contracts. — Parties. — Validity  as  to  Others. — Parties  to  a  con- 
tract, and  those  in  privity  of  estate  or  contract,  are  the  only  ones 
bound  thereby,    p.  162. 

4.  Contracts. —  Parties. — •  Assignees. —  Internrban  Railroads. — An 
Interurban  railroad  company  which  purchased  the  proi)erty  of  a 
street  railroad  company  at  a  sale  under  a  decree  of  fopeclosiiro 
of  a  mortgage  executed  prior  to  the  time  of  the  making  of  the 
contract  sued  upon,  is  neither  a  legal  nor  an  equitable  assignee 
of  such  contract,    pp.  1(>3, 1(>4. 

5.  Pleading. —  Complaint. —  Contracts. — Assumption  of. — How  Al- 
leged.— ^A  complaint  by  a  railroad  company  against  an  interurban 
railroad  company  for  the  breach  of  a  contract  executed  by  such 
interurban  company's  predecessor  street  railroad  company,  which 

•  alleges  that  the  defendant  Interurban  company  acquired  "all  the 
rights,  franciiises  and  property  of  the  street  railroad  company, 
and  assumed  and  became  bound  by  all  its  contracts  and  obliga- 
tions, including  said  contract,"  fails  to  show  the  assumption  of 
such  contract,    p.  1($3. 

6.  Contracts. —  Assumption  of. —  Street  Railroads. —  Purchase  of 
Propcrtif  of. — ^Tlie  purchaser  of  all  of  the  proiicrty  of  a  street 
railroad  company  cannot  from  the  fact  of  such  purchase  be  hold 
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to  have  asaained  the  performance  of  a  contract  between  snch 
street  railroad  company  and  a  railroad  company  relatlTe  to  the 
maintenance  of  a  crossing,    p.  164. 

7.  Pleading. — Complaint. — Contracts. — Assumption  of, — Considera- 
tion.— In  order  to  show  that  an  Interurban  railroad  company  In 
purchasing  the  property  of  a  street  railroad  company  assumed 
such  street  railroaid  company's  contract  to  maintain  a  railroad 
crossing,  the  complaint  must  show  a  consideration  therefor,  none 
being  Implied  from  the  fact  of  purchase  of  the  property,    p.  104. 

8.  Contracts. —  Covenants. —  Privity  of  Contracts  and  Estate. — 
Street  Railroads. — Crossings. — The  purchaser  of  all  of  the  proj?- 
erty  of  a  street  railroad  company  at  a  sale  upon  a  decree  of  fore- 
closure of  a  mortgage  executed  prior  to  the  execution,  by  the 
street  railroad  company,  of  the  crossing  maintenance  contract 
in  question,  is  not  pri>7  by  contract,  or  in  estate,  to  such  main- 
tenance contract,    p.  164. 

0.  Contracts. — Assumption  of. — Interurban  Railroads. — Equity. — 
An  interurban  railroad  which  purchases  the  entire  property  of  a 
street  railroad  company  at  a  sale  under  a  decree  of  foreclosure 
of  a  mortgage  executed  prior,  to  the  execution  by  the  street  rail- 
road company  of  the  crossing  maintenance  contract  in  question, 
is  not  equitably  bound  to  perform  such  crossing  maintenance 
contract,  such  interurban  company's  title  being  in  no  way  de- 
pendent upon,  or  derived  through,  or  by  virtue  of,  such  mainte- 
nance contract,    p.  1(55. 

10.  Contracts. —  Railroads. —  Crossings. —  Purchasers. —  When 
Bound. — The  purchaser  of  railroad  property  is  not  ordinarily 
bound  by  crossing  contracts,  without  notice  thereof,    p.  168. 

Prom  Vanderburgh  Circuit  Court;  L.  0.  BascJi,  Judge. 

Action  by  the  Evansville  Belt  Railway  Company  against 
the  Evansville  and  Southern  Indiana  Traction  Company. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed. 

Stilwell  &  Kister  and  Woodfin  D.  Robinson,  for  appellant. 
Iglehart  &  Taylor  and  /.  E.  Williamson,  for  appellee. 

Rabb,  J. — On  July  18,  1892,  and  prior  thereto,  the  appel- 
lee by  virtue  of  a  franchise  duly  granted  by  the  proper  mu- 
nicipal authorities  of  the  city  of  Evansville,  owned  and 
operated  a  line  of  railroad  through  said  city,  and  crossing 
Franklin  street,  one  of  the  public  streets  thereof.  Subse- 
quent to  the  granting  of  said  franchise  to  appellee,  and  the 
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construction  and  operation  of  its  said  road  thereunder,  said 
citj^  duly  granted  to  the  Evansville  Street  Railroad  Company 
a  franchise  to  construct  and  operate  an  electric  street-car 
line  over  and  upon  said  Franklin  street,  and  in  order  fully 
to  enjoy  its  said  franchise  it  was  necessary  for  said  street 
railroad  company  to  construct  its  track  across  the  appellee's 
railroad  track.  Appellee  denied  the  street  railroad  com- 
pany's right  to  cross  its  track  at  grade,  without  the  assess- 
ment and  payment  of  damages,  and  thereupon,  on  said  July 
18,  1892,  the  two  companies  entered  into  the  following 
agreement : 

**This  agreement  made  and  entered  into  July  18, 
1892,  by  and  between  the  Evansville  Belt  Railway  Com- 
pany, a  corporation,  party  of  the  first  part,  and  the 
Evansville  Street  Railroad  Company,  a  corporation, 
party  of  the  second  part,  witnesseth:  That  whereas 
said  fii*st  party  owns  and  operates  a  railroad  through 
the  city  of  Evansville,  in  the  State  of  Indiana,  the  main 
track  of  which  said  road  crosses  Franklin  street  in  said 
city  of  Evansville,  and  whereas  the  party  of  the  second 
part  is  in  the  act  of  constructing  and  intends  to  operate 
an  electric  railroad  in  the  city  of  Evansville,  Indiana, 
and  desires  to  cross  said  first  party's  railroad  track  at 
the  intersection  of  said  track  with  said  Franklin  street 
in  the  city  of  Evansville,  and  whereas  it  is  mutually 
agreed  by  and  between  the  parties  hereto,  upon  the 
terms  and  conditions  herein  set  out,  that  said  second 
party  may  cross  said  first  party's  track,  and  put  down 
at  said  points  of  crossing  regular,  approved  railroad 
crossing  frogs  at  the  intersection  of  said  tracks,  respec- 
tively, in  said  Franklin  street,  now,  therefore,  in  con- 
sideration of  the  premises,  and  the  consent  of  said  first 
party  to  such  crossing,  and  to  the  putting  down  of  said 
crossing  by  said  second  party,  it  is  hereby  agreed  that 
said  second  party  shall  furnish  all  proper  and  neces- 
sary iron  and  steel,  ties  and  labor,  in  and  about  the  con- 
struction, maintenance  and  repairs  of  said  crossing  at 
said  point,  at  its  own  expense,  and  without  any  cost  or 
charge  whatever  to  the  first  party,  said  crossing  frogs 
to  be  made  of  such  pattern  and  weight  of  steel  as  shall 
be  approved  by  the  chief  engineer  or  other  proper  ofiicer 
of  the  first  party.  The  timber  on  which  such  frogs  are 
placed  to  be  of  such  dimension  and  quality  as  shall  be 
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approved  by  said  engineer.  Said  second  party  further 
agrees  at  all  times  to  keep  said  crossing  free,  unob- 
structed, in  good  order  and  repair,  and  up  to  the  grade 
of  the  street  at  said  intersection,  so  as  not  in  any  way  to 
interfere  with  the  use  of  said  Franklin  street,  and  cross- 
ings by  the  public  or  said  first  party,  and  to  conform  to 
all  ordinances  of  said  city  in  such  behalf,  and  whenever 
necessary  to  reconstruct  or  repair  said  construction  and 
repairing  shall  be  made  under  the  supervision  of  the 
roadmaster  of  the  first  party,  and  shall  be  made  subject 
to  his  satisfaction,  so  far  as  relates  to  the  track  and  prop- 
erty of  said  first  party,  and  in  case,  in  the  judgment  of 
the  roadmaster,  it  should  become  necessary  at  any  time 
to  make  any  repairs  at  said  points  for  the  purpose  of 
properly  maintaining  said  crossings,  said  second  party 
shall  make  the  same  to  the  satisfaction  of  the  road- 
master, upon  receipt  from  him  of  five  days'  notice  in 
that  behalf,  and  the  work  shall  be  conducted  so  as  not  to 
interfere  with  the  running  of  trains,  and  should  said 
second  party  at  any  time,  upon  receipt  of  said  notice  to 
make  repairs,  fail  to  make  said  repairs  within  the  time 
prescribed,  said  first  party  may  make  the  same,  and 
said  second  party  agrees  to  reimburse  and  repay  said 
first  party  the  costs  thereof.  •  •  •  The  second  party 
shall  have  the  right  to  erect  and  maintain  poles  and  cross- 
wires  upon  the  right  of  way  of  the  first  party  alongside 
the  tracks  hereinbefore  permitted  to  be  laid  on  such 
right  of  way  at  said  crossing  of  the  same  with  said 
Franklin  street  for  the  purpose  of  carrying  the  trolley 
wires  of  said  second  party,  together  with  guard  wires 
and  anchorages,  at  such  places  and  in  such  manner  as 
shall  be  approved  by  the  chief  engineer  of  the  first  party, 
or  such  other  officer  as  it  may  select.  Said  trolley  wires 
are  to  cross  said  railroad  track  of  the  first  party  at  the 
intersection  of  said  street  at  the  height  of  not  less  than 
twenty-two  feet  in  the  clear  above  the  top  of  the  rails 
of  said  first  party's  track,  and  said  second  party  shall 
at  all  timos  maintain  said  trolley  wires  at  the  hight  be- 
fore mentioned.  In  the  use  of  the  crossing  at  said  inter- 
section the  cars  of  the  second  party  shall  be  brought  to 
a  stop  at  a  distance  of  not  less  than  twenty  feet  nor 
more  than  one  hundred  feet  from  the  railroad  track  of 
the  first  party,  and  shall  not  pass  over  said  railroad 
track  of  the  first  party  until  it  shall  be  entirely  safe  for 
them  to  do  so:  nov  sli^jll  the  same  pass  over  without 
fii'st  receiving  proper  sijD^nal  from  a  conductor  or  other 
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employe  of  said  second  party.  And  whenever  a  street- 
car of  the  line  of  said  second  party's  railroad  and  a  loco- 
motive or  train  upon  the  railroad  of  said  first  party's 
railroad  be  approaching  said  crossing  at  the  same  time, 
the  priority  of  right  in  crossing  shall  always  be  yielded 
by  said  second  party  to  said  first  party. " 

The  appellant  is  the  successor  in  right  and  interest  to  the 
street  railroad  company:  (1)  Through  the  foreclosure  and 
sale  of  the  property  and  franchise  of  the  street  railroad 
company  upon  a  mortgage  given  to  a  trustee  on  January  1, 
1892,  for  the  benefit  of  the  bondholders  of  said  company,  by 
which  the  Evansville  Electric  Railway  Company  became  the 
owner  of  the  street-car  lines;  (2)  by  a  deed  of  transfer 
from  the  electric  railway  company  to  the  appellant. 

The  crossing  of  the  tracks  of  the  two  companies  became 
out  of  repair,  and  thereupon,  pursuant  to  the  terms  of  the 
contract,  the  appellee's  roadmaster,  on  June  27,  1905,  gave 
the  EvansviUe  Electric  Railway  Company,  which  then  owned 
and  operated  the  street-car  line,  notice  to  repair  the  same, 
which  said  company  failed  to  do,  and  appellee  made  the 
necessary  repairs  at  a  cost  of  $424.24.  This  action  was 
brought  to  recover  from  appellant  the  expenses  so  incurred 
by  appellee. 

The  action  is  based  upon  the  contract  which  is  made  a 
part  thereof,  coupled  with  averments  showing  that  both  com- 
panies are  common  carriers  of  passengers ;  that  they  operate 
steam  and  electric  cars  over  said  crossing,  carrying  their 
employes  and  passengers,  and  averring  the  necessity  of  con- 
tractual regulations  of  their  respective  duties  regarding  the 
crossing,  and  that  appellant  and  its  immediate  predecessor 
in  right  assumed  and  became  boimd  by  all  the  obligations 
of  the  original  company.  t 

Appellant's  demurrer  to  this  complaint  was  overruled. 
It  thereupon  answered,  setting  up  the  franchise  granted  the 
original  company  by  the  municipal  authorities  of  the  city  of 
Evansville  to  construct  the  street-car  line  on  Franklin  street, 
and  averring  that  on  July  18,  1892,  it  had  constructed  its 
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line  of  road  up  to  both  sides  of  appellee's  track,  crossing 
said  Franklin  street,  and  that  the  appellee  refused  to  per- 
mit  said  company  to  construct  its  said  track  by  constructing 
proper  railroad  crossings  and  connections  where  the  same 
crossed  appellee's  track,  as  aforesaid,  unless  said  street  rail- 
road company  would  enter  into  the  contract  sued  upon,  and 
that,  in  order  to  avoid  violence  at  the  hands  of  the  appellee 
and  its  employes,  said  street  railroad  company  entered  into 
said  contract,  and  under  said  agreement  made  what  is  known 
as  a  **,7ump  crossing,"  and  did  not  thereby  interfere  with 
or  restrict  appellee's  use  of  its  property,  or  lessen  its  value. 
Appellant  claims  that,  under  the  facts  shown  in  the  answer, 
the  appellee  is  not  entitled  to  recover  more  than  $212.12> 
for  which  offer  is  made  by  appellant  to  confess  judgment. 

It  is  further  averred  that  prior  to  the  making  of  the  con- 
tract sued  upon  the  Evansviile  Street  Railroad  Company 
had  mortgaged  all  of  its  property  and  rights,  and  that  upon 
a  foreclosure  of  said  mortgage  and  sale  of  said  property 
under  said  foreclosure  proceeding  the  Evansviile  Electric 
Railway  Company  purchased  the  same,  and,  under  the  title 
thus  acquired,  entered  into  the  possession  of  the  road,  and 
operated  the  same  until  December  30,  1906,  when  the  same 
was,  by  deed,  conveyed  to  appellant. 

Appellee's  demurrer  to  this  answer  was  sustained,  and, 
appellant  refusing  to  plead  further,  judgment  in  favor  of 
appellee  for  $424.24  was  rendered  on  the  demurrer. 

The  errors  assigned  here  are  the  overruling  of  appellant's 
demurrer  to  the  complaint,  and  the  sustaining  of  appellee's 
demurrer  to  appellant's  answer. 

It  is  contended  by  appellant,  in  argument,  that  under  the 
pleadings  it  is  shown:  (1)  That  the  contract  sued  upon  is 
not  supported  by  a  valuable  consideration;  (2)  that,  the 
appellant  not  being  a  party  to  the  contract,  the  averments 
of  the  complaint  are  insufficient  to  show  a  liability  on  its 
part  under  the  same. 

The  argument  is  that  the  appellee  held  whatever  rights 
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it  enjoyed  in  the  public  street  subject  to  the  use  of  the  public, 
among  which  was  the  right  of  the  city  to  authorize  the 

1.  construction  and  operation  of  a  street-car  line  along 
and  over  the  same;    that  appellee  had  no  property 

rights  to  be  condemned,  and  none  that  it  could  grant  in  the 
crossing,  and  that  the  sole  consideration  for  the  contract  sued 
upon,  as  it  appears  upon  its  face,  and  the  only  thing  the  ap- 
pellee contracted  to  give  appellant  for  all  the  contractual 
stipulations  of  the  contract  on  the  part  of  the  street  railroad, 
was  the  right  to  cross  its  track,  and  we  are  cited  by  appellant 
to  a  lai^e  array  of  authorities  holding  that  the  use  of  a  pub- 
lic street  in  a  city  or  town,  for  the  purpose  of  a  street-car 
line,  is  such  use  as  was  contemplated  in  the  original  dedi- 
cation or  appropriation  of  the  street,  and  that,  therefore, 
when  a  steam  road  has  been  granted  the  right  to  occupy  a 
public  street  in  a  city  or  town,  it  takes  the  right  subject  to 
the  power  of  the  city  to  authorize  the  construction  of  a 
street-car  line  over  the  same,  and  that  when  it  is  proposed 
by  proper  means,  and  with  due  regard  for  the  rights  of  an 
existing  road,  to  cross  such  road's  tracks  on  the  public 
streets  of  the  town  or  city  with  the  track  of  a  new  street 
railroad  company,  which  has  been  duly  granted  a  franchise 
to  construct  a  street-car  line  over  and  upon  such  street,  the 
steam  road  has  no  right  to  object  to  the  making  of  such 
crossing.  We  recognize  that  this  is  the  established  law  in 
this  State  on  this  subject.  Chicago,  etc.,  R.  Co.  v.  Whiting, 
etc.,  St.  R.  Co.  (1894),  139  Ind.  297,  26  L.  R.  A.  337,  47 
Am.  St.  264 ;  Chicago,  etc.,  R.  Co.  v.  Hammond,  etc.,  Electric 
R.  Co.  (1898) ,  151  Ind.  577 ;  Pittsburgh,  etc.,  R.  Co.  v.  Brown- 
ing (1904),  34  Ind.  App.  90,  and  cases  cited. 

Conceding  that  no  right  of  way  over  the  crossing  was 

acquired  by  the  street  railroad  company,  or  was  granted  by 

the  appellee  by  virtue  of  the  contract  sued  on,  yet 

2.  it  does  not  follow  that  the  contract  was  invalid  for 
want  of  a  consideration.     The  street  railroad  com- 

VoL.  44—11 
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pany  and  the  appellee  were  common  carriers  of  passen- 
gers, owing  a  high  duty  to  guard  and  protect  their 
passengers.  The  intersection  of  their  lines  greatly  increased 
the  hazard,  not  only  of  their  passengers,  but  also  of  their 
servants  operating  their  cars  and  trains,  and  of  their  prop- 
erty; and  when  the  rights  of  such  intersecting  roads  to  a 
crossing  are  equal,  and  the  law  and  the  terms  of  their  fran- 
chises leave  unsettled  the  details  as  to  the  manner  in  which 
the  crossing  is  to  be  effected,  maintained  and  guarded,  these 
matters  may,  with  great  propriety,  become  the  subject  of 
contract  between  the  companies  owning  such  intersecting 
lines,  and  their  mutual  protection  from  the  perils  of  the  cross- 
ing alone  furnishes  a  sufficient  consideration  for  any  con- 
tract they  may  make  on  the  subject.  Both  the  rights  of  the 
parties  and  the  interest  of  the  public  require  that  contracts 
so  entered  into  shall  be  upheld,  and  courts  will  not  inquire 
into  the  manner  in  which  the  burden  imposed  by  the  contract 
is  adjusted  between  the  contracting  parties. 

None  of  the  many  cases,  which  the  industry  of  counsel 
has  presented  to  us,  in  support  of  the  contention  that  the 
contract  sued  upon  is  without  consideration,  involves  the 
question  of  the  validity  of  contracts  between  street  railroad 
companies  and  steam  railroad  companies,  relating  to  their 
rights  and  duties  with  reference  to  the  crossing  of  their 
tracks.  They  involve  disputes  over  the  rights  of  the  respect- 
ive companies,  under  the  law,  to  the  crossing,  unaffected  by 
any  contractual  relations  between  them.  We  think  the  con- 
tract sued  upon  was  supported  by  a  valid  consideration,  and, 
as  between  the  contracting  parties  thereto,  was  valid  and 
enforceable. 

The  appellant,  however,  was  not  a  party  to  the  contract, 

and  the  obligations  of  a  contract  are  ordinarily  limited  to 

the  parties  by  whom  they  are  made,  and  those  who 

3.  stand  in  privity  with  them,  either  in  estate  or  contract. 
Spencer's  Case  (1583),  5  Coke  16,  1  Smith's  Lead. 
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Cas.  (8th  Am.  ed.),  •68,  •103,  and  notes,  (9th  Am.  ed),  174, 
and  notes,  (11th  Eng.  ed.),  55,  and  notes;  Webb  v.  RtisseU 
(1789),  3  T.  R.  393;  Keppell  v.  Bailey  (1834),  2  M.  &  K. 
517;  Masury  v.  Southworth  (1859),  9  Ohio  St.  340;  Glenn 
V.  Canby  (1865),  24  Md.  127;  Fitch  v.  Johnson  (1882),  104 
ni.  Ill;  Kettle  River  B.  Co,  v.  Eastern  E.  Co.  (1889),  41 
Minn.  461,  43  N.  W.  469,  6  L.  R.  A.  Ill ;  Junction  R.  Co.  v. 
Sayers  (1867),  28  Ind.  318;  Bloch  v.  Isham  (1867),  28  Ind. 
37,  92  Am.  Dec.  287 ;  Oraber  v.  Duncan  (1881),  79  Ind.  565 ; 
Wells  V.  Benton  (1886),  108  Ind,  585. 

And  unless  it  is  shown  by  the  facts  pleaded  that  the  ap- 
pellant is  in  privity  of  contract  or  privity  of  estate  with 
the  street   railroad   company,   whose   stipulation   is 

4.  sought  to  be  enforced  against  it,  or  there  is  some 
equitable  ground  upon  which  appellant  can  be  held 

bound  to  perform  such  stipulation,  the  appellee  is  not  entitled 
to  recover.  The  appellant  is  not  shown  to  be  either  the 
legal  or  equitable  assignee  of  the  contract  sued  upon,  and  it 
could  not,  on  that  account,  be  held  as  privy  to  the  contract. 

Appellee  points  us  to  the  averments  in  the  complaint  to 

the  effect  that  the  EvansviUe  Electric  Railway  Company 

after  the  execution  of  the  contract,  acquired  **all  the 

5.  rights,  franchises  and  property  of  the  street  railroad 
company,  and  assumed  and  became  bound  by  all  its 

contracts  and  obligations,  including  said  contract;"  and 
that  afterwards  the  appellant  acquired  said  road's  franchise 
and  property,  with  the  same  averments  regarding  the  as- 
sumption of  the  obligations,  etc.  It  is  not  averred  how  the 
succeeding  company  ** acquired"  the  rights,  franchise  and 
property  of  the  street  railroad  company,  nor  what  relation 
the  *'a.««umption  of  its  obligations"  had  to  the  acquiring  of 
such  rights,  franchise  and  property,  nor  upon  what  consid- 
eration, if  any,  such  contract  of  assumption  was  founded. 

Appellee   would   have   us   infer   that   appellant,   and   its 
predecessor  in  right,  assumed  such  obligations  in  considera- 
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lion  of  the  transfer  to  it  by  the  street  railroad  com- 

6.  pany  of  **all  its  rights,  franchises  and  property," 
and,  unless  this  inference  can  be  indulged  to  support 

the  averments  of  the  complaint,  no  privity  of  contract  by 
assumption  is  shown,  because  no  contract  by  the  succeeding 
corporations,  assuming  the  obligations  of  the  old  company, 
would  be  enforceable  unless  founded  upon  a  valuable  consid- 
eration.   The  contract  of  assumption  alleged  does  not 

7.  import    a    consideration,    and    therefore    the    con- 
sideration must  appear  either  by  direct  averment  or 

necessary  inference.  Robinson  v.  Barbmir  (1840),  5  Blackf. 
468;  Nichols  v.  Nowling  (1882),  82  Ind.  488;  Higham  v. 
Harris  (1886),  108  Ind.  246;  LouisvUle,  etc,  R,  Co.  v. 
Barnes  (1896),  16  Ind.  App.  312;  Bnisk  v.  Ranetj  (1870), 
34  Ind.  416;  Leach  v.  Rhodes  (1874),  49  Ind.  291. 

While  it  might  be  possible  to  indulge  the  inference  that 
the  consideration  of  the  alleged  contract  of  assumption  of 
obligation  by  the  succeeding  corporations,  was  the 
4.    transfer  to  them  of  the  rights,  franchise  and  prop- 
erty of  the  street  railroad  company,  the  averments  of 
the  appellant's  answer  completely  overthrow  such  inference. 
The  answer  avers  that  the  Evansville  Electric  Railway  Com- 
pany acquired  "all  the  rights,  franchises  and  property  of 
the  street  railroad  company,"  not  by  contract  with,  or  trans- 
fer from,  the  street  railroad  company,  but  by  purchase  of 
the  same  at  a  sale  thereof,  made  under  a  decree  of  foreclo- 
sure of  a  mortgage  thereon  antedating  the  contract  sued 
upon.    We  think,  therefore,  it  cannot  be  said  that  there  is  any 
privity  of  contract  between  the  appellant  and  the  par- 

8.  ties  to  the  contract^that  would  render  the  appellant  li- 
able thereon.    Privity  of  estate  that  can  render  parties 

liable  upon  contracts  not  of  their  own  making  relates  solely 
to  covenants  that  run  with  land,  or  some  interest  therein. 
There  is  no  estate,  title  or  interest  in  any  land,  to  which  the 
contract  sued  on  relates,  and  therefore  no  liability  could  at- 
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tach  to  the  appellant  because  it  is  privy  in  '' estate"  with  the 
parties  thereto. 

But  it  is  earnestly  insisted  by  appellee  that  there  are 

strong  equitable  grounds  upon  which  to  hold  the  appellant 

bound  by  the  contract  of  the  street  railroad  company, 

9.  and  these  are,  that  by  virtue  of  the  contract  the  cross- 
ing of  appellee's  tracks  was  effected  by  the  street  rail- 
road company,  that  the  appellant  has  succeeded  to  the  rights, 
franchises  and  property  of  the  street  railroad  company,  has 
taken  possession  of  its  road,  is  operating  the  same,  and  is 
using  the  crossing,  and  thus  has  obtained  the  benefits  of  the 
contract,  and  that  it  is  inequitable  and  unjust  that  it  should 
reap  the  benefits  of  the  contract,  and  not  bear  its  burden; 
that  while  the  contract  cannot  strictly  be  said  to  be  a  cove- 
nant running  with  land,  or  an  interest  therein,  it  partakes  of 
that  nature,  and  that  the  reasons  of  the  rules  applying  to 
such  covenants  apply  here. 

Numerous  cases  are  cited  as  supporting  appellee's  con- 
tention, and  one  to  which  our  attention  is  specially  directed 
is  the  case  of  Joy  v.  8t  Louis  (1890),  138  U.  S.  1,  11  Sup. 
Ct.  243,  34  L.  Ed.  843.  In  that  case  the  city  of  St.  Louis 
owned,  and  through  its  park  commissioners,  controlled  a 
certain  public  park  known  as  Forest  Park,  adjoining  the 
city.  A  railroad  corporation,  known  as  the  St.  Louis  Coun- 
ty Railroad  Company,  had  laid  out  and  owned  some  detached 
strips  of  right  of  way,  between  the  city  and  the  park.  The 
St.  Louis,  Kansas  City  and  Northern  Railroad  Company 
owned  a  line  of  road  between  St.  Louis  and  Kansas  City,  and 
its  road  extended  up  to  the  northern  boundary  of  the  park. 
It  also  owned  some  parts  of  a  right  of  way  between  the  park 
and  the  Union  Station  in  the  city  of  St.  Louis,  and  it  desired 
to  obtain  the  right  of  way  for  its  road  through  the  park,  and 
thence  to  the  Union  Station.  On  August  11,  1875,  the  two 
railroad  companies  and  the  park  commissioners  entered  into 
a  contract,  by  the  terms  of  which  the  roads  were  granted  the 
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right  of  way  through  the  park,  on  a  certain  line,  and  the 
grade  marked,  defined  and  approved  by  the  commissioners. 
The  roads,  in  consideration  thereof,  agreed  to  permit  other 
railroads  to  use  their  right  of  way  thus  granted  through 
the  park,  and  on  to  the  terminus  of  their  roads  in  the  city 
of  St.  Louis.  At  the  same  time  the  two  railroads  entered 
into  a  contract,  by  the  terms  of  which  the  St.  Louis  County 
Railroad  Company  agreed  to  convey  to  the  St.  Louis,  Kansas 
City  and  Northern  Railroad  Company  parts  of  the  right  of 
way  which  it  had  acquired  between  the  park  limits  and  the 
station,  and  one-half  of  the  right  of  way  through  the  park,  for 
which  said  right  of  way  a  deed  was  then  executed  by  the  St. 
Louis  County  Railroad  Company  to  the  St.  Louis,  Kansas 
City  and  Northern  Railroad  Company.  The  contracts  were 
in  writing,  and  they  and  the  deed  were  all  executed  at  the 
same  time  and  formed  parts  of  one  transaction.  The  deed 
recited  that  all  conveyances  of  said  right  of  way,  **in  this 
deed  mentioned,  are  subject  to  the  terms  and  conditions  upon 
which  the  same  are  granted  to  the  party  of  the  first  part.'' 
The  St.  Louis,  Kansas  City  and  Northern  Railroad  Company 
subsequently  became  the  owner  of  all  the  rights,  etc.,  of  the 
St.  Louis  County  Railroad  Company,  and  built  and  con- 
structed its  road  on  the  right  of  way  through  the  park,  and 
over  that  which  was  conveyed  to  it  by  the  deeds  of  the  last- 
mentioned  company,  lying  between  the  park  and  the  city. 
The  St.  Louis,  Kansas  City  and  Northern  Railroad  Company 
subsequently  became  merged,  by  consolidation  with  another 
company,  into  the  Wabash,  St.  Louis  and  Pacific  Railroad 
Company.  This  compjuiy  executed  a  mortgage  on  aU  its 
property,  and  afterwards  became  insolvent,  and  receivers 
were  appointed,  who  took  possession  of  the  property.  While 
the  property  was  in  the  hands  of  the  receivers,  the  St.  Louis, 
Kansas  City  and  Colorado  Railroad  Company  applied  to 
said  receivers  for  permission  to  enter  the  city  over  the  tracks 
of  said  road  throuf^h  the  park.  Such  permission  being  de- 
nied, said  company  and  the  city  of  St.  Louis  brought  an  ac- 
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tion  against  the  receivers  to  enjoin  them  from  interfering 
with  the  use  of  said  property  by  the  St.  Louis,  Kansas  City 
and  Colorado  Railroad  Company,  and  it  was  there  held  that, 
under  the  contract  made  between  the  railroad  companies  and 
the  park  commissioners,  the  St.  Louis,  Kansas  City  and  Colo- 
rado Railroad  Company,  with  the  consent  of  the  city,  had 
the  right,  as  against  the  receivers  and  those  they  represented^ 
to  use  the  tracks;  that  the  contract  between  the  two  rail- 
road companies  and  the  park  commissioners  formed  a  link  in 
the  chain  of  title,  by  which  the  succeeding  companies  ac- 
quired the  right  of  way  through  the  park,  and  that  equity 
would  not  permit  such  succeeding  companies  to  hold  the 
right  of  way  thus  acquired,  and  repudiate  the  obligations 
imposed  by  the  contract  under  which  it  was  acquired.  The 
decision  of  the  case  is  based  on  the  fact  that  the  contract  was 
one  under  which  the  company  denying  the  right  of  the  city 
and  the  St.  Louis,  Kansas  City  and  Colorado  Railroad  Com- 
pany acquired  title  to  the  right  of  way.  All  the  other  cases 
to  which  we  have  been  referred  have  in  them  the  same  ele- 
ment, and  that  is,  that  the  company  held  bound  by  the  con- 
tract acquired  title  to  its  property  by  virtue  of  the  contract 
which  it  seeks  to  repudiate.  Such  is  the  case  in  Midland  B, 
Co.  V.  Fisher  (1890),  125  Ind.  19,  21  Am,  St.  189,  8  L.  R.  A. 
604,  and  Lake  Erie,  etc.,  B.  Co.  v.  Priest  (1892),  131  Ind, 
413.  They  all  rest  upon  the  fact  that  the  contract  sought  to 
he  enforced  against  the  subsequent  purchaser  is  one  that 
inheres  to  the  chain  of  title  by  which  such  purchaser  holds 
the  estate.  It  forms  a  part  of  the  contract  by  which  his  title 
was  acquired. 

In  this  case  the  appellant  acquired  no  title  either  to  the 
crossing  in  question,  or  to  any  other  part  of  its  road,  by  vir- 
tue of  the  contract  sued  upon.  It  acquired  its  title  to  the 
crossing  by  virtue  of  the  franchise  granted  to  the  street 
railroad  company  to  construct  its  road,  and  this  right  passed 
from  the  street  railroad  company  to  it  by  virtue  of  the  mort- 
gage executed  by  the  street  railroad  company  before  the  con- 
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tract  was  made.  The  appellant,  aa  well  as  its  predecessor 
in  right,  is  entitled  to  the  crossing  which  the  franchise  gave 
to  it,  and  the  fact  that  said  crossing  was  put  down  by  the 
street  railroad  company,  under  the  contract  sued  upon,  can 
give  the  appellee  no  equity  against  the  appellant.  The  street 
railroad  company  could  by  no  contract,  made  with  any  one 
after  the  execution  of  the  mortgage,  in  any  manner  impair 
the  rights  of  the  mortgagee.  It  is  under  the  mortgagee,  not 
the  mortgagor,  that  appellant  holds  the  right,  franchise  and 
property  of  the  street  railroad  company ;  and  after  the  mort- 
gage was  foreclosed  and  the  purchaser  come  into  possession 
of  the  property,  that  it  should  be  compelled  to  forego  the 
use  of  the  property,  or  adopt  the  street  railroad  company's 
burdensome  contract  with  the  appellee,  would  be  grossly  in- 
equitable. The  contract  between  these  two  companies  is 
analogous  to  a  contract  between  two  railroad  companies 
whose  lines  intersect,  and  whose  rights  to  the  crossing  have 
already  been  settled. 

We  apprehend  that  such  contracts  would  never  be  held 
binding  upon  subsequent  purchasers  of  the  railroad 

10.  property,  without  notice,  and  especially  would  they 
not  be  binding  upon  subsequent  purchasers  whose 
title  was  based  upon  preexisting  mortgages. 

The  judgment  is  reversed,  with  instructions  to  the  court 
below  to  overrule  the  demurrer  to  the  answers. 


Smith  v.  Miller. 

[No.  6JJ)6.    Filed  June  22,  1909.] 

1.  Pleading. —  Complaint. —  Injunction. —  Injury, — Facts, — ^A  com- 
plaint for  an  injunction  to  prevent  Irreparable  injury  must  state 
the  facts  constituting  such  injury,    p.  170. 

2.  Pleading. — Complaint. — Injunction. — Cutting  Off  Sewer  Outlet. 
— ^A  complaint  to  enjoin  defendant  from  catting  off  plaintiff's 
sewer  outlet  alleging  that  his  houses  are  connected  with  a  certain 
sewer,  describing  it,  that  such  sewer  carries  off  all  of  the  sewage 
from  such  houses,  and  that  if  defendant  should  disconnect  amch 
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sewer  the  plaintiff  would  suffer  irreparable  damage,  in  that  he 
would  be  left  without  an  outlet  for  sewage,  is  insufficient,  the 
facts  showing  plaintiff's  right  to  such  connection,  and  the  facts 
showing  irreparable  injury  being  omitted,    p.  170. 

From  Knox  Circuit  Court ;  Orlando  H.  Cohb,  Judge. 

# 

Suit  by  William  A.  Miller  against  Lebanon  B.  Smith. 
From  a  decree  for  plaintiff,  defendant  appeals.     Reversed. 

B.  M.  Willoughby  and  James  M,  House,  for  appellant. 
Louis  A.  Meyer,  for  appellee. 

CoMSTOCK,  J. — Suit  for  perpetual  injunction.  Appellee 
seeks  to  enjoin  appellant  from  disconnecting  the  residence  of 
said  appellee  from  a  certain  sewer  on  Shelby  street  in  the 
city  of  Vincennes,  Indiana. 

The  complaint  alleges  that  the  appellee  is  the  owner  of 
lot  No.  140  in  the  city  of  Vincennes,  Indiana,  upon  which 
are  situated  two  dwelling-houses,  one  of  which  is  occupied 
by  appellee;  that  there  is  now,  and  for  several  years  has 
been,  a  sewer  extending  from  the  comer  of  Sixth  and  Shelby 
streets  in  said  city,  down  and  along  said  Shelby  street  to  the 
Wabash  river;  that  the  closets,  wash-rooms  and  sinks  in 
said  dwelling-house  are  connected  with  the  line  of  sewer- 
pipe  and  sewer  which  extends  from  the  dwelling  of  the 
plaintiff  over  and  across  adjoining  real  estate  to  Shelby 
street,  between  Third  and  Fourth  streets,  to  said  line  of 
sewer  and  sewer-pipe,  being  attached  to  and  connected  with 
an  opening  in  the  sewer  there  located  and  running  from 
Sixth  street  to  the  Wabash  river ;  that  said  connecting  sewer 
is  used  by  the  plaintiff  for  the  purpose  of  conveying  and 
conducting  sewage  from  plaintiff's  dwelling-house;  that  the 
defendant  is  threatening  to,  and  is  about  to  disconnect  said 
line  of  sewer  and  sewer-pipe,  by  severing  the  connection  at 
the  place  where  said  sewer  opens  into  and  connects  with  said 
Shelby  street  sewer;  that,  if  the  defendant  is  permitted  to 
disconnect  and  sever  said  connection,  the  plaintiff  will  suffer 
irreparable  damage,  in  that  ho  will  be  left  without  an  out- 
let to  dispose  of  said  sewage. 
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To  this  complaint  appellant's  demurrer  for  want  of  facts 
was  overruled,  and  upon  refusing  to  plead  further  a  decree 
was  entered  thereon  in  favor  of  appellee.  The  action  of 
the  court  in  overruling  said  demurrer  is  the  only  error  as- 
signed. * 

To  warrant  the  extraordinary  remedy  of  injunction  in  this 

case  it  must  be  made  plainly  to  appear  that  there  is  a 

threatened  invasion  or  a  deprivation  of  some  right  of 

1.  appellee,  and  that  the  carrying  out  of  such  threat  will 
result  in  irreparable  injury.    The  mere  allegation  of 

irreparable  injury  is  not  sufficient.  The  facts  must  appear 
on  which  the  allegation  is  predicated.  1  High,  Injunctions 
(3d  ed.),  §34;  American  Plate  Glass  Co.  v.  Nicoson  (1905), 
34  Ind.  App.  643. 

The  acts  on  which  the  claim  of  irreparable  injury  is 

based  are,  that  appellee  will  be  left  without  any  outlet  to 

dispose  of  said  sewage,  and  that  the  sew^r  gas  will 

2.  necessarily  accumulate  in  the  residence  of  this  plain- 
tiff, and  said  residence  will  become  uninhabitable  by 

reason  thereof. 

It  does  not  follow  that  another  outlet,  more  effective  even 
than  the  one  in  question,  may  not  be  made.  It  does  not  ap- 
pear from  any  averment  that  appellee  had  any  right  to  con- 
nect his  residence  with  the  Shelby  street  sewer,  nor  any  title 
or  interest  in  the  real  estate  at  the  point  of  connection  in  said 
street.  If  he  had  any  license,  easement  or  color  of  right  to 
make  the  connection  which  the  complaint  alleges  is  threat- 
ened, such  facts  should  be  set  out.  In  short,  it  does  not  ap- 
pear that  appellee  had  any  right  which  was  about  to  be  in- 
vaded. Wanting  in  these  averments,  the  court  erred  in  over- 
ruling appellant's  demurrer.  Windfall  Nat,  Oas,  etc.,  Co,  v. 
Terwilligcr  (1899),  152  Ind.  364. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lant's demurrer  to  the  complaint,  and  for  further  proceed- 
ings in  accordance  with  tliis  opinion. 
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Bloch  V.  Crumpacker  ET  AL. 

[No.  6,452.    Filed  Jane  23,  1909.] 

1.  ATTACHiflCNT  AND  Gabnishment. —  Affidavits. —  JurisdMiofu — 
Objections. — Evidence, — Where  a  complaint  In  attachment  and 
garnishment  purported  to  be  sworn  to  before  Harold  H.  Wheeler, 
tbe  defendant  answering  thereto  without  questioning  the  court's 
jorisdlctlon,  a  Judgment  for  the  plaintiffs  will  not  be  disturbed 
because  the  complaint  was  not  sworn  to,  where  said  Wheeler  was 
clerk  of  the  court  trying  the  cause,  since  the  presumption  is  that 
the  trial  court  took  judicial  notice  that  he  was  authorized  to 
administer  oaths,    p.  172. 

2.  Appeal.— Brie/«. — Waiver, — ^A  failure  to  discuss  alleged  errors 
constitutes  a  waiver  thereof,    p.  172. 

3.  New  Tkial. — Decision  **Contrary  to  the  jKvWence."— That  the 
decision  is  "contrary  to  the  evidence,"  constitutes  no  ground  for 
a  new  trial,    p.  172. 

4.  Appeal. — Weighing  Evidence, — ^The  Appellate  Court  cannot 
weigh  conflicting  evidence,    p.  172. 

Prom  Lake  Superior  Court ;  Harry  B,  Tuthill,  Judge. 

Action  by  Peter  Crumpacker  and  another  against  Abe 
Bloch.  From  a  judgment  for  plaintiffs,  defendant  appeals. 
AffirtnecL 

Thomas  J.  Wood,  for  appellant. 

Peter  Crumpacker  and  Daniel  J.  Maran,  pro  $e. 

Hadley,  C.  J. — This  action  was  instituted  in  the  Lake 
Superior  Court,  by  the  filing  of  a  complaint  and  an  affidavit 
in  attachment  and  garnishment.  Appellant  appeared  and 
filed  a  general  denial  to  both  the  complaint  and  the 
affidavit.  The  cause  was  tried,  and  judgment  rendered  in 
favor  of  appellees.  Appellant  filed  a  motion  for  a  new  trial, 
which  was  overruled.  This  ruling  of  the  court  is  the  only 
one  properly  assigned  as  error,  and  the  only  proper  specifica- 
tion in  the  motion  for  a  new  trial  is  ''that  the  decision  of  the 
court  is  contrary  to  law.** 

Appellant  seeks  to  raise  the  question  that  the  court  had  no 
jurisdiction  of  the  cause,  for  the  reason  that  the  affidavit  in 
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garnishmenl  was  not  sworn  to,  but  the  record  shows 

1.  it  was  sworn  to  before  Harold  II.  Wheeler,  who,  the 
record  in  the  ease  shows,  was  at  that  time  clerk  of  the 

Lake  Superior  Court.  To  this  appellant  answered  without 
objection.  It  will  be  presumed  that  the  court  took  judicial 
knowledge  that  the  Harold  H.  Wheeler  who  attested  the 
affidavit,  and  the  Harold  H.  Wheeler  clerk  of  the  court,  were 
one  and  the  same  persons.  State  v.  Osbam  (1900),  155  Ind. 
385;  Brooster  v.  State  (1860),  15  Ind.  190;  Buell  v.  State 
(1880),  72  Ind.  523;  Hipes  v.  State  (1880),  73  Ind.  39; 
Mount  joy  v.  State  (1881),  78  Ind.  172. 

No  reasons  are  presented  to  supx>ort  the  proposition  that 
the  decision  is  contrary  to  law.    It  is  therefore  waived.    Ap- 
pellant had  specified  in  bis  motion  for  a  new  trial, 

2.  **that  the  decision  of  the  court  is  contrary  to  the  evi- 
dence.'*   This  is  not  a  ground  for  a  new  trial,  and 

3.  presents  no   question.     State,   ex  rel,,  v.   Richeson 
(1905),  36  Ind.  App.  373,  and  cases  cited. 

Under  this  proposition  appellant  has  sought  to  argue  the 
weight  of  the  evidence — a  question  which,  if  prop- 

4.  erly  assigned  and  presented,  we  could  not  consider  in 
this  case. 

Judgment  affirmed. 


Indiana  Union  Traction  Company  v.  Smalley. 

[No.  6,497.    Filed  June  23,  1909.] 

1.  Inteburban  RAHJtOADS. — Passengcrs. — Who  are, — Question  for 
Jury. — Evidence  showing  that  the  plaintiff  entered  defendant  in- 
terurban  railroad  company's  car  while  it  was  standing  at  the 
customary  place  for  receiving  passengers,  that  the  condactor  was 
late  and  that  the  motorman  started  without  any  conductor,  that 
the  plaintiff  was  ready  and  willing  to  pay  his  fare,  that  there  was 
no  one  to  whom  to  pay  it,  that  the  motorman  directed  him  to 
alight  at  a  certain  place,  and  that  while  doing  so  the  car  gaye 
a  sudden  Jerk,  throwing  him  upon  the  street,  to  his  injury,  sus- 
tains a  verdict  that  the  plaintiff  was  a  passenger,    p.  174. 
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2.  Trial. —  Inaiructians. —  Jnterurhan  Railroads. —  Passengers*-^ 
Care, — An  Instruction  that  a  carrier  of  passengers^  thougii  not  an 
Insurer,  must  exercise  the  highest  degree  of  care  in  receiving* 
transporting  and  discharging  passengers,  and  that  it  Is  liable  to  a 
passenger,  without  fault,  for  the  slightest  neglect  of  duty,  does  not 
assume  that  the  plaintiff  was  a  passenger,    p.  176. 

3.  Tbial. —  Instructions. —  Jnterurhan  Railroads. —  Passengers, — 
Care  Toxcard. — ^An  instruction,  in  an  action  against  an  Interurban 
railroad  company  for  personal  injuries,  that  carriers  of  passen- 
gers were  required  to  exercise  the  highest  degree  of  care  for  the 
safety  of  their  passengers,  and  to  discharge  them  safely,  would 
not  mislead  the  Jury  into  thinking  that  the  instruction  was  inap- 
plicable to  interurban  railroads,  especially  where  other  instruc- 
tions followed  showing  the  rights  of  the  parties  in  detail,    p.  177. 

4.  Tbial. — Instructions, — Limiting. — Duty  of  Parties, — Parties  de- 
siring a  general  instruction  limited  to  the  particular  case  should 
prepare  such  an  instruction  and  properly  request  the  giving  there- 
of,   pp.  178, 179. 

5.  Tbiax. —  Instructions. —  Interurban  Railroads. —  Passengers. — 
Who  are. — Liability  to. — ^An  instruction  that  if  plaintiff  entered 
defendant  interurban  railroad  company's  car  while  it  was  stand- 
ing at  the  customary  place  for  receiving  passengers,  that  he  was 
ready  and  willing  to  pay  his  fare,  but  that  there  was  no  one  to 
receive  same,  he  Is  a  passenger  and  the  company  is  liable  for 
the  slightest  neglect  of  duty  toward  him  In  transporting  and  in 
providing  proper  "means"  for  him  to  alight,  is  proper ;  and  if  the 
company  desired  the  question  of  plaintiff's  good  faith  submitted. 
It  should  have  asked  for  a  modification  thereof;  and  the  word 
"means"  instead  of  the  word  "opportunity'*  was  not  misleading, 
there  being  no  question  but  that  the  car  was  provided  with  proper 
appliances,    p.  178. 

PVom  Grant  Circuit  Court ;  H,  J.  Paulus,  Judge. 

Action  by  Jacob  Smalley  against  the  Indiana  Union  Trac- 
tion Company.  From  a  judgment  on  a  verdict  for  the  plain- 
tiff for  $500,  defendant  appeals.    Affirmed, 

J.  A.  Van  Osdol,  W,  A,  Kittinger  and  Carroll  &  Dean,  for 
appellant. 
J,  P.  Charles,  for  appellee. 

Myeics,  J. — The  appellee  recovered  judgment  for  personal 
injuries  suffered  through  the  alleged  negligence  of  appellant. 
The  overruling  of  a  motion  for  a  new  trial  is  the  only  error 
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assigned.  Under  this  assignment  the  appellant  questions  the 
suflSciency  of  the  evidence  to  sustain  the  verdict  and  the  cor- 
rectness of  certain  instructions  given  to  the  jury. 

The  evidence  in  some  material  respects  was  conflicting. 
There  was  evidence  upon  which  the  jury  might  have  found 

that  on  or  before  November  10,  1905,  appellant  was  a 
1.     corporation  engaged  in  operating  a  system  of  electric 

street  and  iuterurban  railway  lines  in  the  city  of 
Marion,  Indiana,  for  the  carrying  of  passengers  for  hire,  and 
had  in  its  employ  as  motorman  one  Oliver.  There  was  a  line 
of  the  appellant's  railway  nmning  south  on  Washington 
street  in  that  city  to  and  beyond  Thirty-sixth  street.  It 
branched  at  Thirtieth  street,  one  branch  running  east  on  that 
street.  Appellee  was  about  fifty  years  old,  and  was  a  meat 
cutter  for  Haines  &  Co.,  whose  place  of  business  was  at  the 
northwest  comer  of  Washington  and  Thirty-sixth  streets. 
He  had  worked  there  more  than  four  weeks.  He  left  his 
home  on  Tenth  street  on  the  morning  of  the  accident  in  time 
to  catch  a  car  which  started  about  5  o'clock.  He  entered 
that  car  at  Washington  and  Tenth  streets,  paid  his  fare,  and 
got  oflf  at  Thirtieth  street.  A  car,  called  the  ** College  car" 
was  standing  there  headed  south.  That  was  the  customary 
stopping  place  for  the  College  car  and  other  cars  of  the  appel- 
lant, to  take  on  and  discharge  passengers,  as  the  appellee 
knew.  It  was  a  closed  car,  having  a  door  and  a  platform 
at  each  end,  inclosed  by  a  vestibule.  The  car  was  operated 
by  electricity.  Oliver,  the  motorman,  was  on  the  car,  and  he 
and  appellee  were  acquainted  with  each  other.  Appellee, 
since  he  had  been  working  for  Haines  &  Co.,  had  rid- 
den with  Oliver  on  his  car  a  number  of  times.  There  was  a 
boy  on  the  car,  but  no  employe  of  the  appellant,  except 
Oliver.  There  was  a  conductor  for  this  car,  but  he  was  not 
on  it  during  the  time  appellee  was  on  the  car.  There  were 
glass  windows  between  the  end  platforms  and  the  inside  of 
the  car,  so  arranged  that  the  motorman  on  the  front  plat- 
form could  see  most  places  on  the  rear  platform.    It  was  a 
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reversible  car,  the  platforms  being  substantially  alike.  Be- 
fore getting  upon  the  car  the  appellee  asked  the  motorman 
if  he  was  going  south,  and  he  answered  in  the  affirmative. 
Appellee  then  boarded  the  ear  at  the  north  or  rear  end,  and 
walked  through  it  to  the  front  end.  The  first  thing  the  mo- 
torman said  to  him  was  that  he  had  waited  on  his  conductor 
too  long,  and  would  go  on  without  him,  and  he  immediately 
started  the  car  south.  The  motorman  stopped  the  car  at  an 
intermediate  point,  and  the  boy  who  was  on  the  car  got  off. 
There  was  no  place  in  or  about  the  car  arranged  for  deposit- 
ing the  fare  or  tickets  of  the  passengers.  No  one  asked  the 
appellee  for  any  ticket  or  other  compensation.  When  he 
got  on  the  car  he  expected  to  pay  his  fare  in  money,  and 
was  able  to  do  so.  He  never  refused  to  pay  his  fare.  He  was 
acquainted  with  the  duties  of  conductors  on  similar  cars  with 
reference  to  taking  up  fares  and  assisting  passengers.  He 
testified  that  it  was  their  duty  to  collect  fares,  and  to  signal 
the  motorman  to  stop  and  start  the  cars  for  passengers  to 
get  on  and  off.  The  motorman  knew  where  the  appellee 
worked,  and  while  the  appellee  was  standing  in  the  front 
part  of  the  car,  talking  with  the  motorman,  the  motorman 
told  him  to  go  to  the  rear  of  the  car  and  get  ready  to  get  off, 
and  he  would  let  him  off  when  he  got  to  Haines's.  Appellee 
thereupon  walked  back  through  the  car  and  out  of  the  door, 
and  prepared  to  get  off.  He  was  standing  with  both  feet 
on  the  step  of  the  car  on  the  west  side,  one  step  down  from 
the  vestibule  platform  and  about  twelve  inches  above  the 
asphalt  street.  When  he  went  out  on  the  rear  platform  the 
car  was  not  quite  a  square  from  Haines's  place,  and  was 
running  at  less  than  ordinary  speed.  He  was  carrying  a 
small  bucket  in  his  right  hand.  The  car  ran  slowly  until  it 
was  less  than  one  hundred  feet  north  of  Haines's  place.  Ap- 
pellee was  holding  to  the  handhold  on  the  car  with  his  left 
hand.  The  car  jerked,  and  the  jerking  caused  him  to  lose  his 
hold,  and  he  was  thrown  back  against  the  rear  end  of  the  car 
and  from  thence  upon  the  street.    He  struck  the  street  at  full 
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length,  his  head,  he  thought,  striking  first.  He  was  severely 
injured.  The  usual  stopping  place  of  this  and  other  cars  go- 
ing south  was  on  the  south  side  of  Thirty-sixth  street,  which 
was  about  sixty  feet  wide.  It  was  not  yet  daylight  when  he 
was  injured,  but  there  were  lights  in  the  car. 

The  appellee,  in  that  portion  of  his  brief  under  the  head- 
ing of  ** Points  and  Authorities,"  makes  some  statements  and 
cites  some  authorities  relating  to  mere  licensees,  trespassers 
and  persons  attempting  to  procure  transportation  imder  cir- 
cumstances amounting  to  fraud  upon  the  carrier;  yet  in  its 
argument,  the  appellee  concedes  that  under  the  circum- 
stances the  company  owed  the  appellee  ordinary  care. 

We  see  no  such  conclusive  indication  of  fraud  as  would 
authorize  this  court  upon  such  question  to  set  aside  the  de- 
termination of  the  jury.  We  are  of  the  opinion  that  under 
the  facts  in  evidence  the  jury  was  justified  in  regarding  the 
appellee  as  a  passenger  entitled  to  that  high  degree  of  care 
due  from  a  common  carrier  of  passengers. 

In  instruction  four,  given  at  the  request  of  the  appellee, 
it  was  stated  that  a  carrier  of  passengers,  while  not  an  in- 
surer of  the  safety  of  its  passengers,  is  required  to 

2.  exercise  the  highest  degree  of  care  to  secure  their 
safety,  and  it  is  liable  to  a  passenger,  who  is  himself 
without  fault,  for  an  injury  caused  by  an  omission  or  fail- 
ure to  exercise  such  care,  or  for  the  slightest  neglect  of  duty 
in  this  respect ;  that  the  passenger  is  entitled  to  be  carried 
properly,  and  it  is  the  duty  of  the  carrier  to  provide  for  the 
safe  receiving  and  discharging  of  its  passengers;  that  it  is 
bound  to  exercise  the  strictest  vigilance  not  only  to  carry 
its  passengers  to  their  destination,  but  also  to  discharge 
them  safely  upon  their  arrival  at  such  destination.  Counsel 
object  to  the  instruction,  on  the  alleged  ground  that  it  ig- 
nores the  rule  that  the  high  degree  of  care  required  of  a 
public  carrier  toward  its  passengers  must  be  consistent  with 
the  mode  of  conveyance,  and  is  the  highest  practicable  degree 
of  care;   and,  also,  that  as  applied  to  this  case  it  proceeds 
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apon  the  assumption  that  the  relation  of  carrier  and  pas- 
senger existed  between  the  parties  when  that  fact  was  in 
dispute.  The  instruction  was  a  general  statement  of  proposi- 
tions of  law,  and  assumed  no  fact  as  established  in  this  case. 
The  jury  scarcely  could  regard  the  instruction  as  directing 
their  consideration  to  the  degree  of  care  applicable  to  any 
other  kind  of  conveyance  than  that  to  which  the  case 
3.  on  trial  related,  for,  after  the  general  statement,  refer- 
ence was  made  to  the  discharge  of  passengers  at  their 
destination,  the  very  matter  involved  in  this  case.  Besides 
the  statement  in  this  instruction  that  the  carrier  is  not  an 
insurer  of  the  safety  of  its  passangers,  the  court,  at  the  re- 
quest of  the  appellant,  instructed  the  jury  that  if  it  found 
from  the  evidence  that  the  injury  to  the  appellee  was  purely 
accidental,  its  verdict  should  be  for  the  defendant;  and  in 
another  instruction,  asked  for  by  the  appellant  and  given,  it 
was  stated  that  unless  the  appellee  had  proved  by  a  pre- 
ponderance of  the  evidence  that  at  the  time  he  fell  from  the 
ear  it  gave  a  sudden  jerk,  he  could  not  recover,  and  that  if 
the  evidence  showed  that  the  car,  at  the  point  where  the 
plaintiff  undertook  to  alight  or  fell  from  the  car,  was  so 
running  along  in  its  usual  way,  without  any  sudden  jerk  or 
movement,  its  verdict  should  be  for  the  defendant  upon  this 
issue.  All  the  instructions  requested  by  appellant  were 
given.  The  jury  would  of  course  consider  that  the  carrying 
of  passengers  by  an  electric  car  was  a  lawful  business,  and 
the  jury  would  not  be  able  to  infer  that  the  court  intended 
to  tell  them  that  the  appellant  was  obliged  to  exercise  a  de- 
gree  of  care  incompatible  with  the  carrying  on  of  that  busi- 
ness. 

In  Louisville,  etc.,  Fetry  Co.  v.  Nolan  (1893),  135  Ind, 
60,  64,  it  was  stated  by  the  court  as  '*the  settled  law  of  this 
State  that  a  carrier  of  passengers  is  not  an  insurer  of  the 
safety  of  its  passengers,  but  it  is  required  to  exercise  the 
highest  degree  of  care  to  secure  their  safety,  and  it  is  liable 
Vol.  44—12 
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to  a  passenger,  who  is  himself  without  fault,  for  any  omis- 
sion or  failure  to  exercise  this  power,  and  for  the  slightest 
neglect  of  duty  in  this  respect." 

If  the  appellant  had  requested  an  instruction  on  this  sub- 
ject containing  the  phrases,  for  the  absence  of  which  appel- 
lant criticizes  instruction  four,   and  unobjectionable 

4.  in  other  respects,  it  would  have  been  proper  for  the 
court  to  give  it,  but  we  are  of  the  opinion  that  the 

instruction  given  at  appellee's  request  was  not  materially 
defective.  Indiana  Union  Traction  Co,  v.  Thomas  (1909), 
post,  468. 

The  seventh  instruction,  given  at  appellee's  request,  is 

criticized  by  the  appellant.    It  is  as  follows:    **The  stopping 

of  a  street-car,  that  is  being  operated  by  a  carrier  of 

5.  passengers,  at  a  point  on  a  street  or  highway  where 
such  cars  usually  stop  for  the  purpose  of  receiving 

passengers,  constitutes  an  invitation  to  those  in  waiting  to 
take  passage  if  they  desire;  and  if  you  find  from  a  fair  pre- 
ponderance of  the  evidence  in  this  case  that  said  College  car 
named  in  plaintiff's  complaint  was  so  stopped  at  the  inter- 
section of  Thirtfeth  and  Washington  streets  in  the  city  of 
Marion,  that  said  point  was  a  customary  and  usual  stop  for 
receiving  passengers  on  said  car,  and  was  so  known  to  the 
plaintiff,  that  plaintiff  took  passage  on  said  car  at  said  point 
while  it  was  so  standing,  with  the  intention  of  becoming  a 
passenger  thereon,  and  with  tlie  intention  of  paying  the 
usual  and  customary  fare  charged  passengers  thereon,  and 
that  he  ^vas  then  and  there  ready,  able  and  willing  to  do  so, 
that  no  fare,  ticket  or  other  compensation  was  at  any  time 
demanded  or  requested  of  the  plaintiff,  and  no  place  pro- 
vided in  or  about  snid  ear  for  the  purpose  of  depositing  such 
fare,  ticket  or  compensation,  and  that  plaintiff  at  no  time 
refused  to  pay  liis  fare — then  I  charge  you  that  he  was,  while 
so  riding  on  said  car,  entitled  to  the  exercise  by  the  defend- 
ant, its  servants  and  employes,  of  the  highest  degree  of  care 
to  provide  for  his  safety  in  being  transported  upon  said  car 
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to  his  destination,  and  to  proper  means  of  alighting  from 
said  ear ;  and  any  neglect  in  the  performance  of  such  duty, 
by  reason  of  which  he  was  injured,  all  as  averred  in  the 
plaintiff's  complaint,  w^ould  entitle  him  to  recover,  unless 
his  negligence  contributed  to  the  injuries  complained  of. ' ' 

What  we  have  already  said  applies  to  this  instruction.  It 
is  specially  objected  to  by  appellant,  on  the  ground  that  it 
ignores  the  factor  of  good  faith  on  the  part  of  the  passenger. 
The  jury  could  not  have  been  misled  in  this  respect  by  the 
instruction.  If  the  appellant  desired  a  more  specific  instruc- 
tion in  this  regard  it  should  have  asked  it.    The  in- 

4.  struction  is  also  criticized  because  of  the  use  therein 
of  the  word  ** means,''  and  it  is  suggested  that  the 
court  should  have  used  the  word  ** opportunity."  The  jury 
could  not  have  been  misled,  as  thus  suggested. 

There  was  not  in  the  case  any  question  as  to  whether  the 
appliances  formed  a  part  of  the  equipment  of  the  car.  The 
only  sense  in  which  it  was  possible  for  the  jury  to  under- 
stand the  word  used  was  that  of  proper  opportunity  to  alight. 
The  instruction,  as  it  necessarily  would  be  understood,  is 
well  supported  in  all  its  parts  by  the  decisions  of  this  court 
and  the  Supreme  Court.  Hall  v.  Terre  Haute  Electric  Co. 
(1906),  38  Ind.  App.  43;  Wabash  River  Traction  Co.  v. 
Baker  (1906),  167  Ind.  262;  Indianapolis  Traction,  etc,  Co. 
V.  Klentschy  (1907),  167  Ind.  598;  Citizens  St,  R.  Co.  v. 
Jolly  (1903),  161  Ind.  80;  Citizens  St.  R.  Co.  v.  Twiname 
(1887),  111  Ind.  587;  Citizens  St.  R.  Co.  v.  Merl  (1901),  26 
Ind.  App.  284;  Evansville,  etc.,  R.  Co.  v.  Mills  (1906),  37 
Ind  App.  598;  Terre  Haute  Electric  R.  Co.  v.  Lauer  (1899), 
21  Ind.  App.  466 ;  Fort  Wayne  Traction  Co.  v.  Hardendorf 
(1905),  164  Ind.  403. 

Judgment  affirmed. 
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Michigan  Mutual  Life  Insurance  Company 
V.  Thompson  bt  al.,  by  Next  Friend. 

[No.  6,470.    Filed  December  17,  1908.    Rehearing  denied  February 
25,  1909.    Transfer  denied  June  24,  1909.] 

1.  PamciPAL  AND  Agent. — Undisputed  Facts, — Question  for  Court. 
— ^Where  the  facts  are  undisputed,  the  question  whether  a  person 
is  the  agent  of  another  is  one  for  the  court,    p.  183. 

2.  Pbincipal  and  Agent. — Local. — Power  to  Appoint  Agent. — In- 
surance.— The  local  agent  of  an  insurance  company  for  a  county 
has  no  implied  power  to  appoint  another  as  an  agent  of  such  com- 
pany,   p.  183. 

3.  INSUBANCE. — Agents, — Of  Assured. — Where  an  insurance  appli- 
cation is  made  to  one  company,  through  its  local  agent,  and  such 
application  is  rejected,  such  agent  in  trying  to  have  the  applica- 
tion accepted  by  another  company,  Is  the  agent  of  the  assured 
and  not  of  the  other  company,    p.  183. 

4.  Insubance. — Agents. — Of  Company. — So  long  as  a  local  agent 
of  an  insurance  company  is  transacting  business  on  behalf  of  his 
company  he  is  its  agent,  and  not  the  agent  of  the  assured,    p.  184. 

5.  Insurance. — Delivery  of  Policy. — Necessity  of. — ^An  insurance 
policy  providing  that  it  "shall  not  take  effect  ♦  ♦  ♦  unless  the 
insured  is  in  good  health  at  the  time  of  its  delivery,"  is  invalid 
unless  delivered,    p.  184. 

6.  Insubance. — Application, — Policy. — Delivery  While  Assured  is 
in  Oood  Health. — Where  an  insurance  application  provides  that 
the  policy  to  he  issued  shall  not  take  effect  "unless  the  insured  is 
in  good  health  at  the  time  of  Its  delivery,"  and  the  policy  pro- 
vides that  it  "shall  not  take  effect  ♦  ♦  ♦  unless  the  insured 
is  in  good  health  at  the  time  of  its  delivery  to  him,"  a  policy 
issued  by  the  company  and  received  by  its  local  agent  on  April 
14,  but  not  delivered,  is  invalid,  where  assured  was  bitten  by  a 
spider  on  the  same  day,  from  the  effects  of  which  she  subse- 
quently died.    p.  184. 

7.  Insurance. — Policy. — Delivery. — To  Agent  to  Deliver  to  As- 
sured.— ^The  receipt  by  an  agent  of  an  insurance  policy  to  be 
delivered  unconditionally  to  the  assured  constitutes  a  delivery  to 
the  assured,  though  such  policy  was  never  physically  delivered  to 
the  assured,    p.  186. 

8.  Insurance. — Policy. — Delivery  to  Agent. — Presumptions. — ^Proof 
of  delivery  of  an  insurance  policy  by  the  company  to  its  agent, 
the  policy  providing  for  a  delivery  to  assured  only  upon  payment 
of  the  premium,  and  only  while  assured  is  in  good  health,  does 
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not  show  a  delivery  of  the  policy  to  the  agent  to  be  delivered 
unconditionally  to  the  assured,    p.  186. 

From  Superior  Court  of  Vanderburgh  County ;  Alexander 
CHlckrist,  Judge. 

Action  by  Clifton  Thompson  and  others,  by  their  next 
friend,  against  the  Michigan  Mutual  Life  Insurance  Com- 
pany. From  a  judgment  for  plaintiffs,  defendant  appeals. 
Reversed. 

John  E.  Iglehari,  Edwin  Taylor,  E.  H.  Iglehart,  Oeorge 
D.  Heilman  and  A.  H,  Wilkinson,  for  appellant. 

Thomas  Van  Buskirk,  Lane  B.  Osborn,  Oeorge  K,  Denton 
and  WUey  dk  Jones,  for  appellees. 

CoMSTOCK,  P.  J. — Appellees  recovered  judgment  against 
appellant  for  $1,000,  upon  a  policy  of  insurance  on  the  life 
of  Lulu  Thompson,  which  policy  was  made  payable  to  them. 

The  complaint  is  in  one  paragraph,  and  alleges  that,  with 
the  exception  of  Charles  Thompson,  the  appellees  are  infants, 
said  Charles  acting  as  next  friend ;  that  appellant  on  March 
— ,  1900,  issued  its  policy  of  insurance  upon  the  life  of  Lulu 
Thompson  in  the  sum  of  $1,000,  payable  to  appellees,  her 
children ;  that  the  premium  was  paid  thereon,  the  policy  de- 
livered, and  that  the  insured  died  April  21,  1900 ;  that  notice 
of  death  was  given  to  appellant,  and  a  request  made  for 
blanks  for  proofs  of  death,  but  the  liability  was  denied ;  that 
appellees  had  performed  all  the  conditions  required  by  them 
to  be  performed,  as  had  also  the  decedent  in  her  lifetime; 
that  the  payment  had  been  demanded  and  refused;  that 
appellant  had  possession  of  the  policy,  and  appellees  were 
therefore  unable  to  make  the  same  a  part  of  the  complaint. 

The  action  of  the  court  in  overruling  appellant's  motion 
for  a  new  trial  is  the  only  error  discussed. 

The  insufficiency  of  the  evidence,  the  correctness  of  the 
verdict,  the  refusal  of  the  court  to  give  certain  instructions 
requested,  the  giving  of  certain  instructions  on  its  own  mo- 
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tion,  and  the  misconduct  of  counsel  for  appellees  in  the  ar- 
gument to  the  jury,  are  reasons  set  out  in  said  motion. 

The  validity  of  the  policy  depends  upon  two  conditions: 
(1)  Whether  the  first  premium  was  paid  to  any  agent  of  ap- 
pellant authorized  to  receive  it;  (2)  whether,  at  the  time 
it  was  delivered  to  appellant's  agent  at  Evansville,  the  in- 
sured was  in  good  health. 

The  policy  contained  the  following  provision : 

"This  policy  shall  not  take  effect  unless  the  first  pre- 
mium is  paid  in  cash,  or  note  for  extension  of  time  for 
such  payment  is  accepted  by  the  company  at  its  home 
oflSce  at  Detroit,  Michigan,  nor  unless  the  insured  is  in 
good  health  at  the  time  of  its  delivery  to  him." 

In  the  application  this  condition  is  thus  set  out : 

*'It  is  hereby  agreed  that  the  policy  shall  not  take  effect 
unless  the  first  premium  is  paid  in  cash  to  the  company 
or  its  authorized  agent,  or  a  note  for  extension  of  time 
for  such  payment  is  accepted  by  the  company  at  its 
home  office  in  Detroit ;  nor  unless  the  insured  is  in  good 
health  at  the  time  of  its  delivery." 

It  appears  from  the  evidence  that  one  Veatch,  the  local 
agent  of  the  Washington  Life  Insurance  Company,  at  Evans- 
ville, Indiana,  had  written  an  application  for  Lulu  Thompson 
to  said  company,  which  application  had  been  rejected. 
Thereupon  Veatch  notified  the  husband  of  said  Lulu  Thomp- 
son that  said  application  had  been  rejected,  and  told  him  that 
he  could  procure  insurance  in  another  company  as  good  as  the 
Washington  Life  Insurance  Company,  but  that  the  premium 
would  be  a  little  more,  and  Thompson  said:  **Go  ahead  and 
get  her  in  any  good  company."  There* is  evidence  (con- 
tradicted) to  show  that  Thompson  had  paid  the  premium 
on  the  application  in  the  Washington  Life  Insurance  Com- 
pany, and,  at  the  time  of  making  the  application  in  the  ap- 
pellant company,  he  paid  to  Veatch  the  additional  amount 
necessary  to  make  the  premium  in  that  company.  The  money 
so  paid  to  Veatch  was,  at  the  request  of  said  Thompson,  re- 
paid to  him  after  the  death  of  his  wife — a  part  of  it  being 


MAY  TERM,  1909.  183 

Michigan  Mut.  Life  Ins.  Co.  v.  Thompson — 44  Ind.  App.  180. 

repaid  by  Veatch  and  a  part  by  the  state  agent  of  the  Wash- 
ington Life  Insurance  Company.  Veatch  obtained  from 
Tate,  appellant's  agent  at  Evansville,  a  blank  application, 
which  was  filled  out  by  the  applicant,  and  to  which  Veatch 
signed  his  name,  attesting  the  signature,  and  delivered  the 
same  to  Tate,  who  forwarded  it  to  the  state  agent  at  Indian- 
apolis. The  policy  was  issued  and  returned  by  mail  to  Tate 
at  EvansviUe,  and  was  received  by  him  on  April  14,  about  4 
o'clock  in  the  afternoon,  but  was  never  delivered  to  the  ap- 
plicant. On  the  same  evening,  said  Lulu  Thompson  was 
found  to  have  been  bitten  by  a  spider,  from  the  effects  of 
which  erysipelas  developed,  and  she  died  some  eight  days 
later.  Veatch  was  not  engaged,  either  on  salary  or  on  com- 
mission, under  said  Tate.  He  had  written  some  fire  and  acci- 
dent insurance,  for  which  Tate  paid  him  part  of  the  com- 
mission when  the  premium  was  paid.  Veatch  and  Tate  also 
exchanged  business.  The  application  filled  out  by  Mrs. 
Thompson  was  the  only  application  to  the  Michigan  Mutual 
Life  Insurance  Company  asked  for  or  given  to  said  Veatch. 
Whether,  upon  a  given  state  of  facts,  a  person  is  or  is  not 
an  agent  of  another,  is  a  question  for  the  court.    Indi- 

1.  ana  Ins.  Co.  v.  Hartwell  (1890),  123  Ind.  177,  193; 
Indiana  Ins,  Co.  v.  Hartwell  (1885),  100  Ind.  566. 

Tate,  who  resided  at  Evansville,  was  the  local  agent  of  the 
Michigan  Mutual  Life  Insurance  Company,  for  Van- 

2.  derburgh  county.    He  had  no  authority  to  appoint  an- 
other as  agent.     Mutual  Life  Ins.  Co.  v.  Reynolds 

(1906),  81  Ark.  202,  98  S.  W.  963;  28  Cent.  Dig.,  §118,  title, 
Insurance. 

Veatch  was  the  agent  of  the  insured  in  the  procurement  of 

said  insurance,  and  in  the  payment  of  the  premium.    Had 

appellee  Thompson  paid  the  first  premium,  and  the 

3.  application  had  then  been  rejected,  he  could  not  have 
collected  from  the  appellant  company  money  paid  to 

Veatch  which  it  had  not  received,  and  of  which  it  had  no 
knowledge.    Had  the  appellant  received  the  money,  or  had 
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knowledge  of  its  payment  |ind  acted  upon  the  application^ 
under  the  authorities  cited  by  appellees  it  would  have  made 
Veatch  its  agent  by  ratification. 

When  Thompson  told  Veatch  to  *  *  go  ahead  and  get  her  in 
any  good  company,"  he  made  him  his  representative.  When 
Veatch  procured  the  application  in  question  he  was  acting 
under  the  authority  and  in  behalf  of  the  applicant.  He  was 
acting  for  the  Washington  Life  Insurance  Company,  of 
which  company  he  was  agent,  up  to  the  time  of  the 

4.  rejection  of  the  application  by  that  company.    Ham- 
Met  V.  City  Ins.  Co.  (1888),  36  Fed.  118;  Fame  Ins. 

Co.  V.  Mann  (1879),  4  111.  App.  485;  American  Fire  Ins.  Co. 
V.  Brooks  (1896),  83  Md.  22,  34  Atl.  373;  Duluth  Nat.  Bank 
V.  Knoxville  Fire  Ins.  Co.  (1886),  85  Tenn.  76,  1  S.  W.  689; 
Commonwealth,  etc.,  Ins.  Co.  v.  Knabe,  etc.,  Mfg.  Co.  (1898), 
171  Mass.  265,  50  N.  E.  516;  Bradley  v.  German-American 
Ins.  Co.  (1901),  90  Mo.  App.  369;  CrisweU  v.  Riley  (1892), 
5  Ind.  App.  496;  Hartford  Fire  Ins.  Co.  v.  Reynolds  (1877), 
36  Mich.  502;  Maryland  v.  Royal  Ins.  Co.  (1872),  71  Pa.  St. 
393 ;  Pottsville  Mut.  Fire  Ins.  Co.  v.  Minnequa  Springs,  etc., 
Co.  (1882),  100  Pa.  St.  137;  Wilber  v.  William^burgh  City 
Fire  Ins.  Co.  (1890),  122  N.  Y.  439,  25  N.  E.  926. 

Upon  the  undisputed  facts,  Veatch  was  the  agent  of  the 
insured.    But,  even  if  he  had  been  agent  of  appellant 

5.  company,  a  delivery  of  the  policy  under  the  condi- 
tions named  was  still  essential  to  its  validity. 

The  applicant  had  no  notice  that  the  policy  had  been  re- 
ceived by  the  appellant's  agent  at  Evansville.    No.  premium 
was  ever  paid  to  any  agent  or  representative  of  appel- 

6.  lant  or  note  given  therefor.    Neither  the  company  nor 
any  of  its  agents  knew  that  any  money  had  been  paid 

as  first  premium  on  said  insurance  policy,  or  that  it  was 
f»laimed  to  have  been  paid  to  any  one,  either  authorized  or 
not,  as  its  agent  to  receive  it. 

The  evidence  shows  that  at  the  time  the  policy  was  re- 
ceived by  Tate  at  Evansville,  on  April  14,  1900,  Lulu  Thomp- 
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son  had  been  inoculated  with  poison  by  the  bite  of  a  spider 
upon  her  neck.  The  exact  time  when  she  received  the  bite 
was  not  shown.  The  serious  nature  of  the  illness  occasioned 
thereby  is  evidenced  by  the  fact  that  she  was  continuously 
sick  from  the  time  of  said  bite  referred  to  in  the  evidence 
until  her  death. 

Where  the  application  contains  a  recital  that  the  contract 
shall  be  completed  only  by  delivery  of  the  policy  {McCully's 
Admr.  v.  Phoenix,  etc.,  Ins.  Co.  [1881],  18  W.  Va.  782),  or 
that  the  policy  shall  not  be  in  force  until  its  delivery  to  the 
applicant  (Kohen  v.  Mutual,  etc.,  Life  Assn.  [1886],  28  Fed. 
705),  the  contract  will  not  become  binding  on  the  company 
until  the  policy  is  delivered  {McMaster  v.  New  York  Life 
Ins.  Co.  [1899],  99  Fed.  856,  40  C.  C.  A.  119;  Union  Cent. 
Life  Ins.  Co.  v.  Pauly  [1893],  8  Ind.  App.  85).  The  rule 
just  discussed  is  especially  applicable  where  the  policy  pro- 
vides that  it  shall  not  take  effect  unless  it  is  delivered  while 
the  applicant  is  in  good  health.  Ray  v.  Security,  etc.,  Ins. 
Co.  (1900),  126  N.  C.  166;  Paine  v.  Pacific  Mut.  Life  Ins. 
Co.  (1892),  51  Fed.  689,  2  C.  C.  A.  459;  Metropolitan  Life 
Ins.  Co.  V.  Howie  (1903),  68  Ohio  St.  614,  621,  622,  68  N.  E. 
4;  Roblee  v.  Masonic  Life  Assn.  (1902),  77  N.  Y.  Supp. 
1098;  Volker  v.  Metropolitan  Life  Ins.  Co.  (1893),  21  N.  Y. 
Supp.  456;  Misselhorn  v.  Mutual,  etc.,  Life  Assn.  (1888),  30 
Mo.  App.  589. 

The  policy  was  returned  to  the  company  by  Tate,  Veatch 
having  had  nothing  to  do  with  the  matter  after  delivering 
the  application  to  him.  The  reason  given  by  Tate  for  its 
return  was  that  Mrs.  Thompson  was  in  bad  health,  and  that 
the  first  premium  had  not  been  paid.  To  have  delivered  the 
policy  to  the  applicant  upon  its  receipt,  neither  of  these  two 
conditions  having  been  complied  with,  would  have  been  in 
violation  of  the  terms  of  the  contract  and  against  the  rules  of 
the  company. 

The  receipt  by  an  agent  from  his  insurance  company  of  a 
policy  to  be  unconditionally  delivered  by  him  to  the  applicant 
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is,  in  law,  tantamount  to  a  delivery  to  the  insured, 

7.  though  the  agent  never  surrenders  possession  of  the 
policy,  and  though  its  delivery  to  the  applicant  is  by 

contract  made  essential  to  its  validity.  Neff  v.  Metropolitan 
Life  Ins,  Co.  (1909),  39  Ind.  App.  250,  and  cases  cited; 
Yonge  v.  Equitable,  etc.,  Society  (1887),  30  Fed.  902;  1 
May,  Insurance  (4th  ed.),  §60. 

The  facts  in  this  case  do  not  bring  it  within  the  rule. 

There  could  be  no  presumption,  in  the  absence  of  evidence, 

that  the  principal  had  instructed  its  agent  to  deliver 

8.  the  policy  without  the  payment  of  the  first  premium, 
or  while  the  applicant  was  not  in  good  health,  in  viola- 
tion of  the  stipulations  in  the  policy  and  the  application. 

Other  alleged  errors  we  do  not  deem  necessary  to  pass 
upon. 

The  verdict  is  not  sustained  by  the  evidence.  Judgment 
reversed,  with  instructions  to  sustain  appellant's  motion  for 
a  new  trial. 


Apperson  et  al.  v.  Lazro. 

[No.  6^9.     Filed  February  5,  1909.     Rehearing  denied  April  29, 

1909.    Transfer  denied  June  24,  1909.] 

1.  Pleading. — Complaint. — Neffligence. — Automohilea. — A  complaint 
alleging  that  defendants  "carelessly,  negligently  and  recklessly 
ran  and  operated  said  automobile  at  a  high,  reckless  and  danger- 
ous rate  of  speed  ♦  ♦  ♦  toward  and  against  said  plaintiff, 
and  thereby  knocked  him  down,  *  *  *  to  plaintiff's  great 
injurj',"  states  a  cause  of  action,    p.  189. 

2.  Pleading. — Complaint. — Construction. — ^A  complaint  should  be 
tested  by  its  general  scope ;  and  nothing  extrinsic  should  be  con- 
sidered which  impairs  the  result  set  forth  therein,    p.  190. 

3.  Pleading. —  Complaint. —  Negligence. — Automohiles. — Highway  ff. 
— Use  of. — A  general  allegation  that  defendants  negligently  ran 
their  automobile  against  plaintiff,  is  sufficient  on  demurrer,  with- 
out alleging  the  specific  facts;  and  the  facts  showing  the  negli- 
gence are  admissible   in   evidence   thereunder,     pp.  190, 195. 

4.  Negligence.— Lrttr  of  the  Road.— Turning  to  the  Right.— Auto- 
mohiles.— The  law  of  the  road,  requiring  vehicle  drivers,  upon 
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meeting,  to  pass  to  the  right  does  not  apply  to  their  meeting  of 
pedestrians,    p.  190. 

5.  Highways. — Right  to  Use. — ^All  persons  have  equal  rights  to 
the  use  of  the  highways,  and  all  mnst  use  reasonable  care,  under 
the  particular  circumstances,  to  avoid  injuries  to  others  using 
them.    pp.  190, 195. 

6.  Negligence. — Contributory, — Contributory  negligence  precludes 
a  recovery  by  the  plaintiff,    p.  191. 

7.  Negligence. — Antomohiles, — ^The  drivers  of  an  automobile,  who 
met  an  old  man,  almost  blind,  cautiously  walking  along  the  side 
of  the  road,  such  drivers  failing  to  stop  their  machine  or  to 
turn  out,  on  account  of  which  the  old  man  in  trying  to  escape  was 
struclc  and  Injured,  are  guilty  of  negligence,    p.  191. 

8.  Negligence. — Hiffhicays. — Use  of,  by  Blind  Persons. — ^A  person 
almost  blind  is  not  guilty  of  negligence  by  reason  of  the  mere 
fact  of  traveling  upon  the  highway,  the  law  requiring  him  to  use 
ordinary  care  under  the  circumstances,    p.  192. 

9.  Pleading. —  Complaint. —  Highxcays, —  Use  of, — Automobiles, — A 
complaint  alleging  that  the  plaintiff,  a  pedestrian,  almost  blind, 
was  "walking  along  the  west  side  of  said  highway,  and  to  the 
right  of  the  beaten  roadway,"  shows — ^not  Improperly — a  fact 
indicating  the  use  of  care.    p.  192. 

10.  Negligence. — Automobiles. — Evidence, — In  an  action  by  an  old 
man,  almost  blind,  against  the  drivers  of  an  automobile,  for  run- 
ning over  him,  the  evidence  showing  that  be  was  at  tho  side 
of  the  road  and  they  ran  straight  toward  him,  it  is  not  material 
on  which  side  of  the  road  they  were  driving,  where  they  saw  him 
and  took  no  heed.    p.  192. 

11.  Negligence. —  Automobiles. —  Running  Over  People. —  Automo- 
bilists  have  no  right  to  run  their  machines  straight  toward  people 
upon  the  highway,  thus  compelling  such  people  at  their  peril  to 
escape,    p.  193. 

12.  Trial. — Instructions, — Harmless, — Where  an  iustniotion  could 
not  have  prejudiced  tlie  api)ellnnts,  they  have  no  cause  for  com- 
plaint,   p.  193. 

13.  Appeal. — Right  Result. — Where  the  result  reached  by  the  trial 
court  is  correct,  its  judgment  will  not  Ik»  disturl>ed.    p.  193. 

14.  Triai* — Verdict. — Interrogatories, — Answers  to  the  interroga- 
tories to*  the  jury  overthrow  the  general  verdict  only  when  such 
answers  exclude  every  conclusion  which  would  authorize  a  re- 
covery by  the  plaintiflF.     p.  19-1. 

in.  Trial. —  Verdict. —  Interrogatories. — Allegations, — .1  utomobiles, 
— Wliere  a  complaint  alleged  that  both  defendants  were  in  pos- 
fieasion  and  control  of  an  automobile,  by  the  negligent  use  of 
which  plaintiff  was  injure<l,  and  the  answers  to  the  interroga- 
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tories  do  not  contradict  such  allegation,  a  general  verdict  for 
plaintiff  is  not  irreconcilable  therewith,    p.  194. 

16.  Pleading. — Complaint. — 'Negligence. — Automobiles, — Law  of  the 
Road. — A  complaint  alleging  that  the  plaintiff,  an  aged  man  and 
nearly  blind,  while  walking  south  along  the  western  side  of  the 
road  was  met  by  an  automobile,  that  the  drivers  thereof  negli- 
gently ran  it  along  the  western  side  of  the  road,  refusing  to  turn, 
thereby  Injuring  the  plaintiff,  states  a  cause  of  action,     p.  195. 

17.  Pleading. —  Complaint. —  Negligence. — Automobiles. — Presump- 
tions on  Appeal. — A  complaint  alleging  that  the  defendants  "care- 
lessly and  negligently  failed  and  neglected  to  turn  said  automo- 
bile to  the  right,"  when  qualified  by  the  words  "and  thus  pass 
plaintiff,"  states  actionable  negligence,  every  presumption  being 
made,  on  appeal,  in  favor  of  the  ruling  of  the  lower  court    p.  196. 

18.  Tbial. —  Instructions. — Negligence, — Automobiles. — ^An  instruc- 
tion that  "if  these  acts  [carelessly,  negligently  and  recklessly 
running  an  automobile  against  plaintiff,  and  failing  to  turn  to  the 
right]  were  done  by  the  defendants  in  the  manner  as  charged,  and 
said  acts  were  negligent,  careless  and  reckless  as  charged,"  is  not 
erroneous  as  charging  that  it  was  defendants'  duty  to  turn  to  the 
right,    p.  196. 

From  Grant  Circuit  Court ;  H.  J.  Paulus,  Judge. 

Action  by  John  Lazro  against  Edgar  Apperson  and  an- 
other. From  a  judgment  on  a  verdict  for  plaintiflf  for  $1,000, 
defendants  appeal.    Affirmed. 

J.  C.  Blacklidge,  C.  C.  Shirley  and  Conrad  Wolf,  for  appel- 
lants. 

J,  A.  Skunk,  John  F,  Lawrence  and  Z>.  E,  Rhodes,  for 
appellee. 

Watson,  C.  J. — Appellee  in  this  action  recovered  $1,000 
damages  for  injuries  alleged  to  have  been  sustained  by  reason 
of  appellants'  negligence  in  driving  an  automobile  against 
and  over  him  on  a  public  highway. 

The  complaint  was  originally  in  four  paragraphs.  The  sec- 
ond and  fourth  were  withdrawn  before  the  cause  was  sub- 
mitted to  the  jury,  leaving  the  first  and  third,  to  each  of 
which  a  demurrer  was  overniled. 

The  errors  assigned  are:  (1)  The  complaint  does  not 
state  facts  suffit^ient  to  constitute  a  cause  of  action  j    (2)  the 
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overruling  of  the  demurrer  to  the  first  paragraph  of  the 
complaint;  (3)  the  overruling  of  the  demurrer  to  the  third 
paragraph  of  the  complaint;  (4)  the  overruling  of  appel- 
lants' motion  for  judgment  on  interrogatories;  (5)  the  over- 
ruling of  appellants'  motion  for  a  new  trial. 

The  facts  briefly  stated  are  as  follows :  On  June  5,  1902, 
the  plaintiff,  who  was  sixty-four  years  of  age  and  had  very 
defective  eyesight,  was  traveling  on  foot,  upon  a  public  high- 
way, from  his  home  in  the  town  of  Mexico  to  the  city  of 
Peru.  While  traveling  south  upon  the  western  edge  of  the 
roadway,  he  was  startled  by  the  approach  of  defendants' 
automobile,  which  was  traveling  northward  upon  the  road, 
when  it  was  about  thirty  feet  in  front  of  him.  In  attempt- 
ing to  get  out  of  the  way  he  jumped  toward  the  east,  into 
the  road.  At  this  time  the  machine  was  turned  sharply  to  the 
west,  and  the  front  hub  on  the  east  side  struck  the  right 
side  of  plaintiff,  who  was  thrown  a  considerable  distance 
and  severely  injured. 

Counsel  for  appellants  insist  that  the  first  paragraph  of 

the  complaint  is  bad,  because  it  in  noway  charges  them  with 

any  actionable  negligence.     In  part  it  reads  thus: 

1.  Said  defendants  **then  and  there  riding  in,  and  in 
the  possession  and  control  of,  a  certain  automobile, 
carelessly,  negligently  and  recklessly  ran  and  operated  said 
automobile  at  a  high,  reckless  and  dangerous  rate  of  speed, 
over  and  along  the  western  edge  of  the  beaten  track  on  the 
western  edge  of  the  highway,  toward  and  against  said  plain- 
tiff, and  thereby  knocked  him  down,  dragged  him  across  to 
the  opposite  side  of  said  highway,  and  ran  upon  and  over 
him,  to  plaintiff's  great  injury."  It  may  be  conceded  that 
the  phraseology  of  the  complaint  in  its  logical  arrangement 
is  not  what  it  should  be,  yet  it  is  difficult  to  see  how  any 
construction  can  be  placed  upon  it  other  than  that  said  de- 
fendants carelessly,  negligentlj'^  and  recklessly  ran  and  oper- 
ated said  automobile  toward  and  against  said  plaintiff,  and 
thereby  knocked  him  down.    **  Every  part  of  a  pleading  must 


190  APPELLATE  COURT  OF  INDIANA, 

Apperson  r.  Lazro — 44  Ind.  App.  186. 

be  adopted  in  construing  it.    The  sufficiency  of  the  pleading 
is  to  be  judged  from  its  general  scope  and  tenor,  and 

2.  nothing  extrinsic  is  to  be  considered  which  would  im- 
pair the  full  force  of  the  result  which  the  pleader  sets 

forth."  4  Ency.  PI.  and  Pr.,  746.  See,  also,  Platter  v.  City 
of  Seymour  (1882),  86  Ind.  323;  City  of  North  Vernon  v. 
Voegler  (1885),  103  Ind.  314. 

It  is  also  urged  that  the  third  paragraph  of  the  complaint 

is  defective,  in  that  it  does  not  show  that  appellants  might 

have  turned  to  the  right,  and  that  there  was  unob- 

3.  st meted  space  in  the  road  upon  which  they  might  have 
turned;   that  appellants  were  aware  of  the  presence 

of  appellee,  or  that  there  was  light  enough  to  see,  citing 
Walkup  V.  May  (1894),  9  Ind.  App.  409.  That  case,  how- 
ever, is  not  in  point.  The  only  question  in  that  case  being 
the  correctness  of  the  court's  action  upon  the  special  verdict, 
the  sufficiency  of  the  complaint  not  being  in  issue.  But  it  has 
been  held  repeatedly  that  a  general  allegation  of  negligence 
is  sufficient  to  withstand  a  demurrer  to  the  complaint  for 
want  of  facts,  and,  under  such  allegation,  the  facts  constitu- 
ting negligence  may  be  given  in  evidence.  Cleveland,  etc, 
R.  Co,  V.  Wynant  (1885),  100  Ind.  161;  Louisville,  etc.,  R. 
Co.  V.  Jones  (1886),  108  Ind.  551,  566;  Cleveland,  etc,  R. 
Co.  V.  Berry  (1899),  152  Ind.  607,  46  L.  R.  A.  33;  Duffy  v. 
Gleason  (1901),  26  Ind.  App.  180;  Van  Camp,  etc.,  Iron  Co. 
V.  O'Brien  (1902),  28  Ind.  App.  152. 

The  strict  law  of  the  road — that  where  one  is  traveling 

in  a  vehicle  and  meets  another  vehicle  he  must  turn  to  the 

right — does  not  obtain  as  to  footmen.    Elliott,  Roads 

4.  and  Sts.  (2d  od.),  §834;   CotfpriU  v.  Siarkey  (1839), 
8  Car.  &  P.  *691;    Yore  v.  MncUcr  Coal  etc.,  Co. 

(1899),  147  Mo.  679,  49  R.  W.  855.     **All  persons  have  a 

right  to  walk  in  a  public  highway  as  well  as  to  ride  or  drive 

upon  it :  their  rights  are  equal,  and  both  footmen  and 

5.  drivers  ar(»  rccjuircHl  to  exercise  such  care  and  pru- 
dence as  the  circumstances  demand."    Elliott,  Roads 


MAY  TERM,  1909.  I9l 

Appersou  f.  Lazro — 44  Iiul.  App.  180. 

and  Sts.  (2d  ed.),  §834.  See,  also,  Simans  v.  Gaynor  (1883), 
89  Ind.  165;  Indiana  Springs  Co.  v.  Brown  (1905),  165 
Ind.  465, 1  L.  R.  A.  (N.  S.)  238;  Aiigell  Highways  (3d  ed.), 
§341.  *'Sueli  care,'*  then,  '*must  be  in  proportion  to  the 
danger  or  the  peculiar  risks  in  each  ease."  Hannigan  v. 
Wright  (1905),  5  Pennewill  (Del.)  537,  63  Atl.  234.  And 
see  Green  v.  Eden  (1900),  24  Ind.  App.  583.  This  care, 
however,  must  be  reciprocal.  As  said  by  the  court  in  Han- 
nigan V.  Wright,  supra:  **The  person  having  the  manage- 
ment of  the  vehicle  and  the  traveler  on  foot  are  both  required 
to  use  such  reasonable  care  as  the  circumstances  of  the  case 
demand;  an  exercise  of  greater  care  on  the  part  of  each 
being  required  where  there  is  an  increase  of  danger.  The 
right  of  each  must  be  exercised  in  a  reasonable  and  careful 
manner,  so  as  not  unreasonably  to  abridge  or  interfere  with 
the  rights  of  the  other.''  When  this  accident  occurred  the 
appellants  were  travelers  in  their  automobile  upon  a  public 
highway,  and  the  appellee  was  a  pedestrian  on  the  same  road. 
Their  respective  rights  and  duties  toward  each  other,  under 
these  circumstances,  were  such  that,  although  each  had  the 
right  to  pass  and  repass,  neither  could  so  negligently  exer- 
cise that  right  as  to  injure  the  other. 

It  is  a  well-settled  rule  of  the  common  law  that  there  can 

be  no  recovery  of  damages  for  injuries  inflicted  upon  one 

person  by  another,  if  the  injured  person  by  his  own 

6.  negligence  proximately  contributed  to  the  injury.    4 
Am.  and  Eng.  Ency.  Law,  15;    City  of  Indianapolis 

V.  Cook  (1884),  99  Ind.  10. 

In  this  case,  the  plaintiff  was  infirm,  and  had  such  de- 
fective eyesight  that,  according  to  his  own  testimony,  he 
was  unable  to  distinguish  the  features  of  a  person 

7.  within  conversational  distance.    He  was  walking  along 
the  western  edge  of  the  beaten  roadway,  looking  down- 
ward, it  seems,  to  make  sure  of  his  footing.    Other  than  this 
there  appears  to  have  been  nothing  unusual  or  extraordinary 
in  his  conduct,  until  he  was  startled  by  the  approach  of  the 
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automobile.    Up  to  this  time  there  was  nothing  in  his  actions 
that  would  indicate  carelessness  or  negligence  on  his 

8.  part.  The  fact  that  he  was  almost  blind  and  was 
traveling  on  the  highway  unattended  does  not  con- 
stitute negligence.  Xeff  v.  Inhabitants  of  Wellesley  (1889), 
148  Mass.  487,  20  N.  E.  Ill,  2  L.  R.  A.  500.  In  Stringer  v. 
Frost  (1888),  116  Ind.  477,  2  L.  R.  A.  614,  9  Am.  St.  875, 
the  court  said:  ** Children  and  infirm  persons,  as  well  as 
those  who  are  of  mature  years,  and  in  the  vigor  and  activity 
of  health,  have  the  right  to  walk  along  or  across  the  streets 
of  a  city,  observing  such  care  as  persons  of  like  age  and  con- 
dition are  accustomed  to  use,  and  all  have  a  right  to  assume 
that  carriages  will  not  be  driven,  or  horses  ridden,  over  the 
streets  at  an  improper  rate  of  speed."  A  blind  man  walking 
upon  the  highway  is  bound  to  use  ordinary  care  only,  in  de- 
termining which  the  jury  should  consider  the  blindness,  other 
infirmities,  and  all  circumstances  bearing  upon  the  question 
as  to  what  care  was  reasonably  necessary  to  insure  his  safety. 
Neff  V.  Inhabitants  of  Wellesley,  supra.  It  was  not  im- 
proper, therefore,  for  the  complaint  to  state  that  ap- 

9.  pellee  was  **  walking  along  the  west  side  of  said  high- 
way, and  to  the  right  of  said  beaten  roadway,"  in- 
stead of  in  the  middle  of  the  highway,  as  a  circumstance  per- 
tinent to  the  question  of  his  care.    4  Am.  and  Eng.  Ency. 
Law,  80. 

It  is  not  material  upon  which  side  of  the  road  appellants 

were  driving  before  they  came  upon  appellee — ^they  had  a 

perfect  right  to  use  any  part  of  it — and  it  is  imma- 

10.  terial  here  whether  they  were  upon  the  east  or  the 
west  side  of  the  road,  the  right  or  the  left,  except  that 

they  were,  as  shown  by  the  evidence,  on  the  side  of  the  road 
upon  which  appellee  was  traveling.  The  evidence  shows  that 
the  occupants  of  the  automobile,  while  at  a  considerable  dis- 
tance from  the  scene  of  the  accident,  the  estimates  ranging 
from  one-eighth  to  one-half  mile,  were  fully  aware  of  the 
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presence  of  appellee  upon  the  western  edge  of  the  road; 
that  appellants  were  traveling  at  a  high  rate  of  speed  upon 
the  same  side  of  the  road  upon  which  appellee  was  traveling, 
and  that  they  did  not  change  their  course  or  slacken  their 
8i)eed,  but  ran  straight  ahead  until  appellee,  startled  by 
the  sudden  approach  of  the  automobile,  instinctively  jumped 
toward  the  east,  to  save  himself  from  being  run  over,  when 
the  automobile  swerved  to  the  west,  and  appellee  was  struck. 
It  is  true  that  appellants  had  a  perfect  right  to  use  the  west- 
em  side  of  the  road  so  long  as  their  use  of  it  did  not  unrea- 
sonably abridge  or  interfere  with  the  right  of  the  appellee. 
But  it  appears  to  this  court  that  running  an  automobile 
at  a  high  rate  of  speed,  directly  toward  a  person,  and 

11.  80  close  to  him  that  he  is  compelled  to  flee  from  his 
path  to  keep  from  being  run  over,  is  an  unreasonable 

abridgment  of  that  person's  right  of  the  use  of  the  road. 

Another  assignment  of  error  is  that  instructions  five,  nine 

and  eleven  were  bad,  for  the  reason  that  they  told  the  jury 

that  the  law  of  the  road  required  appellants  to  turn 

12.  to  the  right  upon  meeting  the  appellee  on  foot.    In- 
struction nine  is  perfectly'  clear  and  entirely  free 

from  the  objection  urged  against  it.  The  fifth  instruction  is 
colored  slightly  by  the  law  of  the  road,  but  not  so  as  to 
aflfect  the  general  verdict,  which  was  rendered  upon  the  ap- 
pellants' negligence,  not  in  failing  to  turn  to  the  right,  but 
in  failing  to  turn  so  as  to  avoid  injury  to  appellee.  For  the 
same  reason  the  eleventh  instruction  could  have  worked  no 
injustice  to  appellants.  It  has  been  held  by  the  Supreme 
Court  and  this  court,  that  where  a  verdict  is  clearlv 

13.  right  upon  the  evidence  the  judgment  will  not  be  dis- 
turbed because  of  the  erroneous  giving  or  refusing  to 

give  instructions,  or  when  it  is  shown  that  other  instructions 
were  given  which  rendered  the  giving  or  refusing  of  said 
instructions  harmless.  Berry  v.  Hubbard  (1892),  5  Ind. 
App.  401;  City  of  LaFayeUe  v.  Ashby  (1893),  8  Ind.  App. 
Vou  44—13 
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214;    Hasselman  Printing  Co.  v.  Fry  (1894),  9  Ind.  App. 
393;  Island  Coal  Co.  v.  Xeal  (1896),  15  Ind.  App.  15. 

Appellants  also  assign  as  error  that  the  answers  to  the 

interrogatories  show  that  the  appellant  Edgar  Apperson  had 

nothing  whatever  to  do  with  the  injuries  inflicted; 

14.  that  he  was  not  in  control  of  the  automobile;    that 
he  only  occupied  a  seat  therein,  and  that,  therefore, 

judgment  should  not  have  been  rendered  against  him.  In 
support  of  this  contention,  they  invoke  the  statement  of  law, 
that  where  answers  to  interrogatories  are  inconsistent  with 
the  general  verdict,  it  cannot  stand.  Snyder  v.  Robinson 
(1871),  35  Ind.  311,  9  Am.  Rep.  738.  The  following  quota- 
tion from  the  syllabus  of  the  case  last  cited  undoubtedly 
contains  a  correct  statement  of  the  law:  "Where  a  general 
verdict  is  returned  for  the  plainti/t,  and  answers  to  special 
interrogatories  are  also  returned,  and  the  answers  exclude 
every  conclusion  that  will  authorize  a  recovery  for  the  plain- 
tiflP,  a  judgment  should  be  rendered  for  the  defendant,  not- 
withstanding the  general  verdict."  The  court  announces 
substantially  the  same  principle  in  Korrady  v.  Lake  Shore, 
etc.,  R.  Co.  (1892),  131  Ind.  265,  when  it  says:  *'It  is  un- 
doubtedly the  law  that  a  general  verdict  is  not  controlled  by 
answers  to  interrogatories,  unless  the  conflict  between  the 
answers  and  the  verdict  is  irreconcilable."  But  such  is  not 
the  case  here.     The  complaint  alleges  that  defend- 

15.  ants  were  in  possession  and  control  of  the  automobile, 
at  the  time  of  the  accident,  which  fact,  not  being  con- 
tradicted by  the  interrogatories,  would  render  both  Edgar 
and   Elmer   Apperson    liable   according   to   the    judgment 
against  them.    Hannigan  v.  Wright,  supra. 

After  a  careful  examination  of  the  record  in  this  case  and 
the  alleged  errors  assigned,  we  have  reached  the  conclusion 
that  it  was  fairly  tried  and  correctly  decided. 

The  judgment  is  therefore  affirmed. 
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On  Petition  for  Rehearing. 

Watson,  C.  J. — Appellants,  in  their  petition  for  a  rehear- 
ing, insist  that  the  court  erred  in  sustaining  the  action  of  the 
court  below  in  overruling  the  separate  demurrer  of  each  of 
the  appellants  to  the  first  and  third  paragraphs  of  the  com- 
plaint, and  in  holding  that  instructions  five  and  eleven  were 
harmless. 

It  is  contended  by  appellants  that  this  court  erred  in  hold- 
ing that  it  was  their  duty,  as  a  matter  of  law,  to  leave  the 
left  side  of  the  highway  and  turn  to  the  right  to 
16.    avoid  a  collision.    Appellants  seem  to  think  that,  be- 
because  in  this  particular  case  they  would  have  had 
to  turn  to  the  right  in  order  to  avoid  a  collision,  the  law  did 
not  require  them  to  turn  at  all,  and  that  therefore  they  had 
a  right  to  run  straight  ahead,  regardless  of  the  position  of 
the  pedestrian  or  the  peril  to  which  it  might  subject  him. 
Were  this  the  law,  pedestrians  would  have  no  protec- 
5.    tion  at  all,  and  would  be  wholly  at  the  mercy  of  every 
traveler  in  a  vehicle.    But  such  is  not  the  law.    The 
rights  of  pedestrians  and  drivers  of  vehicles  upon  the  high- 
way are  equal,  and  drivers  are  required  to  exercise  such 
care  and  prudence  as  the  circumstances  demand;  care  in 
proportion  to  the  danger  or  the  risks  in  each  case.    Eanni- 
gan  v.  Wright  (1905),  5  Pennewill  (Del.)  537,  63  Atl.  234. 

The  facts,  however,  that  the  rights  of  pedestrians  and 
drivers  of  vehicles  are  equal,  and  that  appellants  in  this  ac^ 
tion  may  have  had  just  as  much  right  to  travel  upon 
3.     west  side  of  the  road  as  did  appellee,  cannot  be  argued 
against  allegations  in  the  complaint  charging  negli- 
gence and  failure  to  use  the  care  that  the  law  requires  in 
the  exercise  of  that  right,  for  although  their  rights  were 
equal,  and  each  was  where  he  had  a  right  to  be,  neither  could 
so  negligently  exercise  that  right  as  to  injure  the  other. 

Both  paragraphs  of  the  complaint  aver  that  appellee  was 
walking  toward  the  south  upon  the  western  edge  of  the  road- 
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way;  that  appellants  were  traveling  in  the  opposite  direc- 
tion, toward  the  plaintiff,  upon  this  same  side  of  the  roadway, 
so  that  there  was  but  one  way  appellants  could  turn  to  avoid 
a  collision,  and  that  was  toward  their  right.  The  third  para- 
graph of  the  complaint  alleges  that  appellants  carelessly  and 
negligently  failed  and  neglected  so  to  turn,  but  ran  straight 
ahead  until  said  automobile  struck  said  plaintiff,  knocked  him 
down,  dragged  him  across  said  highway  and  ran  over  him. 
We  believe  the  absence  of  care  upon  the  part  of  appellants 
is  thus  suflBciently  alleged. 

Appellants'  contention,  that  the  word  ** right,"  as  used 

in  the  third  paragraph  of  complaint,  renders  that  paragraph 

bad,  is  founded  upon  the  presumption  that  the  plain- 

17.  tiff  thereby  sought  to  avail  himself  of  the  law  of  the 
road  as  stated  in  the  statute.     Their  position  might 

be  tenable,  if  it  was  not  shown  in  the  same  paragraph  that 
the  only  direction  in  which  they  could  have  turned  was  to 
the  right,  and  if  the  phrase  **  carelessly  and  negligently  failed 
and  neglected  to  turn  said  automobile  to  the  right"  was  not 
followed,  and,  we  believe,  qualified,  by  the  phrase  **and  thus 
pass  plaintiff."  Every  presumption  will  be  indulged  in 
favor  of  the  ruling  of  the  lower  court,  when  the  question  of 
construction  is  brought  up  on  appeal.  4  Bncy.  PL  and  Pr., 
757;  Evans  v.  Shafer  (1882),  88  Ind.  92. 

So  far  as  the  evidence  is  referred  to  in  the  original  opinion 
in  construing  the  complaint,  it  in  nowise  alters  or  affects  the 
propositions  already  laid  down. 

Instruction  five  does  not  inform  the  jury  that,  as  a  mat- 
ter of  law,  it  was  the  duty  of  appellants  to  turn  to  the  right. 
The  language  of  the  court  was  that  '*if  these  acts 

18.  were  done  by  the  defendants  in  the  manner  charged, 
and  said  acts  were  negligent,  careless  and  reckless  as 

charged,"  etc.  Instruction  eleven  first  calls  attention  to 
the  law  of  the  road,  but  we  fail  to  see  wherein  this  is  made 
the  basis  of  an}^  direction  to  the  jury.  Nowhere  does  the 
court  instruct  the  jury  that  appellants  should  have  turned 
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to  the  right.  We  therefore  find  no  merit  in  appellant's  con- 
tentions that  the  instructions  just  referred  to  show  the  theory 
of  the  complaint  to  be  different  from  that  set  out  in  the 
opinion,  or  that  it  worked  injury  to  appellants. 

Appellants  contend  that  the  complaint  nowhere  alleges 
that  the  striking  of  the  appellee  was  caused  by  carelessness 
or  negligence,  but  this  question  was  laid  at  rest  in  the  opinion, 
and  need  not  be  repeated  here. 

Petition  for  rehearing  overruled. 


Mitchell  Lime  Company  v.  Nickless, 

Administratrix, 

[No.  6^1.    Filed  October  8,  1908.    Rehearing  denied  May  13,  1909. 

Transfer  denied  June  24,  1909.] 

1.  Pleading. —  Complaint. —  Master  and  iiervant, —  Safe  Place. — 
Rock  Quarries. — A  complaint  alleging  that  defendant  knowingly 
and  negligently  permitted  the  plaintiff  to  work  in  defendant's 
stone  quarry  near  a  loose  stone  which  was  likely  to  fall,  the 
plaintiff  being  ignorant  thereof,  and  that  such  stone  .fell  and 
injured  plaintiff,  states  a  cause  of  action,    p.  199. 

2.  Pleading. — Complaint, — Master  and  Servant — Unsafe  Place. — 
Time  for  Warning. — "Per$nitted.** — A  complaint  alleging  that  de- 
fendant negligently  "permitted"  the  piaintiflTs  decedent  to  work 
in  an  unsafe  place,  sufficiently  shows  that  the  defendant  knew 
of  the  danger  a  sufficient  length  of  time  within  which  to  have 
warned  the  decedent  thereof,  the  word  "permitted"  Importing 
knowledge  of  the  danger  and  an  opportunity  to  warn.     p.  201. 

3*  Pleading. — Complaint, — Master  and  Servant — Vice-Principal. — 
Selection. — Negligence  in, — ^An  allegation  In  a  complaint  that  de- 
fendant company  was  negligent  in  the  selection  of  its  superin- 
tendent on  account  of  whose  negligence  decedent  is  alleged  to 
have  been  killed,  is  useless,  the  defendant  being  responsible  for 
such  superintendent's  negligence  regardless  of  care  in  his  selec- 
tion,   p.  201. 

4.  Trial. —  Verdict — Interrogatories, —  Conflict. —  The  answers  to 
the  interrogatories  to  the  jury  control  the  general  verdict  only 
where  they  are  in  irreconcilable  conflict  therewith  upon  any 
supposable  state  of  the  evidence,    p.  202. 

5.  Trial. — Interrogatories. — Master  and  Servant — Unsafe  Place. — 
Rock  Quarriejf, — Answers  to  interrogatories,  which  do  not  show 
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that  the  decci^ent,  by  the  ase  of  ordinary  care,  could  have  discov- 
ered the  danger  of  a  loose  overhanging  rock,  that  he  could  see  the 
stone,  and  that  its  '^condition'*  was  in  plain  view,  do  not  overturn 
a  general  verdict  for  the  plaintiff,  since  the  word  "condition"  does 
not  clearly  Indicate  that  decedent  knew  that  such  rock  was  liable 
to  fall.    p.  208. 

6.  Tbial. — InterrogatotHcs, — Master  and  Servant, — Safe  Place. — 
Rock  Quatrieft, — Answers  to  interrogatories  to  the  Jury  showing 
that  the  decedent  could  see  the  overhanging  stone  which  fell  and 
killed  blm,  and  could  see  its  "condition,"  do  not  overturn  a  gen- 
eral verdict  for  the  plaintiff,  since  there  may  have  been  other 
indications  of  the  stone's  liability  to  fail  not  observed  by  decedent, 
but  which  defendant  should  have  obser\'ed.    p.  203. 

7.  Appeal. — Weighing  Evidence, — The  Appellate  Court  cannot 
weigh  conflicting  evidence,    p.  204. 

8.  Appeal. — Et^idence, — Failure  of, — ^Where  there  is  no  evidence 
tending  to  prove  a  material  fact  in  the  plaintifTs  case,  a  Judg- 
ment for  the  plaintiff  will  be  reversed,    p.  204. 

9.  Trial. — Ev  id  nice, — Master  and  Servant, — Unsafe  Place, — De- 
fendanfs  Knowledge  of, — ^In  an  acticm  for  the  death  of  a  servant 
caused  by  the  fall  of  an  overhanging  rock,  the  plaintiff  must  prove 
that  the  defendant  knew,  or  should  have  known,  of  such  danger- 
ous condition,    p.  204. 

10.  B?viDENCF. — Liability  of  8tone*s  Falling, — Res  Ipsa  Loquitur. — 
The  facts  that  a  stone  was  overhanging  the  plaintiff  and  that  it 
fell  constitute  no  evidence  that  defendant  company  should  have 
taken  notice  of  the  danger  created  thereby,  the  doctrine  of  re» 
ipsa  loquitur  not  applying,    pp.  205, 20G. 

11.  Master  and  Servant. — Duties  of  Inspection, — ^The  master  is 
under  the  duty  of  inspection  for  the  detection  of  dangers,  while 
the  servant  is  bound  to  make  ordinary  observations  therefor, 
p.  205. 

12.  Master  and  Servant. — Unsafe  Place, — Accidents, — ^The  master 
is  not  an  insurer  of  the  safety  of  the  servant's  working  place,  and 
is  not  liable  for  the  happening  of  an  accident  which  has  no  known 
cause,    p.  200. 

Prom  Lawrence  Circuit  Court;  James  B,  Wilson,  Judge. 

Action  by  Carrie  Nickless,  as  administratrix  of  the  estate 
of  Ambrose  Nickless,  deceased,  against  the  Mitchell  Lime 
Company.  From  a  judgment  on  a  verdict  for  plaintiff  for 
$2,500,  defendant  appeals.    Reversed, 

Elmer  E,  Stevenson  and  John  H,  Edwards,  for  appellant. 
Hennj  P,  Pearson  and  James  E.  Boruff,  for  appellee. 
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Rabb,  C.  J, — The  appellant  was  engaged  in  the  manufac- 
ture of  lime  from  oolitic  limestone,  and,  as  incident  to  the 
business,  quarried  the  stone  from  which  the  lime  was  manu- 
factured from  ledges,  and  in  so  doing  used  explosives  to 
break  and  shatter  the  stone  from  the  ledge.  Appellee 's  dece- 
dent was  an  employe  of  the  appellant,  engaged  as  a  common 
laborer  in  the  stone-quarry,  and  while  so  engaged  was  in- 
jured by  the  fall  of  loose  rock  from  the  ledge,  which  injuries 
resulted  in  his  death. 

This  action  was  brought  by  appellee  to  recover  damages 
for  her  decedent's  death,  charging  that  the  same  resulted 
from  the  negligence  of  appellant. 

The  complaint  is  in  two  paragraphs.  Appellant's  demur- 
rer to  each  being  overruled,  the  cause  was  submitted  to  a 
jury  for  trial,  a  general  verdict  was  returned  in  favor  of  the 
appellee,  and  with  the  general  verdict  answers  to  interroga- 
tories were  submitted  to  the  jury. 

Appellant's  motions  for  judgment  in  its  favor  on  the 
answers  to  interrogatories,  and  for  a  new  trial,  were  over- 
ruled, and  judgment  rendered  on  the  verdict  in  favor  of 
appellee. 

The  errors  assigned  and  relied  on  here  for  a  reversal 
arise  upon  the  rulings  of  the  court  below  upon  the  demurrer 
to  the  complaint,  the  motion  for  judgment  in  favor  of  ap- 
pellant on  the  answers  to  interrogatories,  and  for  a  new  trial. 
We  will  consider  them  in  the  order  in  which  they  are  pre- 
sented. 

The  first  paragraph  of  the  complaint,  after  the  formal 

averments  in  reference  to  the  appointment  of  appellee  as 

administratrix  of  the  estate  of  the  decedent,  and  a  de- 

1.  scription  of  the  business  in  which  the  appellant  was 
engaged,  averred  that  on  January  1, 1906,  the  decedent 
was  in  the  employ  of  the  appellant,  and  while  in  the  perform- 
ance of  the  duties  of  his  employment  was  engaged  in  breaking 
limestone  at  the  bottom  of  appellant's  quarry,  and  in  close 
proximity  to  the  face  of  a  ledge  of  limestone ;  that  while  so  en- 
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?agpd  he  was  stmck  and  fatally  injured  by  the  fall  of  a  large 
piece  of  stone  from  said  ledge,  whieh  had  been  jarred  loose 
by  blasting.  These  allegations  then  follow,  upon  which  ap- 
pellant's liability  is  predicated:  **That  said  injury  was  due 
to  the  negligence  of  defendant  in  failing  to  exercise  reason- 
able care  in  furnishing  decedent  a  safe  place  in  which  to 
work;  •  *  •  that  decedent  did  not  know  that  said 
stone  was  loose  and  likely  to  fall  at  any  time  j  •  •  •  that 
said  stone  was  loose  and  likely  to  fall  at  any  time,  and  that 
defendant  knew  that  it  was  loose  and  likely  to  fall,  •  •  ♦ 
and  negligently  failed  to  take  any  steps  whatever  to  protect 
decedent  from  the  effect  *  *  •  of  its  fall,  •  •  ♦ 
but  negligently  permitted  the  decedent  to  work  in  its  imme- 
diate vicinity,  to  the  full  knowledge  of  defendant  as  to 
where  decedent  was  located,  and  with  full  knowledge  on 
defendant's  part  of  the  true  condition,  and  of  its  likelihood 
to  fall,  without  in  any  manner  warning  decedent;  that  by 
reason  of  said  acts  of  negligence,  *  *  *  in  permitting 
decedent  to  work  in  its  immediate  vicinity  without  warn- 
ing him  of  the  likelihood  of  said  stone  to  fall,  the  place 
where  decedent  was  required  to  work  was  rendered  unsafe, 
and  said  injury  and  death  were  brought  about  solely  by  said 
acts  of  negligence." 

The  second  paragraph  of  the  complaint  contains  the  same 
averments  that  are  contained  in  the  first,  and  in  addition 
there  are  averments  charging  that  the  superintendent  of 
the  work,  whom  it  is  charged  was  a  vice-principal,  was  in- 
competent and  negligent  in  the  discharge  of  his  duties,  and 
that  the  appellant  was  guilty  of  negligence  in  employing 
him  and  retaining  him  in  its  service  with  knowledge  of  his 
incompetency. 

This  complaint  could  not  be  commended  as  a  model  plead- 
ing. There  is  much  confusion  in  the  statement  of  facts  go- 
ing to  make  the  appellee's  case,  and  there  are  many  redun- 
dant and  meaningless  averments  that  add  to  the  confusion  of 
statements.    But  each  paragraph  does  directly  aver  that  the 
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stone  which  fell  on  the  decedent  and  caused  his  injury  was 
loose  and  likely  to  fall,  and  that  the  appellant  knew  it,  but, 
with  this  knowledge,  permitted  the  appellee's  decedent  to 
carry  on  his  work  in  such  proximity  to  the  stone  that  if  it 
fell  it  would  injure  him.  This  was  sufficient  to  charge  the 
appellant  with  negligence,  and  the  direct  averment  that  the 
decedent  did  not  know  that  the  rock  was  loose  and  likely  to 
fall,  sufficiently  shows  that  the  risk  was  not  assumed  by  the 
appellee's  decedent.  Malott  v.  Sample  (1905),  164  Ind. 
645,  and  cases  cited. 

It  is  insisted  that  while  appellant  is  sufficiently  charged 

with  notice  of  the  danger,  the  complaint  does  not  aver,  nor 

show  by  the  facts  averred,  that  appellant  possessed 

2.  this  knowledge  a  sufficient  length  of  time  before  the 
accident  happened  to  warn  the  decedent  of  the  danger. 

The  charge  here  is  that  the  appellant,  with  knowledge  of  the 
danger,  *' permitted"  the  decedent  to  carry  on  his  work  in 
the  dangerous  place.  What  does  the  word  '* permitted" 
mean  ?  It  necessarily  implies  power  to  prevent.  It  means  that 
the  decedent,  with  appellant's  knowledge,  worked  in  the 
presence  of  the  danger,  when  appellant  could  have  prevented 
him  from  so  doing.  The  word  used  necessarily  implied  time 
and  opportunity  on  the  part  of  appellant  to  wani  the  dece- 
dent of  the  danger. 

The  second  paragraph  of  the  complaint  was  evidently  in- 
tended to  charge  the  appellant  with  negligence  in  the  mat- 
ter of  the  employment  of  its  superintendent.     It  is 

3.  unnecessary  to  consider  its  sufficiency  upon  this  theory, 
for  the  manifest  reason  that  it  is  a  matter  of  no  conse- 
quence whether  the  appellant  was  guilty  of  negligence  in 
the  employment  of  one  who  acted  as  a  vice-principal.  The 
appellant  would  be  responsible  for  his  negligence,  if  he  were 
gnilty  of  any,  whether  it  had  been  guilty  of  negligence  in 
his  employment  or  not,  as  his  negligence  would  be  its  negli- 
gence. The  rule  creating  a  liability  on  the  part  of  a  master 
to  his  servants  for  negligence  in  the  employment  of  agents 
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to  carry  on  his  work,  has  application  onb'  where  it  relates 
to  the  employment  of  fellow  servants  for  whose  negligence 
the  master  would  not  otherwise  be  responsible  to  coemployes. 
Both  paragraphs  state  the  same  cause  of  action,  and  both 
are  sufficient  to  withstand  a  demurrer. 

The  following  answers  were  returned  by  the  jury  to  the 
following  interrogatories  submitted  to  it:  **(50)  Was  not 
the  place  from  whioh  the  rock  fell  and  injured  Ambrose 
Nickless,  and  the  rock  that  fell  and  struck  him,  before  it  fell, 
and  its  condition,  at  all  times  in  full,  plain  and  open  view 
of  Ambrose  Nickless?  A.  Yes."  **  (52)  If  Ambrose  Nickless 
had  looked  for  loose  stone  in  the  wall  or  face  of  the  quarry, 
would  be  have  seen  the  rock  that  struck  and  injured  him  ?  A. 
Yes. '*  **  (71 )  What  caused  the  rock  to  fall  that  struck  and  in- 
jured Ambrose  Nickless?  A.  Cause  not  known.  (72)  Was 
there  anything  to  indicate  to  a  competent  inspector,  making 
an  inspection  of  the  ledge  from  which  the  stone  fell  that 
struck  Ambrose  Nickless,  including  the  place  in  the  ledge 
from  which  the  stone  fell,  prior  to  the  happening  of  the  acci- 
dent, for  stones  loose  and  likely  to  fall,  and  make  the  usual 
and  ordinary  tests,  and  making  the  inspection  in  the  usual 
and  ordinary  manner,  the  manner  commonly  adopted  by  pru- 
dent men  in  like  business  under  like  circumstances,  that  the 
stone  that  struck  Ambrose  Nickless  was  loose  and  likely  to 
fall?  A.  Yes.  (73)  If  you  answer  the  last  interrogatory  in 
the  affirmative,  state  what  there  was  so  to  indicate?  A. 
Overhanging  the  ledge.'* 

It  is  the  contention  of  appellant  that  the  answers  to  these 
interrogatories  are  in  conflict  with  the  general  verdict,  and 
entitle  the  appellant  to  a  judgment,  notwithstanding  the 
general  verdict. 

The  rule  is  well  settled  that  the  answers  to  interrogatories 

returned  by  the  jury  control  the  general  verdict  only  when 

they  are  in  irreconcilable  conflict  therewith  upon  anv 

4.  supposable  state  of  the  evidence  within  the  issues. 
Consolidated  Stone  Co.  v.  Summit  (1899),  152  Ind. 
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297;  Diamond  Plate  Glass  Co.  v.  DeHoniy  (1896),  143  Ind. 
381;  Wright  v.  Chicago,  etc.,  R.  Co.  (1903),  160  Ind.  583; 
Citize^is  St.  R.  Co.  v.  Hoop  (1899),  22  Ind.  App.  78;  HUl  v. 
Indianapolis,  etc.,  R.  Co.  (1903),  31  Ind.  App.  98;  Indian- 
apolis Traction,  etc.,  Co.  v.  Holtsclaw  (1908),  41  Ind.  App. 
520. 

We  think  appellant's  point  is  not  sastained.    The  answers 

to  these  interrogatories  do  not  show  that  Ambrose  Nickless, 

appellee's  decedent,  knew,  or  could  by  the  exercise  of 

5.  ordinary  care  have  known,  of  the  danger  arising  from 
the  liability  of  the  stone  to  fall  while  he  was  engaged 

in  his  work  in  close  proximity  to  it.  They  do  find  that  had 
he  looked  he  could  have  seen  the  stone  that  fell  upon  him,  and 
that  its  ** condition"  was  in  plain  view.  What  we  are  to  un- 
derstand by  its  ** condition"  is  not  disclosed.  It  does  not 
appear  that  its  "condition,"  with  reference  to  its  liability  to 
fall,  was  in  plain  view,  and  we  are  not  to  infer  that  it  was ; 
nor  does  the  fact  that  the  particular  cause  of  the  fall  of  the 
stone  was  unknown,  relieve  the  appellant  from  liability.  The 
negligence  charged  against  appellant  is  knowing  that  the 
stone  was  likely  to  fall,  and  that  with  this  knowledge  it  per- 
mitted its  employe  to  work  under  the  impending  danger. 
There  might  have  been  one  or  many  causes  that  precipitated 
the  stone  on  the  unfortunate  workman,  and  the  precise 
cause  of  its  fall  might  be  impossible  of  ascertainment;  but 
the  appellant  knew  that  it  was  likely  to  fall  from  some 
cause,  and  it  did  fall  and  kill  the  appellee's  decedent.  Had 
the  appellant  performed  its  duty  and  warned  the  decedent 
of  the  danger,  he  would  have  been  safe,  whatever  may  have 
caused  the  stone  to  fall. 

It  is  contended  that  the  answers  to  interrogatories  affirma- 
tively show  that  the  only  indication  of  danger  of  the  stone's 
falling   from   the   ledge   was   as   patent    and   open 

6.  to  the  view  of  the  deceased  workman,  as  it  was 
to  the  appellant;    that  the   answers  to  the   inter- 
rogatories  show   that   the   stone's   overhanging   the   ledge 
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was  an  indication  of  danger  that  the  appellant  should 
have  taken  notice  of,  and  was  negligent  in  failing  to  do  so, 
and  that  this  was  a  thing  which  the  appellee's  decedent  could 
have  seen  had  he  looked. 

We  are  dealing  now  with  answers  to  interrogatories,  and 
not  the  evidence.  These  answers  to  interrogatories  do  not 
show  that  the  overhanging  ledge  was  the  only  indication 
that  there  w^as  danger  of  the  stone's  falling.  Nothing 
appearing  to  the  contrary  in  the  answers  to  interrogatories, 
there  may  have  been  in  addition  to  the  fact  of  the 
stone's  overhanging  the  ledge,  which  was  open  and  patent, 
numerous  other  indications  that  could  have  been  dis- 
covered upon  reasonable  inspection,  but  which  were  not  open 
and  patent  to  the  eye  at  a  glance,  and  of  which  the  workmen 
would  not  be  bound  to  take  notice,  and  which  the  master 
would  be  bound  to  observe  and  guard  against.  No  error  in- 
tervened in  overruling  the  motion  for  a  judgment  in  appel- 
lant's  favor  on  the  answers  to  interrogatories. 

Appellant's  motion  for  a  new  trial  presents,  among  many 

other  questions,  that  of  the  sufficiency  of  the  evidence  to 

support  the  verdict.    It  is  true  that  this  court  cannot 

7.  weigh  the  evidence,  or  determine  any  question  of  the 
preponderance  of  evidence.    If  there  be  any  evidence 

in  the  record  to  support  the  verdict,  it  is  sufficient  here.  But 
there  must  be  some  evidence  to  sustain  every  material 

8.  allegation  of  the  complaint,  and  where  the  record  dis- 
closes  that  a  verdict  has  been  returned  in  favor  of  a 

party  having  the  burden  of  establishing  certain  facts  al- 
leged in  the  complaint,  and  the  question  is  properly  raised, 
should  the  evidence  in  the  record  fail  to  show  the  existence  of 
such  material  fact,  the  judgment  cannot  be  sustained. 

In  this  case  the  appellee  alleged  in  her  complaint  that  the 

appellant  knew  that  the  stone  which  fell  upon  and  injured 

her  decedent  was  loose  and  likely  to  fall.    Conceding 

9.  that  this  allegation  would  be  sustained  by  proof  that 
by  the  exercise  of  ordinary  care  the  appellant  could 
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hcve  discovered  the  dangerous  condition  of  the  ledge,  it  was 
just  as  essential  to  sustain  the  appellee's  case  that  this  fact 
be  proved  as  it  was  that  it  be  alleged  in  the  complaint,  and 
the  verdict  does  not  supply  the  place  of  evidence.  There 
was  no  attempt  on  the  part  of  appellee  to  prove  this  essential 
fact.  There  was  no  pretense  of  any  kind  of  a  showing  that 
the  appellant  had  actual  notice  that  the  stone  which 

10.  fell  from  the  ledge  and  injured  appellee's  decedent, 
was  loose  and  likely  to  fall,  and  the  only  evidence  ap- 
pearing in  the  record  that  its  condition  might  have  been  dis- 
covered by  the  exercise  of  ordinary  care  on  the  part  of  ap- 
I)ellant,  was  that  it  overhung  the  ledge,  and  the  happening  of 
the  accident  itself.  So  far  as  the  fact  that  the  loose  stone 
overhung  the  ledge  of  rock  was  concerned,  that  was  a  patent 
danger  equally  within  the  observation  of  the  decedent  and 
the  appellant,  and  of  which  decedent  was  bound  to  take 
notice. 

It  is  the  law,  as  asserted  by  the  appellee,  that  the  obliga- 
tion to  take  notice  of  dangerous  defects  does  not  rest  upon 
the  master  and  servant  alike.     The  servant  is  only 

11.  bound  to  know  of  patent  defects,  those  that  may  be 
seen  at  a  glance.    He  is  not  required  to  examine  the 

place  where  he  works,  or  the  tools  or  appliances  with  which 
he  works,  to  discover  dangers  that  are  not  patent  to 
the  eye.  He  has  a  right  to  rely  upon  the  performance  by  the 
master  of  all  his  duties,  and  to  presume  that  the  place  and 
tools  have  been  properly  inspected  by  the  master.  Reason- 
able care  on  the  part  of  the  master  requires  inspection  and 
search  for  latent  defects  which,  by  the  exercise  of  ordinary 
care,  could  be  discovered  by  inspection;  while  reasonable 
care  on  the  part  of  the  servant  requires  attention  and  obser- 
vation of  open  and  obvious  defects  and  perils.  Louisville, 
etc.,  B.  Co.  V.  Quinn  (1896),  14  Ind.  App.  554,  and  cases 
cited. 

The  master  is  bound  to  know  of  latent  defects  and  con- 
ditions that  would  render  dangerous  the  place  where,  or  the 
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tools  and  appliances  with  which,  the  servant  is  required  to 
work.    The  rule  res  ipsa  loquitur  has  no  application  to  this 

kind  of  a  case ;  that  is,  the  happening  of  the  accident 
10-    itself  is  not  proof  of  the  negligence  on  the  part  of 

the  person  charged.  There  must  be  some  proof  that 
there  were  some  indications  beyond  those  equally  open  and 
visible  to  the  decedent  and  to  the  appellant  that  would  have 
been  discovered  by  the  exercise  of  ordinary  care  in  the  in- 
spection of  the  ledge,  and  this  proof  is  wholly  wanting  in 
this  case.  None  of  the  witnesses  testified  that  there  were 
any  signs  that  the  stone  that  fell  and  injured  the  decedent 
was  not  a  solid  part  of  the  block  from  which  it  became  de- 
tached, except  that  it  bulged  out  from  the  face  of  the  ledge, 
and  this  fact  would  have  been  plainly  visible  to  the  decedent 
had  he  exercised  attention  and  observation.  There  were 
no  cracks  discoverable  to  indicate  that  the  rock  was  loose. 
The  appellant's  foreman  testified  that  immediately  after  the 
blast,  which  shattered  the  stone,  was  fired,  he  went  over  the 
ledge  and  examined  it  for  loose  stones,  and  pried  down  all 
that  he  could  discover  that  were  loose ;  that  he  could  see  no 
indications  that  the  stone  which  fell  and  struck  decedent 
was  loose.  There  were  no  cracks  around  it.  This  evidence 
is  in  nowise  disputed.  Not  only  is  there  a  failure  of  proof 
of  latent  conditions  indicating  that  the  stone  was  loose  and 
likely  to  fall,  but  the  uncontradicted  evidence  showed  that 
a  proper  and  timely  inspection  of  the  ledge  was  made  by  a 
competent  foreman  employed  by  appellant  for  such  purpose. 

The  appellant  was  not  an  insurer  of  its  employes 
12.   against  accident.    The  evidence  shows  that  the  place 

where  appellant's  work  was  carried  on  was  necessarily 
a  dangerous  place,  and  could  not  be  rendered  absolutely  safe 
by  any  degree  of  care  on  the  part  of  the  employer ;  that  ac- 
cidents of  the  character  that  happened  the  unfortunate  vic- 
tim in  this  case  were  liable  to  happen  from  unaccountable 
causes,  as  this  one  did ;  that  stones  giving  no  outward  indi- 
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cation  of  their  liability  to  do  so,  were  liable  to  fall,  and  for 
accidents  resulting  from  such  causes,  no  legal  liability  at- 
taches to  the  employer. 

Judgment  reversed. 

Comstock,  J.,  concurs  in  result. 


Perry  et  al.  v.  Acme  Oil  Company. 

[No.  5,381.    Filed  June  25,  1909.] 

!•  Appeal. — Briefs, — Waiver, — ^Points  not  discussed  are  waived, 
p.  208. 

2.  Pleading. —  Answer. —  Conversion. —  Detiying  Title. —  E'vidence 
Admissible. — ^In  an  action  for  conversion,  all  evidence  tending  to 
deny  plain tlfTs  title  to  the  property,  and  to  sustaiu  defendant's 
right  thereto,  is  admissihle  under  the  general  denial,     p.  210. 

3.  Pleading. —  Answer. —  Paragraphs. —  Sustaining  Demurrer. — 
Proof  Admissihle  Under  Another  Paragraph. — It  is  harmless  to 
sustain  a  demurrer  to  a  paragraph  of  answer,  where  the  facts  con- 
tained in  such  paragraph  can  be  proved  under  the  general  denial, 
already  pleaded,    p.  210. 

4.  Landlord  and  Tenant. — Oil  and  Gas  Leases. — Surrender  of 
Land. — Indefinite  Description. — A  lessee  has  no  cause  to  complain 
of  the  uncertainty  in  the  description  of  the  undescribed  ten-acre 
piece  surrounding  a  successful  oil  well  which  such  lessee  had  the 
contractual  right  to  retain,  where  such  lessee  has  the  right  to 
select  such  tract,    p.  210. 

5.  Landlobd  and  Tenant. — Fixtures. — Removal. — Machinery  and 
fixtures  used  in  sinking  oil  and  gas  well»  do  not  become  parts  of 
the  freehold  by  reason  of  necessary  annexation  thereto,  and  the 
title  thereto  does  not  vest  in  the  lessor  upon  a  forfeiture  of  the 
lease,    p.  212. 

6.  Landlobd  and  Tenant. — Removal  of  Fixtures. — "Af  Any  Time.** 
— ^Where  a  tenant  reserves  the  right  to  remove  the  fixtures  "at 
any  time,*'  a  reasonable  time  after  the  expiration  of  the  lease  is 
intended,    p.  212. 

7.  Landlord  and  Tenant. — Oil  and  Oas  Leases. — Options. — Forfeit- 
ure.— Where  an  oil  and  gas  lease  provides  for  the  sinking  of  a 
well  within  a  certain  time,  or  failing  thorein,  to  pay  certain 
rentals,  and  failing  so  to  pay,  the  lease  to  determine,  the  lessor 
may  elect  to  determine  the  lease  or  to  proceed  against  the  lessee 
for  breach  of  covenant,    p.  212* 
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8.  Landlord  and  Tenant. — Determination  of  Lease, — Election. — 
Failure  of. — Where  a  lessor  has  an  option  to  determine  a  lease 
for  nonpayment  of  rentals,  but  falls  to  exercise  same  by  glYlng 
notice  thereof,  the  lease  is  still  in  effect,  and  he  must  pursue  bis 
rights  under  such  lease,    p.  212. 

From  Wells  Circuit  Court ;  Edwin  C.  Vaughny  Judge. 

Action  by  the  Acme  Oil  Company  against  William  M. 
Perry  and  another.  Prom  a  judgment  for  plaintiff,  defend- 
ants appeal.    Affirmed, 

Mock  &  Sons  and  Jay  A,  Hindman^  for  appellants. 
Joseph  8.  Dailey,  Abram  Simmons  and  Frank  C,  Dailey, 
for  appellee. 

Watson,  J. — This  was  an  action  brought  by  the  appellee 
against  appellants,  to  recover  the  value  of  certain  oil  well 
fixtures  and  machinery  alleged  to  have  been  converted  by 
appellants  to  their  own  use. 

Appellant  King  Oil  Company  filed  a  general  denial  to  the 
complaint.  Appellant  Perry  answered  in  two  paragraphs: 
(1)  General  denial;  (2)  affirmative  matter  in  avoidance  of 
the  contract.  The  issues  were  made  upon  the  complaint  and 
separate  general  denials  by  each  of  the  appellants.  The 
cause  was  tried  before  a  jury.  A  verdict  for  appellee  was 
returned  in  the  sum  of  $800.  Each  appellant  moved  for  a 
new  trial,  but  the  motions  were  overruled  and  judgment 
rendered  on  the  verdict. 

The  only  assignments  discussed  by  appellants  in  their 
brief  are :  (1 )  Sustaining  the  demurrer  to  appellant  Perry's 
second  paragraph  of  answer;  (2)  the  refusal  by  the  court 
to  give  instructions  two  and  seven,  requested  by  Perry. 

The  other  assignments  of  error  are  therefore  deemed  to 
be  waived.  Hamilton  v.  Harmem^in  (1898),  20  Ind. 
1.  App.  16;  Hoover  v.  Weesner  (1897),  147  Ind.  510; 
Ewbank's  Manual,  §188. 

The  complaint  is  in  one  paragraph,  and  alleges  the  cor- 
porate existence  of  the  appellee  and  the  appellant  King  Oil 
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Company  under  the  laws  of  the  State  of  Indiana;  that  on 
September  26,  1899,  William  M.  Perry  and  wife  executed 
and  delivered  to  the  appellee  an  oil  and  gas  lease  and  con- 
tract, whereby  the  Perrys  granted  to  appellee  100  acres  in 
Wells  county,  Indiana,  for  the  purpose  of  drilling  and  op- 
erating for  gas  and  oil,  with  full  right  to  enter  thereon  and 
erect  and  maintain  necessary  buildings;  that,  in  pursuance 
of  said  contract,  appellee  entered  upon  said  land  and  took 
possession  thereof  for  the  purpose  before  set  out,  and  drilled 
and  completed  two  wells  thereon,  and  equipped  said  wells 
with  casings  and  drivepipe,  to  the  value  of  $928.30,  and  that 
appellants  took  possession  of  said  wells,  casing,  drivepipe 
and  other  materials,  and  wrongfully  and  imlawfuUy  con- 
verted them  to  their  own  use. 

To  this  complaint  appellants  filed  separate  demurrers,  but 
no  rulings  were  had  thereon.  Appellant  King  Oil  Company 
then  filed  its  separate  answer  in  general  denial,  and  William 
M.  Perry  filed  his  separate  answer  in  two  paragraphs:  (1) 
General  denial;  (2)  admitting  that  he  and  his  wife  exe- 
cuted said  contract  as  set  out  in  the  complaint,  and  further 
averring  that  appellee  submitted  a  blank  printed  form  of 
contract  for  him  and  his  wife  to  execute.  Said  contract 
was,  in  part,  as  follows: 

"The  second  party  shall  have  the  right,  free  of  charge, 
to  use  sufiicient  gas,  oil  and  water  to  run  all  machinery 
for  operating  said  well,  also  the  right  to  remove  all  prop- 
erty at  any  time.  *  *  *  It  is  further  agreed  by  sec- 
ond party  that  when  it  fails  to  operate  any  one  well  for 
a  period  of  sixty  days,  or  to  pay  first  party  $1  per  day 
from  the  time  it  fails  to  operate  said  well,  the  ten  acres 
on  which  said  well  is  located  shall  be  canceled,  and  re- 
turned to  first  party.  Second  party  shall  have  the  right 
to  remove  its  machinery  from  said  ten  acres. 


iy 


The  answer  further  alleges  that  appellee,  on  December 
12,  1902,  ceased  to  operate  said  two  wells,  wholly  abandoned 
the  premises,  and  removed  therefrom  all  of  its  machinery  and 
Vol.  44-14 
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so  remained  therefrom  thereafter;  that  on  April  15, 1903,  he 
took  possession  of  said  wells,  casing  and  drivepipe,  and 
employed  his  codefendant  to  operate  the  wells;*  that  he  did 
not  appropriate  to  his  own  use  any  machinery  belonging  to 
the  appellee,  but  only  the  property  which  was  attached  to 
and  formed  part  of  the  real  estate,  and  which  could  not  be 
removed  therefrom  without  damage. 

To  this  second  paragraph  of  answer  appellee  filed  a  de- 
murrer, which  was  sustained  by  the  trial  court,  and  proper 
exceptions  reserved  as  to  the  ruling  thereon. 

Under  his  answer  of  general  denial  appellant  Perry  could 

have  shown  all  the  facts  set  out  in  his  second  paragraph  of 

answer  tending  to  defeat  appellee's  claim  to  the  prop- 

2.  erty.    Ford  v.  Griffin  (1885),  100  Ind.  85,  87;  Swope 
V.  Paul  (1892).  4  Ind.  App.  463,  and  cases  cited; 

Nowlin  V.  State,  ex  rel  (1903),  30  Ind.  App.  277. 

It  was  not  reversible  error,  therefore,  to  sustain  the  de- 
murrer to  the  second  paragraph  of  answer.     Wick- 

3.  wire  v.  Toum  of  Angola  (1892),  4  Ind.  App.  253; 
Kelley  v.  Kelley  (1894),  8  Ind.  App.  606;    Crum  v. 

Ytindt  (1895),  12  Ind.  App.  308;  Board,  etc,  v.  State,  ex  rel, 
(1897),  148  Ind.  675. 

The  terms  of  the  lease,  pertinent  and  necessary  to  the  de- 
termination of  the  questions  here  involved,  we  have  set  out 
verbatim,  in  the  statement  of  the  complaint. 

Appellee  contends  that  the  part  of  the  contract  before 

quoted,  providing  for  cancelation  of  the  lease  in  the  event  of 

failure  to  operate  the  wells  for  sixty  days  or  pay  $1 

4.  per  day  from  the  time  of  such  failure,  is  unenforce- 
able, because  of  uncertainty  in  the  description  of  the 

tracts  to  be  released. 

It  may  well  be,  under  the  authorities  cited  by  appellee, 
that  a  suit  to  (luiet  title  to  the  ten-acre  tracts  would  not 
lie,  because  of  uncertainty  in  the  description.  But  the  case 
at  bar  is  not  one  of  that  kind.  It  is  an  action  for  conversion 
of  personal  property. 
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By  the  terms  of  the  lease  appellee  covenanted  to  surrender 
the  ten-acre  tract  upon  which  any  well  was  located  upon 
failure  for  sixty  days  to  operate  said  well,  or  to  pay  $1  per 
day  from  the  time  of  such  failure  to  operate.  Within  limits, 
this  gave  appellee  the  power  to  select  the  ten  acres  which 
said  well  would  be  deemed  to  hold. 

In  the  ease  of  Jones  v.  Mount  (1906),  166  Ind.  570,  the 
court  said:  **It  is  obvious  that  such  a  case  as  this  does  not 
fall  within  the  principle  of  that  class  of  cases  in  which  it 
is  adjudged  that  nothing  passes  by  the  deed  where  the  terms 
are  so  uncertain  that  the  intention  of  the  parties  cannot 
be  ascertained.  It  wiU  be  observed  that  the  contract  con- 
tains a  covenant  upon  the  part  of  the  grantee  to  surrender. 
This,  within  limits,  gave  the  grantee  the  power  of  selection, 
and  the  mere  fact  that  the  land  which  he  might  elect  to  re- 
convey  was  originally  uncertain  does  not  prevent  an  enforce- 
ment of  the  undertaking  according  to  its  terms.  The  prin- 
ciple here  announced  was  exhaustively  considered  upon  the 
authorities  in  Smith  v.  Furbish  [1894],  68  N.  H.  123,  44 
Atl.  398,  47  L.  R.  A.  226;  Gardner  v.  Webster  [1888],  64  N. 
H.  520,  15  Atl.  144;  Dull  v.  Blum  [1887],  68  Tex.  299,  4  S. 
W.  489;  Nye  v.  Moody  [1888],  70  Tex.  434,  8  S.  W.  606; 
Dohoney  v.  Womack  [1892],  1  Tex.  Civ.  App.  354,  19  S.  W. 
883,  20  S.  W.  950;  Waters  v.  Bew  [1894],  52  N.  J.  Eq.  787, 
29  Atl.  590;  Lane  v.  Allen  [1896],  162  111.  426,  44  N.  E. 
831;  1  Jones,  Real  Property  Conveyancing,  §334.  There 
is  no  more  of  legal  uncertainty  in  such  a  matter  as  this  than 
there  is  in  the  case  of  a  way  of  necessity,  where  the  reser- 
vation is  implied  as  resting  on  the  presumed  intention  of 
the  parties." 

Therefore,  since  appellee  had  the  power  to  select  the  par- 
ticular tract  to  reconvey,  it  cannot  be  heard  to  say  that  the 
clause  is  unenforceable  because  of  uncertainty  in  the  de- 
scription. 

Machinery  and  fixtures,  placed  on  real  estate  leased  for 
the  purpose  of  drilling  for  gas  and  oil,  do  not  become  per- 
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manent  fixtures,  nor  parts  of  the  freehold,  by  reason 

5.  of  such  annexation  as  is  necessary  to  develop  the 
premises  according  to  the  terms  of  the  lease,  and  title 

to  such  machinery  and  fixtures  does  not  vest  in  the  lessor  be- 
cause of  a  forfeikire  of  the  lease.  Montpelier  Lights  etc., 
Co.  V.  Stephenson  (1899),  22  Ind.  App.  175;  Gartland  v. 
Hickman  (1904),  56  W.  Va.  75,  49  S.  E.  14,  67  L.  R.  A.  694; 
Slier  V.  Globe  Window  Glass  Co.  (19(K)),  21  Ohio  C.  C.  284. 

Where  the  right  to  remove  property  **at  any  time*'  has 
been  expressly  reserved  in  the  lease,  such  a  right  is  not  un- 
limited as  to  time,  but  is  limited  to  a  reasonable  time 

6.  after  the  expiration  of  the  lease.    Shellar  v.  Shivers 
(1895),  171  Pa.  St.  569,  33  AtL  95. 

It  has  been  decided  in  this  State  that  where  a  lease  pro- 
vided for  the  drilling  or  operating  of  oil  or  gas  weUs,  or 
on  failure  so  to  drill  or  operate  to  pay  an  agreed  sum 

7.  per  day  to  the  lessor  for  such  failure  or  delay,  and 
with  the  further  provision  that  upon  failure  to  drill 

or  operate,  or  pay  the  agreed  sum,  the  lease  to  become  null 
and  void,  such  a  provision  is  for  the  benefit  of  the  lessor, 
and  he  may  either  declare  a  forfeiture  of  the  lease  or  pro- 
ceed against  the  lessee  for  failure  to  perform  the  covenants 
of  the  lease.  Hancock  v.  Diamond  Plate  Glass  Co.  (1904), 
162  Ind.  146.  To  the  same  eflPeet  see,  also,  Edm>onds  v. 
Mounsey  (1896),  15  Ind.  App.  399,  and  cases  cited;  Wood- 
land Oil  Co.  V.  Crawford  (1896),  55  Ohio  St.  161,  44  N.  E. 
1093,  34  L.  R.  A.  62 ;  WUls  v.  Manufacturers  Nat.  Gas  Co. 
(1889),  130  Pa.  St.  222,  18  Atl.  721,  5  L.  R.  A.  603;  Thorn- 
ton.  Oil  and  Gas,  §151. 

In  this  case,  it  does  not  appear  that  appellant  Perry  took 

any  steps  to  declare  a  forfeiture  or  give  appellee  any  notice 

of  such  an  intention.    Consequently,  at  the  time  when 

8.  said  appellant  refused  to  permit  appellee  to  enter 
the  leased  premises  for  the  alleged  purpose  of  drawing 

the  pipe  from  the  wells,  the  lease  was  still  in  effect,  and  the 
title  to  the  fixtures  used  in  operating  the  wells  was  in  ap- 
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pellee.  Therefore  the  trial  court  did  not  err  in  refusing  to 
instruct  the  jury  that  title  to  the  fixtures  vested  in  appel- 
lant Perry  after  sixty  days'  failure  to  operate  said  wells  or 
pay  $1  per  day  in  lieu  thereof,  or  thut  the  title  vested  in 
said  Perry  immediately  upon  the  happening  of  such  default. 
Hancock  v.  Diamond  Plate  Glass  Co,,  supra. 

It  does  not  appear  that  there  was  any  reversible  error  on 
the  part  of  the  trial  court.  The  judgment  is  therefore  af- 
firmed. 


Toledo  and  Chicago  Intbrurban  Railway 
Company  v.  Wilson  et  al. 

[No.  6348.    Filed  December  16,  1908.    Rehearing  denied  June  25, 

1909.] 

1.  Affeal. —  Briets. —  Concise  Statement  of  Beoord.—  Failure.-^ 
Whether  appellant's  failure  to  set  out  a  concise  statement  of  the 
record  in  its  brief  will  work  a  reversal,  is  discretionary  with  the 
court    p.  214. 

2.  Eminknt  Domain. —  Appraisement —  Bxceptions.-^  Questions 
Raised  &]/. — Damages, — Interurhan  Railroads, — ^Where  landowners 
except  to  an  intemrban  railroad  condemnation  appraisement  on 
the  grounds  that  (1)  the  assessment  of  damages  is  too  low,  (2) 
the  appraisers  f&iled  to  allow  damages  for  depreciation  of  re- 
mainder of  real  estate,  (8)  the  appraisers  allowed  insufficient 
damages  for  land  taken,  and  (4)  the  appraisers  failed  to  assess 
damages  to  the  improvements,  the  trial  thereon  is  not  restricted, 
bnt  any  damages  allowable  under  the  statute  (§934  Bums  1908, 
Acti  1906,  p.  59,  §6)  should  be  permitted,    p.  215. 

&  TsoAL, —  Verdict, —  SulHoienoy, —  Eminent  Domain, — Damages, — 
Interurhan  Railroads, — In  an  action  for  the  condemnation  of  an 
interurban  railroad  right  of  way,  a  verdict  assessing  sepajately 
the  damages  for  the  land  taken,  the  damage  to  the  residue  of  the 
land,  and  other  resulting  damages,  will  support  a  judgment  ren- 
dered thereon,    p.  217. 

4.  AfpbaIm — Rehearing, — Questions  Presentable, — Briefs. — Failure 
to  Set  Out  Record. — Where  appellant's  brief  fails  to  set  out  the 
record  presenting  the  alleged  errors,  and  the  court  falls  to  pass  on 
some  of  them,  the  others  cannot  be  raised  on  a  petition  for  a 
rehearing,    p.  217. 

From  Dekalb  Cirenit  Court;  Emmet  A.  Bratton,  Judge. 
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Action  by  the  Toledo  and  Chicago  Interurban  Railway 
Company  against  Hattie  M.  Wilson  and  another.  From  a 
judgment  for  defendants,  plaintiff  appeals.    Affirmed. 

F.  L.  Welsheimer  and  Taylor  &  Woods,  for  appellant. 
P.  V.  Hoffman,  for  appellees. 

Myers,  J. — The  appellant  brought  this  proceeding  to 
condemn,  for  the  purpose  of  a  railroad  right  of  way,  yards, 
switches,  yard  tracks  and  storage  tracks,  certain  real  estate 
owned  by  appellees  at  Auburn  Junction,  Dekalb  county.  Ap- 
praisers appointed  by  the  court  reported,  awarding  the  ap- 
pellees damages  in  the  sum  of  $75.  To  this  award  the  appel- 
lees filed  exceptions.  A  jury  returned  a  verdict,  assessing 
the  damages  of  the  appellees  at  $475. 

Appellant  insists  that  the  court  erred  in  overruling  (1) 
its  motion  for  a  venire  de  novo;  (2)  its  motion  for  judgment 
for  $150  in  favor  of  appellees;  (3)  its  motion  for  a  new 
trial. 

Appellees  insist  that  appellant's  brief  does  not  comply 
with  clause  five,  rule  twenty-two,  of  the  Supreme  and  Ap- 
pellate Courts,  and  therefore  no  question  is  presented 

1.  for  our  consideration.  Appellant's  brief  does  not  fur- 
nish a  concise  statement  of  the  record  presenting  all 
of  the  errors  relied  upon,  but  as  the  record  consists  of  only 
a  few  typewritten  pages  we  have  concluded  to  pass  upon 
what  we  deem  the  controlling  questions  in  this  case. 

The  appraisers  valued  at  $75  appellees'  real  estate  which 
was  appropriated,  and  assessed  their  damages,  on  account 
of  siieh  appropriation,  in  said  sum.  There  were  no 
improvements  upon  said  real  estate,  and  no  damages  were 
assessed  to  the  remainder  of  the  real  estate  owned  by  ap- 
pellees. All  of  said  real  estate  owned  by  appellees  was  sub- 
ject to  a  mortgage  thereon,  and  the  same  was  owned  by  ap- 
pellees as  tenants  in  common. 

The  appellees,  for  their  exceptions  to  the  report  of  the 
appraisers,  stated  ^'that  they  are  the  owners  as  tenants  in 
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common  for  partnership  purposes  of  the  lands  sought 
2.    to  be  appropriated  as  in  the  complaint  and  warrant 

to  said  appraisers  described,  to  wit :  Lots  No.  39,  No. 
40,  No.  45,  No.  46  and  No.  47 ;  •  •  •  that  all  of  said  lots 
are  used  as  one  piece  of  property  for  manufacturing  pur- 
poses, and  on  which  lots  are  situated  said  buildings,  plant 
and  machinery;  •  •  •  that  all  of  said  lots  are  a  part 
of  said  plant  and  buildings  and  business ;  that  said  apprais- 
ers, in  assessing  the  exceptors'  damages,  erred  in  the  follow- 
ing particulars,  to  wit:  (1)  The  assessment  of  the  damages 
is  too  low;  (2)  the  appraisers  allowed  no  damages  for  de- 
preciation in  value  to  the  remaining  property  by  virtue  of 
the  appropriation  of  the  part  of  said  property  to  the  use 
of  the  plaintiff;  (3)  the  value  of  the  part  appropriated  is 
assessed  too  low;  (4)  the  appraisers  assessed  no  damages 
to  improvements,  whereas  the  property  appropriated  will 
take  a  part  of  the  storage  shed  of  defendants'  property,  the 
southeast  comer  of  said  shed."  The  remaining  exceptions 
on  motion  of  the  appellants  were  stricken  out.  The  excep- 
tors ask  ''that  said  appraisement  be  not  confirmed,  but 
wholly  set  aside,  and  the  damages  determined  on  trial  ac- 
cording to  the  law  and  evidence."  The  jury  returned  a  ver- 
dict as  follows:  **We,  the  jury,  assess  the  value  of  the  de- 
fendants' lands  taken  by  the  plaintiff  at  $75,  the  damage 
to  the  residue  of  the  land  not  taken  at  $75,  and  such  other 
damages  as  will  result  to  the  defendants  from  the  construc- 
tion of  the  improvement  in  the  manner  proposed  by  the 
plaintiff  at  $325,  making  the  defendants'  entire  damages 
$475."  The  jury  also  returned  answers  to  interrogatories, 
by  which  it  appeared,  among  other  things,  that  the  land 
appropriated  was  a  part  of  lots  No.  46  and  No.  47.  The 
matters  which  the  appellant  has  sought  to  present  here  may 
be  resolved  into  the  question,  whether,  upon  the  trial  by  the 
jury,  the  damages  specified  in  the  third  item  of  the  verdict 
might  properly  be  included  in  the  jury's  award,  and  the 
question  whether  it  was  necessary  for  the  jury  to  find  sep- 
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arately  the  value  of  the  portion  appropriated,  to  each  of  the 
lots  No.  46  and  No.  47.  Section  six  of  the  act  ''concerning 
proceedings  in  the  exercise  of  eminent  domain"  (Acts  1905, 
p.  59,  §934  Burns  1908)  provides  that  the  appraisers  shall 
determine  and  report:  ** First,  the  value  of  each  parcel  of 
property  sought  to  be  appropriated,  and  the  value  of  each 
separate  estate  or  interest  therein;  second,  the  value  of  all 
improvements  thereon  pertaining  to  the  realty;  third,  the 
damages  to  the  residue  of  the  land  of  such  owner  or  owners 
to  be  caused  by  taking  out  the  part  sought  to  be  appropri- 
ated; fourth,  such  other  damages  as  will  result  to  any  per- 
sons or  corporation  from  the  construction  of  the  improve- 
ments in  the  manner  proposed  by  the  plaintiff." 

The  fifth  and  last  clause,  after  a  provision  relating  to  the 
case  of  land  sought  to  be  taken  by  a  municipal  corporation, 
proceeds  as  follows:  **In  estimating  the  damages  specified 
in  the  foregoing  first,  second,  third  and  fourth  clauses,  no 
deduction  shall  be  made  for  any  benefits  that  may  result  from 
such  improvement.  For  the  purpose  of  assessing  compensa- 
tion and  damages,  the  right  thereto  shall  be  deemed  to  have 
accrued  at  the  date  of  the  service  of  the  notice  provided  in 
section  three,  and  its  actual  value,  at  that  date,  shall  be  the 
measure  of  compensation  for  all  property  to  be  actually 
taken,  and  the  basis  of  damages  to  property  not  actually 
taken  but  injuriously  affected,  except  as  to  damages  stated  in 
the  fourth  clause  hereof." 

By  section  eight  of  said  act  (§936  Bums  1908)  it  is  pro- 
vided: **Any  party  to  such  action  aggrieved  by  the  assess- 
ment of  benefits  or  damages,  may  file  written  exceptions 
thereto  in  the  office  of  the  clerk  of  such  court  in  vacation,  or 
in  open  court  if  in  session,  within  ten  days  after  the  filing 
of  such  report,  and  the  cause  shall  further  proceed  to  issue, 
trial  and  judgment  as  in  civil  actions ;  the  court  may  make 
such  further  orders,  and  render  such  findings  and  judg- 
ments as  may  seem  just" 
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No  issues  except  such  as  were  presented  by  the  exceptions 
filed  appear  to  have  been  tried,  and  it  is  contended,  in  effect, 
that  the  damages  contemplated  by  the  fourth  clause  of  §934, 
supra,  could  not  properly  be  submitted  to  trial,  and  found, 
as  they  wei«  by  the  jufy,  under  the  exceptions  tried.  We 
are  not  prepared  to  accede  to  this  view,  but  we  are  of  the 
opinion  that  upon  the  trial,  under  such  exceptions  as  those 
presented  by  the  appellees,  especially  that  the  damages  were 
too  low,  it  was  proper  to  investigate  the  question  of  damages 
as  provided  by  any  and  all  of  the  clauses  of  §934,  supra,  and 
not  merely  the  damages  specified  in  the  second,  third  and 
fourth  items  of  said  exceptions.  Aside  from  these  special 
items,  the  question  as  to  the  amount  of  all  the  allowable  dam- 
ages was  suflSciently  before  the  court  for  examination  de 
novo,  and  for  the  rendition  of  such  findings  and  judgment 
as  upon  the  evidence  might  **seem  just."  Louisville,  etc., 
R.  Co.  V.  Dryden  (1872),  39  Ind.  393;  Lake  Erie,  etc.,  R. 
Co.  V.  Kinsey  (1882),  87  Ind.  514,  518;  Indiana,  etc.,  R.  Co. 
V.  Allen  (1888),  113  Ind.  308,  311,  3  Am.  St.  650;  Midland 
R.  Co.  V.  Smith  (1890),  125  Ind.  509. 

The  evidence  is  not  in  the  record,  and  it  does  not  appear 

that  the  land  of  the  appellees  appropriated  was  not  in  one 

continuous  body  or  "parcel  of  property,"  though  extending 

into  and  through  two  lots,  which,  with  other  lots  adjoining, 

constituted  one  piece  of  property  for  manufacturing 

3.  purpases.     The  verdict  was  sufficiently  formal  for 
the  rendition  of  a  proper  judgment  thereon. 

Judgment  affirmed. 

On  Petition  for  Rehearing. 

Myeb8,  J. — Counsel,  not  heretofore  connected  with  this 

case,  have  filed  a  petition  for  a  rehearing,  and  briefs  in 

support  thereof.     From  these  briefs  we  learn  that 

4.  appellant  company  is  now  in  the  hands  of  a  receiver, 
and  that  counsel  who  now  file  said  petition  are  the 
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attorneys  for  such  receiver.  The  petition  proceeds  upon  the 
theory  that  in  our  former  opinion  we  failed  to  pass  upon 
all  the  questions  presented  by  the  record.  Appellees  in 
their  original  briefs  made  the  point  that  appellant's  original 
brief  did  not  comply  with  rule  twenty-two,  clause  five,  of 
this  court  and  the  Supreme  Court,  and  for  that  reason  no 
question  was  presented  for  our  consideration.  Strictly 
speaking,  this  contention  of  appellees  was  well  taken,  and 
when  it  is  so  we  have  no  right  to  disregard  the  rule  or  go 
beyond  the  brief  of  appellant  in  quest  of  errors.  But  allow- 
ing appellant  the  benefit  of  the  doubt  in  this  regard,  we  did 
consider  what  we  supposed  were  the  leading  questions,  but 
from  the  brief  on  rehearing  it  is  shown  that  we  did  not  con- 
sider all  of  the  questions  to  be  found  in  the  record.  These 
questions,  to  which  our  attention  is  now  called  by  the  petition 
for  a  rehearing,  were  not  properly  presented  by  appellant 
in  its  original  presentation  of  the  case,  and,  being  over- 
looked by  us,  they  cannot  be  raised  and  considered  upon  a 
petition  for  a  rehearing.  Chapman  v.  Jones  (1898),  149 
Ind.  434;  Martin  v.  Martin  (1881),  74  Ind.  207. 

As  to  the  questions  considered  in  our  original  opinion,  we 
find  no  reason  to  change  our  former  conclusion.  The  peti- 
tion for  a  rehearing  is  overruled. 


Paull  v.  Island  Coal  Company. 

[No.  T.Oia    Filed  June  21),  1909.] 

1.  Pleadtno. — Complaint, — Mines. — Subsidence  of  Surface. — Dam- 
ages. — A  complaint  alleging  that  defendant  mined  the  coal  from 
mider  the  plaintiff's  house  without  leaving  any  support,  and 
that  by  reason  thereof  the  plaintiff's  house  was  damaged,  states 
a  cause  of  action,    p.  222. 

2.  Mines. — Surface  Support. — Removal  of. — Regardless  of  negli- 
gence, a  mine  owner  is  ordinarily  liable  to  the  surface  owner  for 
the  removal  of  support  to  the  surface,  thereby  causing  a  sub- 
sidence,   p.  222. 
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3.  Deeds. —  Mineral  Grants. —  Reservations. —  Support. —  General 
grants  or  reservations  of  minerals  require  the  owner  of  the 
minerals  to  provide  natural  or  artificial  support  for  the  sur- 
face when  the  minerals  are  removed,    p.  222. 

4.  Deeds. — Mineral  Grants. — Surface  Support. — Waiver. — Though 
a  right  of  surface  support  is  implied  in  a  general  grant  or  reserva- 
tion of  mlnenils,  a  deed  providing  that  the  grantee  of  the  minerals 
shall  not  be  "held  to  any  responsibility  or  accountability  for  any 
damage  to  the  surface  of  said  land  that  may  occur  from  mining 
or  removing"  said  minerals,  shows  a  waiver  of  any  claim  for  sup- 
port to  such  surface,    p.  223. 

From  Sullivan  Circuit  Court;  Charles  E.  Henderson, 
Judge. 

Action  by  Lizzie  Paull  against  the  Island  Coal  Company. 
From  a  judgment  for  defendant,  plaintiff  appeals.  Af- 
firmed. 

John  A.  Riddle,  J.  F.  Weisman,  0.  H.  Hendren,  Jr.,  and 
Douthitt  &  Haddon,  for  appellant. 

Charles  E.  Barrett  and  Fred  E.  Barrett,  for  appellee. 

COMSTOCK,  J. — The  issues  in  this  cause  were  formed  upon 
an  amended  complaint  in  two  paragraphs.  The  first  para- 
graph, in  substance,  alleges  that  the  defendant  is,  and  was  on 
September  1,  1904,  a  corporation  engaged  in  the  mining  of 
coal  in  Greene  county,  Indiana ;  that  the  plaintiff  was  and 
is  the  owner  of  certain  described  real  estate,  and  the  build- 
ings thereon,  in  said  county ;  that  the  defendant  owiied  the 
coal  and  other  minerals  located  under  said  land,  together 
with  the  right  to  mine  and  remove  only  so  much  of  the  min- 
erals as  could  be  removed  without  injury  to  the  superincum- 
bent soil ;  that  the  defendant  on  and  before  said  day  mined 
the  coal  from  under  the  plaintiff's  real  estate,  upon  which 
was  situated  plaintiff's  frame  house,  without  leaving  suffi- 
cient artificial  or  natural  support  to  sustain  said  surface,  and 
to  keep  and  maintain  the  same  in  its  natural  condition,  and 
on  said  day,  and  prior  thereto,  carelessly  and  negligently 
failed  to  examine  its  said  mine  under  the  real  estate  and 
building,  and  failed  and  neglected  to  make  its  said  mine 
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under  said  dwelling  and  real  estate  properly  secure  by 
props  and  timbers,  and  safe  from  caving  in,  and  carelessly 
and  negligently  failed  to  leave  sufScient  natural  or  artificial 
support  to  sustain  the  surface  of  said  real  estate  so  owned 
by  this  plaintiff;  that,  by  reason  of  the  carelessness  and 
negligence  aforesaid  of  this  defendant,  the  earth  above  said 
mine  and  under  said  dwelling,  and  a  large  portion  of  the 
surface  of  said  real  estate  aforesaid,  without  any  fault  on 
the  part  of  this  plaintiff,  fell,  broke  loose  and  caved  in, 
thereby  wrecking  and  destroying  the  aforesaid  dwelling- 
house  of  this  plaintiff. 

The  second  paragraph  of  amended  complaint  is  substan- 
tially the  same  as  the  first,  except  that  it  is  alleged  therein 
''that  the  defendant  by  its  servants  and  agents,  in  disre- 
gard of  the  right  of  this  plaintiff,  wrongfully,  purposely  and 
wilfully  removed  the  support  from  under  said  real  estate, 
without  leaving  the  same  with  sufficient  natural  or  artificial 
support  to  sustain  the  surface,  so  that  by  reason  thereof 
on  September  1,  1904,  a  portion  of  the  surface  of  said  lots" 
fell  and  caved  in. 

Upon  the  overruling  of  a  demurrer  to  said  amended  com- 
plaint appellee  answered  in  six  paragraphs:  (1)  (Jeneral 
denial;  (2)  the  six-year  statute  of  limitations;  (3)  to  so 
much  of  plaintiff's  complaint  as  seeks  to  Yecovei*  damages 
for  alleged  injury  to  lots  No.  31  and  No.  32  in  the  town  of 
West  Linton,  Greene  county,  Indiana,  that  on  February  2, 
1891,  David  L.  Osborne  was  the  owner  in  fee  simple  of  a 
certain  tract  of  land  embracing  said  two  lots ;  that  on  said 
day  said  Osborne  sold  to  this  defendant  all  the  stone,  coal 
and  other  minerals  in  or  under  said  real  estate,  and  agreed 
with  this  defendant  that  it  should  have  the  right  to  mine 
and  remove  all  such  stone,  coal  and  other  minerals,  and  fur- 
ther agreed  that  this  defendant,  in  the  mining  and  removing 
of  said  coal,  should  not  be  liable  for  damages  to  the  surface 
of  said  lands;  that  such  contract  and  agreement  was  con- 
tained in  a  warranty  deed  from  said  Osborne  to  this  defend- 
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ant,  a  copy  of  which  is  filed  as  an  exhibit;  that  said  deed 
was  duly  recorded  in  the  proper  records  of  Greene  county, 
Indiana,  on  October  28,  1891 ;  (4)  to  so  much  of  the  com- 
plaint as  seeks  to  recover  for  .alleged  damages  to  lots  No.  27, 
No.  28,  No.  29,  No.  30,  No.  31  and  No.  32,  that  prior  to  Au- 
gust 31,  1895,  William  Osborne  was  the  owner  of  said  real 
estate ;  that  on  said  day  he,  by  warranty  deed,  sold  and  con- 
veyed to  the  defendant  all  the  minerals,  stone,  and  coal  un- 
derlying said  lands,  and  contracted  and  agreed  with  this  de- 
fendant that  it  should  have  the  right  to  mine  all  such  min- 
erals, stone,  and  coal  from  under  the  surface  of  said  lands 
and  remove  the  same,  and  agreed  that,  in  mining  and 
removing  such  coal,  defendant  and  its  successors  and  assigns 
should  not  be  held  to  any  responsibility  or  accoimtability 
for  any  damages  to  the  surface  of  said  lands  that  should  oc- 
cur from  mining  or  removing  said  coal;  that  said  contract 
and  agreement  is  contained  in  the  deed  of  conveyance,  which 
is  made  an  exhibit,  from  said  Osborne  to  the  defendant; 
that  said  deed  was  duly  recorded  on  October  9,  1895 ;  that 
said  coal  was  removed  with  knowledge  of  the  plaintiff,  and 
that  the  plaintiff  had  knowledge  of  the  defendant's  rights  at 
the  time  she  acquired  title  and  interest  to  said  lots;  (5) 
denying  any  right,  title  or  claim  of  plaintiff  at  the  time  the 
alleged  injuries  occurred,  and  averring  that  such  title  was 
not  acquired  until  such  alleged  injuries  had  occurred  and 
were  occurring,  and  that  the  plaintiff  had  knowledge  of 
such  conditions  at  the  time  she  acquired  title;  (6)  the  two- 
year  statute  of  limitations. 

A  demurrer  was  overruled  to  the  second,  third  and  fourth 
paragraphs  of  answer,  and  sustained  as  to  the  fifth  and  sixth 
paragraphs,  and  appellant  refusing  to  plead  further  judg- 
ment was  rendered  on  the  pleadings. 

Appellant  relies  for  reversal  upon  the  alleged  error  of  the 
court  in  overruling  her  demurrer  to  the  second,  third  and 
fourth  paragraphs  of  answer  respectively. 

Appellee  by  cross-error  challenges  the  action  of  the  court 
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in  overruling  its  demurrer  for  want  of  facts  to  each 

1.  paragraph   of  the  amended  complaint.     We  think 
each   para^aph   was   sufficient  to  withstand   a  de- 
murrer. 

It  is  settled  under  the  decisions  of  this  State  that  where 
the  surface  of  land  is  owned  by  one  person,  and  the  min- 
erals beneath  by  another,  the  owner  of  the  minerals 

2.  cannot,  without  liability,  remove  them  without  leav- 
ing sufficient  natural  or  artificial  support  to  sustain 

the  surface.  Western  Ind,  Coal  Co.  v.  Brown  (1905),  36 
Ind.  App.  44,  114  Am.  St.  367;  Yandes  v.  Wright  (1879), 
66  Ind.  319,  32  Am.  Rep.  109.  The  weight  of  authority,  both 
American  and  English,  supports  the  rule  that  where  the 
ownership  of  the  surface  of  the  land  has  been  severed  from 
the  ownership  of  the  minerals  under  it  the  owner  of  the  sur- 
face has  an  absolute  right  to  necessary  support  for  his  land, 
and  if  the  owner  of  the  minerals  removes  such  support  en- 
tirely, so  that  injury  results  from  a  subsidence  of  the  soil, 
he  will  be  liable  for  resulting  damages,  no  matter  how  care- 
fully or  skilfully  he  has  conducted  his  mining  operations. 
He  must  either  leave  pillars  or  ribs  of  the  mineral  itself,  or 
put  in  artificial  support  sufficient  to  sustain  the  soil  above. 
This  right  of  subjacent  support  is  absolute.  It  is  independ- 
ent of  the  question  of  negligence.  2  Lindley,  Mines  (2d  ed.), 
§J^818,  819;  2  Snyder,  Mines,  §1020;  Harris  v.  Ryding 
(1839),  5  Mees.  &  Wels.  *60;  Humphries  v.  Brogden  (1850), 
12  Q.  B.  (64  Eng.  Com.  Law)  •739,  17  Eng.  Ruling  Gas. 
407;  18  Am.  and  Eng.  Eucy.  Law  (2d  ed.),  556,  and  cases 
cited  in  foot  note. 

The  principle  of  law  directly  established  by  the  cases 

cited  is  that  a  grant  or  reservation  of  mines  in  general  terms 

confers  a  right  to  work  the  mines  subject  to  the  obli- 

3.  gation  of  leaving  a  reasonable  support  to  the  surface 
as  it  exists  at  tlie  time  of  such  grant  or  reservation. 

The  underlying  or  mineral  estate  owes  a  servitude  of  suffi- 
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cient  support  to  the  upper  or  superincumbent  strata,  unless 
the  same  is  waived.  Lloyd  v.  Catlin  Coal  Co.  (1904),  210 
IlL  460,  71  N.  E.  335;  Burgner  v.  Humphrey  (1884),  41 
Ohio  St.  340;  PHngU  v.  Vesta  Coal  Co.  (1896),  172  Pa.  St. 
438,  33  Atl.  690;  Noonan  v.  Pardee  (1901),  200  Pa.  St.  474, 
50  AtL  255,  55  L.  R.  A.  410,  86  Am.  St.  722 ;  8  Current 
Law,  1001,  and  notes;  6  Current  Law,  661,  and  notes;  Col- 
linsviUe  Granite  Co.  v.  Phillips  (1905),  123  Ga.  830,  51  S. 
E.  666. 

However,  in  the  very  able  opinion  in  Oriffin  v.  Fairmount 
Coal  Co.  (1905),  59  W.  Va.  480,  53  S.  E.  24,  2  L.  R.  A.  (N. 
S.)  1115,  it  is  held  that  where  a  deed  conveys  the  coal  under 
a  tract  of  land,  together  with  the  right  to  enter  upon  and 
under  said  land,  and  to  mine,  excavate  and  remove  all  of 
it,  there  is  no  implied  reservation  in  such  an  instrument  that 
the  grantee  must  leave  enough  coal  to  support  the  surface 
in  its  original  position.  This  opinion  is  contrary  to  the  gen- 
eral rule  of  implied  right.  See  Collins  v.  Gleasoii  Coal  Co. 
(1908),  140  Iowa  114, 115  N.  W.  497, 18  L.  R.  A.  (N.  S.)  736. 

The  implied  right,  however,  does  not  alone  determine  the 

rights  of  the  parties,  where  the  terms  of  the  instrument  by 

which  the  severance  is  made  are  shown.    Scranton  v. 

4.  Phillips  (1880),  94  Pa.  St.  15;  Miles  v.  Pennsylvania 
Coal  Co.  (1906),  214  Pa.  St.  544,  63  Atl.  1032;  WilU 
iams  V.  Hay  (1888),  120  Pa.  St.  485,  14  Atl.  379,  6  Am.  St. 
719 ;  Barringer  &  Adams,  Minerals,  676. 

The  language  of  the  deeds  to  appellee  coal  company  is: 
**It  is  mutually  agreed  and  understood  that  said  Island  Coal 
Company,  its  successors  and  assigns,  are  not  held  to  any  re- 
sponsibility or  accountability  for  any  damage  to  the  surface 
of  said  land  that  may  occur  from  mining  or  removing  said 
coal  or  other  minerals.*' 

Judge  Story  says:  ** Where  the  language  of  an  instru- 
ment is  neither  uncertain  nor  ambiguous,  it  is  to  be  ex- 
pounded according  to  the  apparent  import;   and  is  not  to 
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be  warped  from  the  ordinary  meaning  of  its  terms,  in  order 
to  harmonize  it  with  uncertain  suppositions,  in  regard  either 
to  the  probable  intention  of  the  parties  contracting,  or  to  the 
probable  change  which  they  would  have  made  in  the  con- 
tract, had  they  foreseen  certain  contingencies."  1  Story, 
Contracts  (5th  ed.),  §780. 

In  this  case  the  words  waiving  liability  for  damages  to 
the  surface  by  reason  of  the  mining  and  removing  of  coal 
are  free  from  ambiguity,  and  we  cannot  say  that  the  deed 
did  not  mean  what  it  said.  The  grantor  owning  the  land, 
**from  the  sky  to  the  center  of  the  earth,"  granted  to  ap- 
pellee all  the  coal  beneath  the  surface  and  released  it  from 
liability  for  damages  occasioned  to  the  surface  by  the  re- 
moval thereof.  If  the  deed  had  stopped  with  the  grant  of 
the  coal  and  right  to  mine  and  remove  it,  there  might  be 
some  question  as  to  its  meaning,  but  where,  in  addition,  it 
contains  a  release  for  and  waiver  of  damages  to  the  surface 
there  is  no  longer  any  question  as  to  its  meaning.  It  would 
require  unusual  care  to  express  more  clearly  and  with  equal 
conciseness  the  waiver  of  the  rights  specified. 

In  his  work  on  mines,  issued  in  1884,  MacSwinney  re- 
views all  previous  English  cases  and  the  rules  governing  the 
interpretation  of  instruments  and  contracts  in  relation  to 
support  obtaining  in  England.  He  says:  **If  apt  words 
are  used,  whether  in  the  instrument  of  severance  itself;  or 
in  a  contemporaneous,  or  a  subsequent  instrument;  and 
whether  in  affirmative  or  negative  terms;  and  whether  in 
express  terms  or  by  plain  implication;  and  whether  the 
underlying  mines  are  granted  or  excepted;  and  whether  the 
instrument  is  voluntary  or  statutory;  the  right  of  support 
for  land  in  its  natural  state  may  be  effectually  excluded." 
MacSwinney,  Mines,  304. 

The  contract  is  the  law  as  between  the  parties.  Appellee 
under  the  deed  is  relieved  by  clear  and  unambiguous  words 
from  any  liability  for  damages  to  the  surface  owner. 
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In  view  of  the  conclusion  reached  the  consideration  of  the 
question  of  the  statute  of  limitation,  raised  by  the  demurrer, 
and  of  other  alleged  errors,  is  unnecessary. 

Judgment  affirmed. 


Jeffries,  Executor,  v.  Orndorf,  Executor. 

[No.  6,736.    FUed  June  29,  1909.] 

1.  Appeal. —  Motioiis  to  Dismiss. —  Parties, —  }^ antes, —  Where  the 
parties  on  appeal  are  named  as  in  the  pleadings  below,  such  ap- 
peal will  not  be  dismissed  for  defects  iu  the  names,  especially 
where  there  is  no  showing  that  the  names  used  are  not  the  true 
ones.    p.  226. 

2.  Appeal. —  Bills  of  Exceptions. —  Presentation  to  Judge. —  Delay 
in  Piling. — Where  a  bill  of  exceptions  is  presented  to  the  judge 
within  the  time  granted,  his  delay  in  signing  and  filing  same 
will  not  prejudice  the  appellant,    p.  22G. 

3.  Appeal. — Filing  of  Transcript. — Dismissal. — ^A  motion  to  dis- 
miss an  appeal  for  failure  to  file  the  transcript  will  be  overruled 
where  the  transcript  was  filed  within  the  statutory  time.    p.  226. 

4.  Appeal. — Bonds. — Executors. — An  executor  is  not  required  to 
file  an  appeal  bond  (§S687,  2d80  Bums  1908,  §§645.  2457  R.  S. 
1881).    p.  226. 

5.  Appeal. —  Appearance. —  Piling  Brief  on  Merits. —  Notice. — 
Waiver. — ^The  filing  of  a  brief  on  the  merits  of  an  appeal  con- 
stitutes an  appearance,  and  is  a  waiver  of  lack  of  notice  of  such 
appeal,    p.  226. 

Prom  Whitley  Circuit  Court ;  J.  W.  Adair,  judge. 

Action  by  Henry  Jeffries,  as  executor  of  the  last  will  of 
David  Jeffries,  deceased,  against  John  W.  Orndorf,  as  exec- 
utor of  the  last  will  of  Marcus  L  Jeffries,  deceased.  From 
a  judgment  for  defendant,  plaintiff  appeals.  On  motion  to 
dismiss  the  appeal.  Motion  overruled.  (For  final  decision, 
see  46  Ind.  App. .) 

E.  K.  Strong,  for  appellant. 
B.  E.  Oates,  for  appellee. 

Watson,  J. — Appellee  has  filed  a  motion  to  dismiss  this 
cause. 

Vol.  44—15 
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The  reason  first  assigned  for  such  dismissal  is  that  the 

parties  are  not  properly  named  in  the  assignment  of  errors. 

The  parties  are  named  therein  as  in  the  amended  com- 

1.  plaint,  answer,  verdict  and  other  proceedings  in  the 
court  below.    Furthermore  it  is  not  shown  that  said 

parties  have  full  names  other  than  those  given  in  the  assign- 
ment of  errors.     Therefore  it  cannot  be  successfully  urged 
that  the  full  names  were  not  given. 
The  court  below  granted  to  appellant  fifty  days  within 
which  to  present  his  bill  of  exceptions.    The  bill  was 

2.  presented  within  that  time.     The  statute  provides 
that  delay  by  the  judge  in  signing  and  filing  the  bill 

shall  not  deprive  the  party  of  the  benefit  thereof.     §660 
Bums  1908,  §629  R.  S.  1881. 

The  transcript  was  filed  in  this  court  within  the 

3.  time  allowed  by  statute.     §2978  Bums  1908,  Acts 
1889,  p.  397. 

Appellant  being  an  executor,  no  appeal  bond  was 

4.  necessary.     §§687,  2980  Bums  1908,  §§645,  2457  B. 
S.  1881. 

Appellee,  having  filed  his  brief  on  the  merits  of  this  cause, 
has  thereby  entered  an  appearance  in  this  court. 

5.  Rule  9,  Supreme  and  Appellate  Courts.  The  en- 
tering of  a  general  appearance  waives  lack  of  no- 
tice. Lowe  V.  Tnrpie  (1897),  147  Ind.  652,  37  L.  R.  A.  233; 
State  V.  Walters  (1878),  64  Ind.  226;  Jones  v.  Henderson 
(1898),  149  Ind.  458;  Bwbank's  Manual,  §199;  Elliott,  App. 
Proc,  §§376,  519,  677. 

Appellee's  motion  does  not  present  any  valid  reason  for 
dismissing  this  cause.    The  motion  is  therefore  overruled. 
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Toledo,  St.  Louis  and  Western  Railroad 

Company  v.  Miller. 

[No.  6,487.    Filed  June  30,  1909.] 

1.  Pleading. — Complaint, — Master  and  Seivant, — Railroads, — Con- 
tributory Negliycnce. — ^A  complaint  alleging  that  the  plaintiff 
was  engaged  in  unloading  a  car  of  coal  for  a  consignee,  that  the 
defendant  railroad  company  knowing  of  the  plaintiff's  position 
negligently  struck  his  car,  injuring  him,  is  su£Qcient  as  against 
the  contention  that  he  should  have  alleged  that  he  had  no  knowl- 
edge that  his  car  was  about  to  be  moved,  such  fact  being  an  ele- 
ment of  contributory  negligence  to  be  shown  by  the  defendant, 
p.  229. 

2.  Tbial. — Instructions, — Railroads, — Issues, — References  to  Com- 
plaint.— An  instruction  that  'i:he  plaintiff  seeks  to  recover  from 
the  defendant  *  *  *  damages,  alleged  to  have  been  sustained 
by  reason  of  the  *  *  *  negligence  of  defendant  in  running  a 
car  with  great  violence  against  another  one,  ♦  ♦  ♦  while 
plaintiff  was  in  said  car  helping  to  unload  same,"  and  that  "the 
circumstances  under  which  the  alleged  injury  was  inflicted,  the 
manner  in  which  it  was  alleged  to  have  been  inflicted,  and  the 
nature  and  extent  of  the  alleged  injuries  are  more  fully  set  out  in 
the  complaint,"  is  not  bad  for  failing  to  state  the  Issues,  or  the 
facts  necessary  to  a  recovery,  the  material  issues  being  stated  in 
other  Instructions,    pp.  230, 232. 

3.  Tbiau — Instructions, — Requisites. — While  the  court  should  out- 
line to  the  jury  the  issues  In  a  case,  still  this  may  be  done  by  the 
giving  of  general  instructions,  either  party  being  authorized  to 
request  special  instructions  which  the  court  must  give  or  refuse, 
p.  231. 

4.  Tbial. — Instructions. — References  to  Complaint, — An  instruction 
that  the  burden  is  upon  the  plaintiff  to  prove  all  the  material 
allegations  of  his  complaint,  must  be  considered  In  view  of  the 
law  that  the  pleadings  are,  In  contemplation  of  law,  always  before 
the  jury.    p.  231. 

5.  Tbial. —  Instructions. —  Omissions. —  Instructions  purporting  to 
state  all  of  the  material  averments  of  a  complaint  are  erroneous 
if  one  such  averment  is  omitted,    p.  231. 

G.  Triai- — Instructions. — Partial. — Instructions  that  are  partial, 
but  which  are  correct  so  far  as  they  go,  are  not  erroneous,  pp. 
232.  237. 

7.  Tbiat- — Instrurtions. — Vontrihutorj/  Ncfilifience. — An  instruction 
that  if  the  plalntif!"s  **coutributory  negligence  caused  his  injury, 
that  will  defeat  his  right  to  recover  In  this  action ;   but    •    ♦    ♦ 
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It  iB  not  necessary  for  the  plaintiff  in  such  action  to  all^e  or 
prove  the  want  of  contribntory  negligence  on  the  part  of  the  plain- 
tiff," and  that  "contributory  negligence  on  the  part  of  the  plain- 
tiff shall  be  a  matter  of  defense,  and  such  defense  may  be  proved 
under  the  answer  of  general  denial,"  is  not  erroneous,    p.  232. 

8.  Trial. — Instructions. — Railroads, — Moving  Cars  Which  Were 
Being  Unloaded, — An  instruction  that  if  defendant  railroad  com- 
pany, while  the  plaintiff  was  unloading  a  car  of  coal  for  a  con- 
signee, knew  of  such  unloading,  or  should  have  known  thereof, 
then  the  defendant  "had  no  right,  while  switching  cars  in  the 
vicinity  of  said  car  to  be  so  unloaded,  to  run  another  car  so  as 
violently  and  suddenly  to  move  the  same  in  such  a  manner  as 
might  reasonably  be  expected  to  cause  injury  to  the  plaintiff, 
without  notice  or  warning  to  the  plaintiff,"  is  not  misleading  on 
the  ground  that  it  assumes  material  facts  as  proved,  where  other 
instructions  left  the  facts  to  the  Jury.    p.  234. 

9.  Trial, — Instructions. — Railroads, — Moving  Cars  While  Being 
Unloaded, — ^An  instruction  that  if  the  plaintiff  was  engaged  in 
unloading  a  coal-car  for  a  consignee,  and  a  freight-train  passed 
on  the  main  track,  "this  mere  Imowledge  would  not  be  notice  to 
him  [plaintiff  J  that  such  train  would  l>e  run  in  on  said  switch, 
and  the  cars  thereof  run  against  the  car  in  which  he  was  work- 
ing, and  did  not  Impose  upon  him  the  duty  to  keep  a  special 
watch  on  the  movements  of  said  train,  but  he  had  a  ri^t  to  rely 
upon  the  performance  by  defendant  of  its  duty  to  protect  him  from 
danper,"  Is  correct,    p.  235. 

10.  Trial. — Instructions. — Duplication* — Railroads. — It  is  not  er- 
roneous to  refuse  an  instruction  that  if  defendant  had  no  notice 
of  plaintiff's  situation  In  unloading  a  car  of  coal  for  a  consignee, 
and  no  reason  to  know  thereof,  it  would  not  be  liable  for  injury- 
ing  him,  where  another  Instruction  informed  the  jury  that  in  the 
absence  of  knowing,  or  of  a  duty  of  knowing,  the  plaintiff's  situa- 
tion, he  could  not  recover,    p.  237. 

From  Howard  Superior  Court ;  P.  H.  EUiott,  Judge. 

Action  by  Albert  N.  Miller  against  the  Toledo,  St.  Louis 
and  Western  Railroad  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Otienther  &  Clark j  Clarence  Brown  and  Charles  A, 
Schmettau,  for  appellant. 

W.  C.  Overton  and  Earl  B.  Barnes,  for  appellee. 

Myers,  J. — Appellee  on  December  20,  1905,  was  in  the 
employ  of  Ellis  Brothers,  and  while  thus  employed  was  en- 
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gaged  in  unloading  coal  from  a  car,  which,  for  the  purpose 
of  being  unloaded,  had  been  placed  by  appellant  upon  its 
open  track  alongside  the  coal  shed  and  bins  of  said  Ellis 
Brothers;  that  appellee's  position  in  the  car  was  such  that 
he  could  not  and  did  not  see  nor  hear  appellant  while 
switching  cars  on  said  switch,  all  of  which  was  known  to  the 
appellant;  that,  while  he  was  so  engaged,  appellant  negli- 
gently ran  a  train  of  ears  against  the  coal-ear  in  which  ap- 
pellee was  working,  whereby  it  was  greatly  jarred  and  caused 
suddenly  to  start  and  run  past  a  post,  which  appellant  had 
negligently  permitted  to  remain  standing  at  a  point  where  it 
would  and  did  come  in  contact  with  the  side  of  said  coal-car 
when  the  same  was  run  past  it ;  that  the  severity  of  the  jar 
and  sudden  motion  of  said  car  caused  the  appellee  to  be 
thrown  down  with  great  violence,  and  great  quantities  of 
coal  to  be  thrown  upon  him;  that  in  falling  he  caught  his 
left  hand  on  the  side  of  the  car  to  break  his  fall,  and  to 
free  himself  from  the  falling  coal,  and  while  thus  holding  on 
to  the  car  it  ran  against  said  post,  and  the  side  thereof 
scraped  against  the  side  of  said  post,  thereby,  and  without 
any  fault  on  appellee's  part,  crushing  and  tearing  the  flesh 
from  the  fingers  of  his  said  hand,  greatly  injuring  the  ten- 
dons, muscles  and  ligaments  thereof.  On  account  of  said 
injury  he  brought  this  action  to  recover  damages.  Upon 
the  issues  formed  by  an  answer  in  general  denial  to  the 
complaint,  the  jury  returned  a  verdict  in  favor  of  appellee 
for  $650,  and  judgment  was  rendered  for  appellee  and 
against  appellant  for  that  amount. 

The  overruling  of  a  demurrer  for  want  of  facts  to  the 
complaint  is  assigned  as  error. 

Under  this  assignment  the  appellant  insists  that  the  com- 
plaint was  defective  for  failing  to  allege  that  the  appellee 
"had  no  knowledge  that  the  car  on  which  he  was 

1.  working  was  about  to  be  moved,  or  that  a  train  was 
about  to  come  upon  the  side-track,  and  would  be  likely 
to  move  his  car." 


230  APPELLATE  COURT  OF  INDIANA, 

Toledo,  etc.,  R.  Co.  t\  Miller — 44  Ind.  App.  227. 

The  allegations  of  the  complaint  are  imperfect,  and  do  not 
cover  the  objection  urged  by  appellant  as  well  as  good  plead- 
ing requires  if  this  were  an  action  between  master  and  serv- 
ant involving  the  question  of  assumed  risk ;  but  as  appellee 
was  not  in  the  employ  of  appellant,  the  question  as  to  his 
knowledge  of  his  danger  was  one  properly  to  be  considered 
only  as  supporting  a  defense  on  the  ground  of  contributory 
negligence.  Under  the  statute  (Acts  1899,  p.  58,  §362  Bums 
1908),  when  the  action  is  one  for  causing  personal  injuries, 
as  alleged  in  the  complaint  before  us,  the  plaintiff  is  not  re- 
({uired  to  allege  the  want  of  contributory  negligence.  Indi- 
ana, etc.,  Oil  Co.  V.  O'Brien  (1903),  160  Ind.  266;  Bowles  v. 
Indiana  B.  Co.  (1901),  27  Ind.  App.  672;  Southern  Ind.  R, 
Co.  v.  Corps  (1906),  37  Ind.  App.  586;  Chicago,  etc.,  R. 
Co.  V.  Stephenson  (1904),  33  Ind.  App.  95.  The  complaint 
was  suflScient. 

Appellant's  motion  for  a  new  trial  was  overruled,  and  this 
action  of  the  court  is  assigned  as  error.  Under  this  assign- 
ment certain  instructions  given  and  one  instruction,  asked  for 
by  appellant  and  refused,  are  earnestly  discussed  by  counsel. 

Our  attention  is  called  to  the  first  instruction  given  at 

appellee's  request,  wherein  the  jury  was  told  that  '*in  this 

action  the  plaintiff  seeks  to  recover  from  the  defend- 

2.  ant,  a  corporation,  damages,  alleged  to  have  been  sus- 
tained by  plaintiff  by  reason  of  the  carelessness  and 
negligence  of  defendant  in  running  a  car  with  great  violence 
against  another  one  of  defendant's  cars,  while  the  same  was 
standing  on  a  switch  of  defendant's  track,  loaded  with  coal, 
for  the  purpose  of  being  unloaded  into  the  bins  of  EUis 
Brothers,  and  while  plaintiff  was  in  said  car  helping  to  un- 
load the  same.  The  circumstances  under  which  the  alleged 
injury  was  inflicted,  the  manner  in  which  it  was  alleged  to 
have  been  inflicted,  and  the  nature  and  extent  of  the  alleged 
injuries  are  more  fully  set  out  in  the  complaint." 

The  objection  urged  against  this  instruction  is  that  it  does 
not  inform  the  jury  as  to  the  issues  and  facts  necessary  for 
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the  appellee  to  prove  in  order  to  entitle  him  to  recover.    It 

is  true  the  trial  court  should  state  to  the  jury  the  issues 

they  are  called  upon  to  try,  but  our  civil  code  requires 

3.  only  that  **the  court  shall  give  general  instructions 
to  the  jury,  which  shall  be  in  writing."    It  also  au- 
thorizes either  party  to  request  special  instructions,  which 
the  trial  court  must  give  or  refuse.    §558  Bums  1908,  §533 
R.  S.  1881. 

In  this  case  the  complaint,  which  was  necessarily  lengthy, 

was  not  set  out  in  form  or  substance  in  any  instruction  given 

or  requested,  but  in  one  of  the  instructions,  given  at 

4.  the  request  of  the  appellant,  it  was  stated  that  the 
burden  was  on  the  plaintiff  to  prove  all  the  material 

allegations  of  his  complaint  by  a  fair  preponderance  of  the 
evidence.  The  reference  thus  made  to  the  complaint  in  the 
instruction  must  be  taken  in  connection  with  the  ruling 
that  the  ''pleadings  are,  in  contemplation  of  law,  always 
before  the  jury,"    Clouser  v.  Euckman  (1886),  104  Ind.  588. 

In  Kirk  &  Co.  v.  Jajho  (1906),  224  111.  338,  79  N.  E.  577, 
by  an  instruction  the  jury  were  told  that  if  they  found  **from 
the  evidence  and  under  the  instructions  of  the  court  in  this 
ease,  that  the  plaintiff  has  proved  his  case  as  alleged  in  the 
declaration,  or  some  count  thereof,  by  a  preponderance  of  the 
evidence,  then  they  should  find  the  defendant  guilty."  This 
instruction  was  approved.  It  was  also  said  by  the  same 
court  that  **in  several  instructions  given  at  the  instance  of 
appellant  the  whole  declaration  is  treated  as  being  before 
the  jury.  And  even  if  the  instruction  were  otherwise  open 
to  the  criticism  now  being  considered,  defendant  has  waived 
its  right  to  raise  that  objection." 

In  New  Castle  Bridge  Co.  v.  Dohj  (1907),  168  Ind.  259, 

complaint  was  made  by  counsel  of  an  instruction,  because 

it  informed  the  jury  that  the  plaintiff  might  recover, 

5.  if  he  had  proved  by  a  fair  preponderance  of  the  evi- 
dence, the  material  allegations  of  one  or  both  para- 
graphs of  the  complaint.    It  is  claimed  that  the  instruction 
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was  bad  because  it  did  not  set  forth  what  constituted  the 
material  allegations  of  the  complaint.  It  was  held  that  the 
objection  was  not  tenable.  **It  is  not  erroneous,"  said  the 
court,  **to  express  an  instruction  in  general  terms,  if  the 
expressions  employed  are  correct  within  their  own  limitation. 
It  is  only  when  an  instruction  purports  to  state  specifically 
all  the  material  averments  of  a  pleading  that  it  becomes 
erroneous  to  leave  one  or  more  of  such  averments  unstated. 
The  rule  is  well  settled,  that  when  an  instruction  is  good 
as  far  as  it  goes,  but  fails  to  cover  all  the  details  as 

6.  fully  and  specifically  as  might  have  been  done,  the 
omission  of  details  cannot  be  treated  as  error  unless 

the  party  complaining  prepared,  and,  at  the  proper  time,  re- 
quested the  court  to  give  a  more  specific  charge."    See  M.  8, 
Iluey  Co.  V.  Johnston  (1905),  164  Ind.  489. 
The  material  questions  at  issue  were  presented  in  the 
course  of  the  instructions  given  at  the  instance  of  the 
2.    parties,  and  upon  the  court's  own  motion.     Under 
the  authorities  cited  the  court  did  not  err  in  giving 
the  instruction. 

In  the  fifth  instruction  asked  by  the  appellee  and  given, 

it  was  stated,  that  if  the  appellee's  "contributory  negligence 

caused  his  injury,  that  will  defeat  his  right  to  recover 

7.  in  this  action ;  but  it  is  the  law  in  this  State  that  in 
an  action  for  damages,  brought  on  account  of  the  al- 
leged negligence  of  any  person  or  corporation  for  causing 
personal  injury,  it  is  not  necessary  for  the  plaintiff  in  such 
action  to  allege  or  prove  the  want  of  contributory  negligence 
on  the  part  of  the  plaintiff.  Contributory  negligence  on  the 
part  of  the  plaintiff  shall  be  a  matter  of  defense,  and  such 
defense  may  be  proved  under  the  answer  of  general  denial." 

It  is  suggested,  on  behalf  of  the  appellant,  that  it  is  not 
necessary  in  such  an  action  that  proof  of  contributory  negli- 
gence be  made  by  the  evidence  introduced  by  the  defendant, 
but  that  it  is  the  duty  of  the  jury  to  consider  the  facts  in 
evidence  relating  to  the  question  of  contributory  negligence, 
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whether  testified  to  by  the  witnesses  of  the  plaintiff  or  of  the 
defendant,  and  that  therefore  the  instruction  was  misleading. 
If  the  instructions  of  the  court  in  such  a  case  be  such  as  to 
create  the  impression  in  the  minds  of  the  jury  that  contrib- 
utory negligence  must  be  proved  by  the  evidence  of  the  de- 
fendant alone,  there  will  be  substantial  error.  Pittsburgh^ 
etc.,  B.  Co.  V.  Collins  (1904),  163  Ind.  569;  Pittsburgh, 
etc.,  R.  Co.  V.  Light heiser  (1904),  163  Ind.  247.  The  por- 
tion of  the  instruction  here  in  question,  to  which  objection 
is  urged,  was  substantially  in  the  language  of  the  statute.  It 
cannot  be  said  that  it  was  not  a  correct  statement  of  the  law. 

In  Chicago,  etc.,  K.  Co.  v.  Vandenberg  (1905),  164  Ind. 
470,  488,  it  was  said:  **It  appears  that  the  court  in  its 
charge  informed  the  jury  that  the  burden  of  proving  con- 
tributory negligence  against  plaintiff  rested  on  appellant. 
This,  under  the  provisions  of  §359a  Bums  1901,  Acts  1899, 
p.  58,  was  correct." 

In  M.  8.  Hxiey  Co.  v.  Johnston,  supra,  an  instruction  was 
held  not  erroneous  which  contained  a  statement  that,  under 
the  laws  of  this  State,  '*it  is  not  necessary  for  the  plaintiff 
to  allege  or  prove  the  want  of  contributory  negligence  on  the 
part  of  the  plaintiff;  but  the  burden  of  establishing  such 
contributory  negligence  on  the  part  of  the  plaintiff  rests  on 
the  defendant,  and  the  same  must  be  established  by  the  de- 
fendant by  a  fair  preponderance  of  the  evidence." 

In  Town  of  ^yinamac  v.  Stout  (1905),  165  Ind.  365,  it  is 
said:  **The  mere  fact  that  the  court  instructs  the  jury  that 
the  defendant  is  permitted  to  prove  contributory  negligence 
under  the  general  denial,  or  states  that  the  burden  of  prov- 
ing that  the  plaintiff  proximately  contributed  to  the  injury 
is  upon  the  defendant,  is  nothing  more  in  practical  effect, 
than  a  reaffirmation  of  the  provisions  of  the  statute,  and  may 
be  given  by  the  court  without  error."  The  doctrine  thus 
announced  is  supported  by  other  cases.  Cleveland,  etc.,  R. 
Co.  V.  Miles  (1904),  162  Ind.  646;  New  Castle  Bridge  Co.  v. 
Doty,  supra;  Louisville,  etc.,  Traction  Co.  v.  Short  (1908), 
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41  Ind.  App.  570.  There  was  no  error  in  the  fifth  instruc- 
tion. 

The  sixth  instruction  was  as  follows :    **  If  you  believe  from 

the  evidence  that  the  defendant,  at  the  time  of  the  alleged 

injury  complained  of,  was  a  common  carrier  of  freight 

8.  and  passengers,  and  had  placed  a  car  loaded  w4th  coal 
on  one  of  its  switches  alongside  the  coal  bins  of 
Ellis  Brothers  to  be  unloaded  into  said  bins,  as  alleged  in  the 
complaint,  and  that  at  said  time  the  plaintiff,  with  the  ex- 
press or  implied  consent  of  the  defendant,  was  engaged  in 
unloading  said  coal  from  said  car  in  said  bins  for  Ellis 
Brothers,  and  that  defendant  knew,  or  by  the  exercise  of 
reasonable  care  ought  to  have  known  or  could  have  learned, 
that  he  was  so  unloading  said  car ;  then  I  instruct  you  that 
the  defendant  had  no  right,  while  switching  cars  in  the  vi- 
cinity of  said  car  to  be  so  unloaded,  to  run  another  car  so 
as  violently  and  suddenly  to  move  the  same  in  such  a  man- 
ner as  might  reasonably  be  expected  to  cause  injury  to  the 
plaintiff,  without  notice  or  warning  to  the  plaintiff,  while 
engaged  in  so  unloading  said  car."  It  is  claimed  that  this 
instruction  was  erroneous,  because  it  assumed  the  contro- 
verted facts  that  the  ear  was  moved  violently  and  suddenly 
in  such  a  manner  as  might  reasonably  be  expected  to  cause 
injury  to  the  appellee,  and  that  such  movement  was  made 
without  notice  or  warning  to  the  appellee.  The  instruction 
would  have  been  in  more  exact  form  if  the  latter  portions  of 
it  had  been  stated  hypothetically,  as  matters  to  be  determined 
upon  the  evidence,  yet  it  must  be  said  that  when  the  instruc- 
tion is  considered  in  connection  with  the  other  instructions 
given,  it  cannot  reasonably  be  supposed  that  the  jury  would 
fail  to  regard  the  existence  or  nonexistence  of  such  facts  as 
matters  to  be  determined  by  them  upon  the  evidence. 

In  other  instructions  the  jury  were  told  that  the  burden  of 
proving  all  the  material  allegations  of  the  complaint  by  a  fair 
preponderance  of  the  evidence  was  placed  upon  the  appellee ; 
that  the  jury  were  the  exclusive  judges  of  the  evidence 
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and  the  credibility  of  witnesses;  that  in  determining  any 
question  of  fact  presented  in  the  case,  the  jury  would  be 
governed  solely  by  the  evidence  introduced  before  them,  and 
that  they  had  no  right  to  indulge  in  speculation,  conjectures 
or  inferences.  We  think  the  jury  would  understand  the  in- 
struction as  a  statement  of  the  law  and  not  as  a  statement 
of  a  fact  to  be  taken  as  true  without  regard  to  their  right 
to  determine  the  fact  upon  the  evidence.  See  Van  Camp 
etc.,  Iran  Co,  v.  O'Brien  (1902),  28  Ind.  App.  152;  Archi- 
bald V.  Harvey  (1899),  23  Ind.  App.  30. 

Complaint  is  made  of  instruction  eight. 

The  spur-track  where  the  coal-car,  an  open  gondola  car, 
was  standing,  was  about  one  hundred  feet  north  of  the  main 
track.  The  entrance  to  the  spur  was  more  than  six  hundred 
feet  west  of  the  coal-car.  Between  the  spur  and  the  main 
track  stood  the  passenger  station,  immediately  south  of  the 
coal-car,  and  a  freight-house  about  two  hundred  feet  west 
of  the  passenger  station.  Immediately  west  of  this  open 
coal-car  stood  a  closed  car,  from  which  coal  was  being  un- 
loaded into  a  wagon  by  a  person  not  connected  with  the  ap- 
pellee, and  another  wagon  which  was  also  to  be  filled  from 
the  closed  car  was  standing  next  to  the  open  coal-car. 
The  appellee,  in  the  course  of  unloading,  had  removed 
coal  on  the  north  side  of  the  car  down  to  the  floor  of  the  car, 
and  he  was  in  this  place  with  coal  on  three  sides  of  him.  Two 
other  men'  in  the  employ  of  Ellis  Brothers  were  on  top 
of  the  coal  engaged  in  unloading  it.  The  local  freight-train, 
from  which  the  engine  and  a  part  of  the  train  backed  in 
upon  the  spur,  and  caused  the  collision  complained  of,  came 
from  the  east,  and  afterward  proceeded  westward. 

The  eighth  instruction  was  as  follows:    **If  you  believe 

from  the  evidence  that  plaintiff  was  at  the  time  engaged  in 

unloading  coal  from  a  car,  placed  by  defendant  on  the 

9.  switch  alongside  the  coal  bins  of  Ellis  Brothers  for 
the  purpose,  under  the  circumstances  and  in  the  man- 
ner described  in  the  complaint,  and  that  plaintiff,  while  so 
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engaged,  knew  that  a  freight-train  had  arrived  and  passed 
on  the  main  track  by  the  car  in  which  he  was  so  engaged, 
this  mere  knowledge  would  not  be  notice  to  him  that  such 
train  would  be  run  in  on  said  switch,  and  the  cars  thereof 
run  against  the  car  in  which  he  was  working,  and  did  not 
impose  upon  him  the  duty  to  keep  a  special  watch  on  the 
movements  of  said  train,  but  he  had  a  right  to  rely  upon 
the  performance  by  defendant  of  its  duty  to  protect  him 
from  danger." 

It  is  claimed  on  behalf  of  the  appellant  that  this  instruc- 
tion was  prejudicial  to  it,  because  of  the  appellee's  knowl- 
edge that  it  was  the  usual  practice  for  this  train  to  go  upon 
the  switch  and  move  cars.  The  instruction  appears  to  have 
been  framed  with  reference  to  a  statement  of  this  court  in 
the  case  of  Toledo,  etc,  R.  Co,  v.  Hauck  (1893),  8  Ind.  App. 
367,  375,  an  action  for  personal  injury  to  a  woman  engaged 
in  storing  her  goods  in  a  box-car  placed  at  her  disposal 
upon  a  side-track.  It  was  there  said:  ** There  was  an  im- 
plied agreement  that  the  appellant  would  protect  her  from 
all  approaching  trains,  and  that  she  should  not  be  molested 
or  endangered  in  her  person  or  property  by  any  act  of  the 
appellant  or  its  servants.  The  mere  knowledge  of  the  fact 
that  a  freight-train  had  arrived  and  passed  the  box-car  on 
the  main  track  was  no  notice  to  her  that  such  train  would 
enter  the  side-track  and  endanger  her  safety  by  being  pushed 
violently  against  the  car  in  which  she  was  lawfully  engaged 
in  her  work  of  putting  away  the  goods.  She  was  not  bound, 
under  such  circumstances,  to  leave  the  car  and  watch  the 
movements  of  the  freight-train."  The  instruction  in  ques- 
tion undertook  to  inform  the  jury  that  the  one  definite  cir- 
cumstance mentioned  in  it  would  not  constitute  by  itself 
notice  of  a  certain  other  later  event.  It  was  correct  as  far 
as  it  professed  to  go.  The  effect  of  other  circumstances  as 
notice,  and  hence,  as  matters  bearing  upon  the  question  of 
contributory  negligence,  could  be  stated  in  another  instruc- 
tion, if  desired  by  the  appellant.    The  court  not  only  told 
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the  jury  that  the  plaintiff's  contributory  negligence  would 
defeat  his  right  to  recover^  but  also  stated  that  every  one  is 
bound  to  use  ordinary  care,  which,  it  was  stated,  is  that  de- 
gree of  care  which  a  person  of  ordinary  prudence  is  pre- 
sumed to  use,  under  the  particular  circumstance,  to  avoid 
injury,  and  should  be  in  proportion  to  the  danger  to  be 
avoided  and  the  fatal  consequence  involved  in  its  neglect; 
that  if  the  jury  believed  from  the  evidence  that,  under  the 
circumstances  and  situation  in  which  the  appellee  was  at  the 
time  of  the  accident,  a  man  reasonably  prudent  and  careful 
for  his  own  safety  would  have  been  on  the  lookout  for  the 
switching  train,  and  would  have  made  his  presence  in  the  car 
known  to  the  train  crew,  so  that  they  might  protect  him, 
and  that  he  did  not  do  this,  he  could  not  recover. 

In  New  Castle  Bridge  Co,  v.  Doty,  supra,  it  is  said  that  the 

role  is  well  settled  that  when  an  instruction  is  good  as  far  as 

it  goes,  but  fails  to  cover  all  the  details  as  fully  and 

6.  specifically  as  might  have  been  done,  the  omission 
cannot  be  treated  as  error,  unless  the  party  complain- 
ing requested  a  more  specific  charge.  See,  also.  Board,  etc., 
V.  Legg  (1887),  110  Ind.  479,  485;  New  York,  etc.,  B.  Co.  v. 
Flynn  (1908),  41  Ind.  App.  501;  Cincinnati,  etc,  B.  Co.  v. 
Smock  (1893),  133  Ind.  411. 

The  appellant  complains  of  the  refusal  of  the  court  to 

give  its  offered  instruction  ten,  which  is  as  follows :    **If  you 

find  from  the  evidence  that  the  defendant  did  not 

10.   know  that  the  plaintiff  was  in  the  car  at  the  time  the 

accident  occurred,  and  that  defendant  had  no  reason 

to  believe  that  any  one  was  then  in  said  car,  then,  in  that 

event,  there  can  be  no  recovery  in  this  case,  and  your  verdict 

should  be  for  the  defendant." 

As  we  have  seen,  the  court  in  instruction  six  made  it  one 
of  the  conditions  to  the  plaintiff's  right  to  recover,  that  the 
defendant  knew,  or  by  the  exercise  of  reasonable  care  ought 
to  have  known,  or  could  have  learned,  that  the  plaintiff  was 
unloading  the  car.    The  court,  of  its  own  motion,  gave  an 
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instruction  whereby  it  modified  the  instruction  so  refused,  so 
as  to  read  as  follows:  **If  you  find  from  the  evidence  that 
the  defendant  did  not  know  that  the  plaintiff  was  in  the  car 
at  the  time  the  accident  occurred,  and  that  defendant  had 
no  reason  to  believe  that  any  one  was  then  in  said  car,  if,  in 
the  exercise  of  reasonable  and  ordinary  care  by  defendant 
to  ascertain  such  fact,  plaintiff  was  injured,  then  there  could 
be  no  recovery  in  this  case,  and  your  verdict  should  be  for 
the  defendant.*'  It  may  be  said  that  the  modification  was 
not  clearly  worded,  yet  the  meaning  could  not  be  mistaken, 
and  it  was  not  erroneous  to  insert  such  an  intimation  of  the 
obligation  of  the  appellant  to  exercise  diligence  to  ascertain 
the,  presence  of  the  appellee. 

The  sufficiency  of  the  evidence  is  questioned,  but  we  find 
that  it  supported  the  cause  of  action  in  such  manner  that  it 
was  within  the  province  of  the  jury  to  render  the  verdict 
which  it  returned. 

Judgment  afi&rmed. 


Wysong  V.  Sells. 

[No.  6472.    Filed  June  30,  190&.] 

1.  Afpbai^ — Briefs, — Failure  of  Appellee  to  File. — Upon  the  fail- 
ure of  appellee  to  file  a  brief,  the  court,  on  appeal,  may,  in  its 
discretion,  reverse  the  Judgment  below  as  upon  a  confession  of 
error,    p.  240. 

2.  Appeal. — Briefs. — Setting  Out  Evidence. — Failure  of  Appellee  to 
Contradict, — The  evidence  set  out  in  appellant's  brief  will  be 
taken  as  true,  unless  it  is  contradicted  by  api)ellee.    p.  240. 

3.  Deeds. — Mortgages, — A  deed  given  along  with  a  title  bond  pro- 
viding that  upon  payment  of  the  money  advanced,  with  interest, 
a  deed  will  be  executed  in  return,  constitutes  a  mortgage,    p.  240. 

4.  CoNTBACTS. — Title  Bonds, — Presumptions, — ^A  written  title  bond, 
in  the  absence  of  evidence  to  the  contrary,  will  be  presumed  to 
be  the  final  agreement  of  the  parties  in  relation  to  the  transaction, 
p.  241. 

5.  Evidence. — Varying  Written  Contracts, — Title  Bonds, — Sales  of 
Real  Estate. — Commissiofis. — Where  a  title  bond,  executed  by  a 
grantee,  made  no  provision  for  the  payment  of  any  commisslcm 
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for  a  sale  of  the  real  estate  in  question,  oral  evidence  of  a  prior 
agreement  to  pay  such  commission  is  inadmissible,    p.  241. 

0.  Contracts. — Conimisaiofis. — Sales  of  Real  Estate. — A  contract 
for  a  commission  for  the  sale  of  real  estate  must  be  supported  by 
a  valid  consideration  and  must  be  in  writing  (§7463  Burns  1908, 
Acts  1901,  p.  104).    p.  242. 

7.  Appeal. — Evidence, — Accounts. — Sales  of  Real  Estate, — Where 
a  mortgagee  of  real  estate  in  making  his  settlement  with  the 
mortgagor  arranged  his  account  in  such  a  manner  that  the  mort- 
gagor was  deceived  into  paying  the  mortgagee  an  excessive  amount 
of  money,  a  Judgment  for  such  mortgagee  will  be  set  aside  as 
contrary  to  the  evidence,    p.  242. 

Prom  Cass  Circuit  Court ;  John  S.  Lairy,  Judge. 

Action  by  Elvira  M.  Wysong  against  Charles  H.  Sells. 
Prom  a  judgment  for  defendant,  plaintiff  appeals.  Re- 
versed. 

Mock  &  Sons  and  Oeorge  W,  Funk,  for  appellant. 

Hadlet,  C.  J. — Appellant  was  the  owner  of  200  acres  of 
real  estate  in  Cass  county  which  was  heavily  encumbered 
by  numerous  mortgages,  amounting  to  between  $9,000  and 
$10,000.  Under  an  arrangement  between  appellant  and  ap- 
pellee, appellee  was  to  provide  the  funds  with  which  to  pay 
off  the  debts  on  said  land.  To  secure  the  pajnnent  of  the 
funds  thus  advanced,  appellant,  together  with  her  husband, 
executed  to  appellee  a  warranty  deed  to  said  land,  and  ap- 
pellee in  turn  executed  to  appellant  a  title  bond  for  the  re- 
conveyance of  the  same  upon  conditions  hereinafter  set  out. 
A  quitclaim  deed  to  appellee  for  said  land  was  also  executed 
by  appellant  and  her  husband,  and  was  placed  in  escrow. 
The  land  was  afterwards  sold,  and  the  purchase  price  paid 
to  appellee,  who  deducted  therefrom  the  amount  of  the 
funds  advanced  by  him,  together  with  seven  per  cent  in- 
terest thereon  and  certain  costs  and  expenses  incurred  in 
discharging  the  debts.  The  residue — less  about  $1,000 — he 
paid  over  to  appellant,  who  brought  this  action  to  recover  the 
amount  retained  by  appellee,  over  and  above  the  amount  ex- 
pended, with  interest. 

The  complaint  is  in  two  paragraphs.    The  first  is  an  action 
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for  money  had  and  received.  The  second  avers  the  facts  in 
detail,  setting  out  the  title  bond  and  the  varioiis  encum- 
brances. To  this  complaint  appellee  answered  in  three  para* 
graps:  (1)  A  general  denial;  (2)  payment;  (3)  want  of 
consideration.  Trial  was  had  by  the  judge  who  found  for 
appellee.  Appellant  moved  for  a  new  trial,  which  motion 
was  overruled,  and  this  ruling  is  assigned  as  error. 

Appellee  has  not  seen  fit  to  aid  this  court  by  filing  a  brief 
in  his  behalf,  and  we  would  therefore  be  warranted  in  de- 
termining the  case  against  him  as  on  confession  of 

1.  error  (People's  Bank  v.  State,  ex  rel.  [1902],  159  Ind. 
353;    Union  Traction  Co.  v.  Forst  [1904],  162  Ind, 

567;  Cobe  v.  Malloy  [1909],  ante,  8) ;  but  this  is  a  matter 
in  the  discretion  of  the  court  (Berkshire  v.  Caley  [1901],  157 
Ind.  1;  ^eu  v.  Town  of  Bourbon  [1901],  157  Ind.  476;  Cobe 
V.  Malloy,  s^ipra). 

We  shall  determine  the  questions  presented  by  appellant's 

brief.    The  only  questions  presented  are  that  the  evidence  is 

insufficient  to  sustain  the  finding  and  that  the  decision 

2.  of  the  court  is  contrary  to  law.     Appellant  in  her 
brief  has  set  out  what  purports  to  be  the  evidence 

given  in  narrative  form.  Under  the  rules  and  decisions  of 
this  court  this  statement  of  the  evidence  is  taken  as  true,  un- 
less denied  by  appellee.  Brewer  v.  Bridges  (1905),  164  Ind. 
358;  Pittsburgh,  etc,,  R.  Co.  v.  Seivers  (1904),  162  Ind.  234; 
McElwaine-Richards  Co.  v.  Wall  (1902),  159  Ind.  557; 
Rule  22,  subd.  5,  Supreme  and  Appellate  Courts. 

It  is  clear  from  the  deeds  executed,  and  the  title  bond  to 

secure  a  reconveyance  upon  the  payment  of  the  money  to  be 

advanced  by  appellee,  that  the  warranty  deed  to  ap- 

3.  pellee  was  in  fact  nothing  more  than  a  mortgage,  and 
appellee's  rights  thereunder  were  no  greater  than  if 

the  writings  had  been  in  the  form  of  a  mortgage.  Cross  v. 
Hepner  (1855),  7  Ind.  359;  Ferguson  v.  Boyd  (1907),  169 
Ind.  537;  Loeb  v.  McAHster  (1896),  15  Ind.  App.  643; 
Crane  v.  Buchanan  (1868),  29  Ind.  570. 
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The  title  bond  expressly  stipulated  that  if  the  amount  of 
all  liens  against  said  real  estate  paid  by  appellee  should  be 
repaid  to  him  by  appellant  on  or  before  February  15,  1905, 
with  interest  thereon  at  the  rate  of  seven  per  cent  per  an- 
num from  the  date  of  payment  of  said  several  sums  by  said 
appellee,  the  land  should  be  reconveyed  to  appellant.  It  also 
provided  that  if  said  appellant  should  procure  a  purchaser 
for  said  real  estate,  in  a  sum  sufficient  to  cover  the  sums  in- 
vested by  appellee,  with  his  interest,  that  he  should,  upon 
demand,  execute  a  deed  for  said  real  estate.  There  was  no 
stipulation  that  appellant  should  pay  anything  more. 

4.  This  bond  measured  the  duties  and  liabilities  of  the 
parties.    It  was  in  writing  and  it  will  be  presumed  to 

be  the  repository  of  the  final  agreement  of  the  parties  in  re- 
gard to  the  subject-matter  of  the  transaction,  and  all  prior 
or  contemporaneous  parol  stipulations  or  agreements  will 
be  presumed  to  be  merged  therein.  Pierse  v.  Bronnenberg 
(1907),  40  Ind.  App.  662;  Diven  v.  Johnson  (1889),  117 
Ind.  512,  3  L.  R.  A.  308. 

Under  this  bond,  all  that  appellant  was  required  to  pay 

to  appellee  was  the  money  invested  by  him,  together  with 

seven  per  cent  interest.    There  is  nothing  in  the  bond 

5.  obligating  appellant  to  pay  anything  for  services  or 
any  commissions  whatever,  so  that  it  was  not  compe- 
tent to  prove  what  was  said  by  appellant  or  her  agent  prior 
to,  or  at  the  time  of,  the  execution  of  the  deeds  and  title 
bond,  with  reference  to  paying  appellee  for  his  time  or 
trouble,  or  any  other  compensation,  since  an  agreement  in 
writing  cannot  be  varied  or  contradicted  in  this  way.  The 
writings  taken  together  must  speak  for  themselves,  and  the 
agreement  and  transaction  which  they  disclose  cannot  be 
varied  or  contradicted  by  parol  evidence  or  proof  of  a  con- 
temporaneous parol  contract.  Pierse  v.  Bronnenherg^  supra, 
and  cases  cited. 

So  to  entitle  appellee  to  any  compensation  or  payment  not 
Vol.  44—16 
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provided  for  in  the  writings,  the  burden  was  upon  appellee 
to  show  a  valid  subsequent  contract  therefor.    Appel- 

6.  lee  claimed  $500  as  commission  for  selling  the  land, 
but  did  not  show,  at  the  trial,  a  vaUd  contract  whereby 

appellant  agreed  to  pay  him  any  such  commission.  Such  a 
contract,  to  be  valid,  must  be  in  writing.  §7463  Burns  1908, 
Acts  1901,  p.  104;  Price  v.  Walker  (1909),  43  Ind.  App.  519. 
There  was  some  evidence,  however,  that  appellant  in  her 
settlement  with  appellee,  through  her  husband  acting  as  her 
agent,  assented  to  this  payment,  with  full  knowledge 

7.  of  what  it  was  for  and  the  amount.     Upon  this  point 
the  evidence  is  conflicting,  and  there  is  no  averment 

in  the  complaint  that  there  was  any  mistake  in  connection 
therewith.  We  therefore  do  not  decide  whether,  under  the 
evidence,  appellee  was  entitled  to  retain  this  sum.  The  land 
was  sold  on  April  10,  1905,  for  $15,600.  At  that  time  ap- 
pellee, according  to  his  statement,  had  paid  out  on  behalf 
of  appellant,  under  the  contract,  $6,153.11,  to  which  he  was 
entitled  to  add  $148.18  as  his  interest.  At  this  time  there 
still  remained  about  $3,000  in  encumbrances  unpaid.  On 
said  date  the  purchaser  of  the  land  paid  to  appellee  $1,000, 
and  appellee  deducted  therefrom  his  interest,  $148.18,  $10 
for  services  and  $500  for  commissions,  leaving  a  balance  due 
to  appellant  of  $341.82.  The  purchaser  of  the  land,  under 
the  agreement,  was  not  to  pay  the  remainder  of  the  purchase 
price — $14,600 — until  March  1,  1906.  Appellee  continued 
to  carry  out  his  part  of  the  agreement,  and  paid  oflf  the  re- 
maining encumbrances  on  said  land.  Thereafter,  on  March 
1,  1906,  the  whole  purchase  price  of  the  land  having  been 
paid  to  appellee,  he  made  out  an  itemized  account  of  his  ex- 
penditures and  charges,  and  admits  that  the  final  settlement 
was  made  upon  this  itemized  statement.  By  this  account  it 
appeared  that  there  was  a  balance  of  $3,134.52  owing  to 
appellant.  This  amount  appellee  paid  to  appellant,  which 
appellant  accepted,  but  a  few  days  afterwards  appellant's 
husband,  who  transacted  all  of  the  business  for  appellant 
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and  who  made  the  settlement  with  and  received  the  money 
from  appellee,  together  with  a  copy  of  said  account,  sought 
to  repudiate  the  settlement,  claiming  that  appellee  had  re- 
tained more  than  he  was  entitled  to.  It  was  the  claim  of 
appellee  on  the  trial,  that,  having  settled  upon  this  itemized 
account,  appellant  could  not  thereafter  deny  her  liability 
for  the  payment  of  the  sums  therein  exhibited.  Appellant's 
husband  contended  that  he  took  the  account  and  the  drafts 
for  the  balance  without  examination  and  upon  appellee's 
representation  that  they  were  all  right ;  that  the  agreement 
was  that  if  it  was  found  that  the  account  was  not  all  right, 
appellee  would  make  it  right ;  that  he  had  confidence  in  ap- 
pellee, and  made  no  careful  inspection  of  the  itemized  ac- 
count or  statement,  at  the  time,  but  soon  afterwards,  upon 
examination,  he  discovered  that  he  had  been,  as  he  thought, 
overcharged,  and  he  at  once  sought  to  have  the  matter  ad- 
justed. 

A  copy  of  this  itemized  account  is  set  out  in  appellant's 
brief.  We  have  made  careful  computation  of  all  the  amounts 
set  out  in  this  statement,  for  which  appellee  claimed  he 
should  be  credited,  including  the  $500  for  commission  and 
the  final  payment  made  to  appellant,  and  find  that  the  total 
of  such  claims  is  $15,248.32.  Deducting  this  from  the 
amount  received  by  him,  as  shown  by  the  statement,  which 
is  $15,600,  leaves  a  balance  of  $341.68  still  due  to  appellant. 
Also  on  April  15,  1905,  the  account  shows  that  appellee  had 
paid  out  $6,153.11,  on  which  appellant  was  entitled  to  a 
credit  of  $341.82,  the  balance  remaining  of  the  $1,000,  first 
pajTuent  on  the  purchase  of  the  land  received  by  appellee, 
as  before  mentioned.  This  credit  was  not  given,  and  under 
the  account  appellant  is  charged  with  interest  on  $6,153.11 
from  April  15,  1905,  until  March  1,  1906,  when  he  should 
have  been  charged  interest  upon  the  amount  remaining  after 
deducting  said  sum  of  $341.82,  namely:  $5,811.29.  The  in- 
terest charged  on  the  amount  stated  in  this  item  of  the  ac- 
count was  $377.51,  which  is  $21.92  too  much.    Adding  said 
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sum  of  $21.92  to  the  excess  already  found,  the  account  shows 
on  its  face,  after  giving  appellee  all  the  money  to  which  he 
claimed  to  be  entitled,  including  the  $500  for  commissions 
and  the  final  pajnnent  to  appellant,  he  still  is  indebted  to 
appellant  in  the  sum  of  $363.63.  Under  the  facts  here 
shown,  appellant  should  have  had  judgment  at  least  for  said 
amount. 

The  statement  prepared  and  submitted  by  appellee,  upon 
which  settlement  was  made,  is  gotten  up  in  a  manner  cal- 
culated to  deceive  any  one  careless  in  business  methods  and 
unfamiliar  with  accounts,  both  of  which  appellant's  agent 
is  shown  to  have  been.  The  items  of  charges  are  not  shown 
in  one  column  so  as  readily  to  be  added,  but  are  scattered 
about  the  statement.  The  footings  are  incorrect,  and  to  de- 
tect this  it  is  necessary  to  make  a  complete  new  statement, 
collecting  together  the  various  items  of  charges  and  adding 
them. 

It  is  clear  that  appellee  never  did  give  appellant  credit 
for  the  $341.82,  balance  of  the  first  payment.  The  balances 
shown  in  the  statement  are  arbitrary  and  forced,  and  ap- 
pear to  have  been  prepared  by  appellee  in  accordance  with 
his  principle,  as  declared  on  the  witness-stand,  when  explain- 
ing why  he  had  charged  $500  for  commission  in  carrying  the 
deal  through,  after  he  had  testified  that  such  services  were 
worth  only  $200,  that  **he  did  not  believe  in  cracking  a  nut 
and  giving  somebody  else  all  of  the  good.'*  The  motion  for 
a  new  trial  should  have  been  sustained. 

Judgment  reversed,  with  instructions  to  grant  a  new  trial. 
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Cleveland,  Cincinnati,  Chicago  and  St.  Louis 

Railway  Company  v.  Bossert, 

Administrator. 

[No.  6,382.    Filed  Febniary  18,  1900.     Rehearing  denied  June  30, 

1909.] 

1.  Pleaj>ino. — Complaint. — Railroads. — Employers*  Liability  Act. — 
A  complaint  under  subdivision  two  of  section  one  of  the  employ- 
ers' liability  act  (§8017  Burns  1908,  Acts  1893,  p.  294)  must  allege 
that  the  defendant  is  a  railroad  company,  that  the  plaintiff  was  a 
servant  and  was  injured  while  conforming  to  an  order  of  his  supe- 
rior, that  he  was  without  fault,  that  he  was  injured  by  reason  of 
the  negligence  of  the  employe  to  whose  order  he  was  conforming, 
and  that  he  had  no  Imowledge  of  the  danger — ^thus  negativing 
plaintiff's  assumption  of  the  risk.    p.  247. 

2.  Ple:aj)iitg. —  Complaint. —  Negativing  Assumption  of  Risk. —  A 
complaint  alleging  that  the  plaintiff  was  ignorant  of  the  danger 
causing  his  Injury,  or  stating  facts  showing  that  he  was  ignorant 
thereof,  sufficiently  negatives  assumption  of  the  risk.    pp.  248,  250. 

3.  Masteb  and  Sebvant. — Assumption  of  Risk. — Contributory  Neg- 
ligence.— ^Assumption  of  risk  is  a  matter  of  contract,  and  must 
be  negatived  in  the  complaint,  while  contributory  negligence  is  a 
matter  of  conduct  and  constitutes  a  defense,    p.  248. 

4.  Pleading. — Complaint. — Assumption  of  Risk, — How  Negatived. 
— ^An  allegation  that  the  plaintiff  was  injured  ''without  any  fault 
or  negligence  on  his  part,"  does  not  negative  his  assumption  of  the 
risk.    p.  249. 

5.  Pleading. — Answer, — Master  and  Servant. — Death  of  Servant. — 
Negligent  Coemploye  as  Beneficiary. — In  an  action  by  the  admin- 
istrator of  a  decedent  against  a  railroad  company  for  damages 
caused  by  the  negligent  killing  of  decedent,  an  answer  that  dece- 
dent's death  was  caused  by  the  negligence  of  his  son  who  was  a 
superior  to  decedent  and  who  gave  the  negligent  order  resulting 
in  decedent's  death,  and  that  such  son  was  one  of  the  l)eneflciaries 
for  whom  the  action  was  instituted,  is  bad,  and  where  an  instruc- 
tion is  given  to  disallow  any  amount  for  such  son,  no  injury  is 
done  to  the  defendant,    p.  249. 

6.  Master  and  Servant. — Assumption  of  Risk. — Evidence, — Where 
the  evidence  shows  that  the  danger  which  caused  the  decedent's 
injuries  was  such  that  the  decedent  should  have  expected  as 
arising  from  the  employment,  or  such  that  the  defendant  could 
not  avoid,  the  decedent  is  held  to  have  assumed  the  risk  thereof, 
p.  250. 


246  APPELLATE  COURT  OP  LNDIANA, 


ClevelaDd,  etc.,  R.  Go.  v.  Bossert — 44  Ind.  App.  245. 

7.  Railroads. —  Section  Hands. —  Extra  Trains. —  Assumption  of 
Risk. — Where  the  rules  require  section  men  to  be  prepared  at 
ail  times  for  exti'a  trains,  the3'  assume  the  risks  thereof,    p.  250. 

8.  Railroads. — flection  Men. — Removal  of  Hand-Cars. — Negligent 
Orders. — Extra  Trains. — ^Although  section  men  ordinarily  assume 
the  risk  of  danger  by  reason  of  extra  trains,  they  do  not  assume 
the  risks  of  negligent  orders  given  by  their  superiors  for  the 
removal  of  hand-cars  from  the  track,    p.  251. 

9.  Raiiaoads. —  Employers'  lAahility  Act, —  Superior  and  Fellotc 
Servants. — Railroad  companies,  under  section  one  of  the  em- 
ployers' liability  act  (Acts  1893,  p.  294,  §8017  Burns  1908),  are 
liable  to  a  servant  for  the  negligent  orders  of  another  servant 
who  has  authority  to  direct  and  control,    p.  251. 

10.  Railroads. — Section  Men. — Order  of  Foreman, — Negligence. — 
The  order,  "Help  get  this  hand-car  off  the  track,"  given  by  a 
servant  having  authority  to  direct  a  section  crew,  was  within  the 
scope  of  his  authority,  and  for  negligence  therein  the  company 
is  liable  to  another  servant  acting  in  obedience  thereto,    p.  252. 

11.  Railroads. — Removing  Hand-Cars, — Sudden  Perils. — Contribu- 
tory Negligence. — A  section  hand  in  obeying  an  emergency  order 
to  remove  a  hand-car  from  the  track.  Is  not  held  to  the  exercise 
of  the  same  degree  of  prudence,  as  if  doing  ordinary  labor  in- 
volving no  sudden  peril,    p.  252. 

From  Fayette  Circuit  Court ;  Oeorge  L.  Oray,  Judge. 

Action  by  Abraham  Bossert,  as  administrator  of  the  estate 
of  Benjamin  F.  Sehoonover,  deceased,  against  the  Cleveland, 
Cincinnati,  Chicago  and  St.  Louis  Railway  Company.  From 
a  judgment  on  a  verdict  for  plaintiff  for  $1,550,  defendant 
appeals.    Affirmed. 

Florea  &  Broaddus,  Leonard  J.  Hackney  and  Frank  L. 
Littleton,  for  appellant. 

George  F.  0 'Byrne,  Reuben  Conner  and  Lon  Conner,  for 
appellee^ 

Watson,  C.  J. — Action  for  damages  by  Abraham  Bossert, 
administrator  of  the  estate  of  Benjamin  Sehoonover,  de- 
ceased, against  the  Cleveland,  Cincinnati,  Chicago  and  St. 
Louis  Railway  Company. 

The  verdict  was  for  the  plaintiff  in  the  sum  of  $1,550,  and 
judgment  was  rendered  accordingly,  from  which  defendant 
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appeals  and  assigns  errors  as  follows:  (1)  In  overruling 
appellant's  demurrer  to  the  complaint;  (2)  in  sustaining 
appellee's  demurrer  to  the  second  paragraph  of  appellant's 
answer;  (3)  in  overruling  appellant's  motion  for  a  new 
trial;  (4)  that  the  judgment  is  against  the  weight  of  the 
evidence. 

The  complaint  is  founded  upon  section  one,  subdivision 
two,  of  the  employers'  liability  act  of  1893  (Acts  1893,  p. 
294,  §8017  Burns  1908),  which  provides  ''that  every  rail- 
road •  •  •  shall  be  liable  for  damages  for  personal  in- 
jury suffered  by  any  employe  while  in  its  service,  the  em- 
ploye so  injured  being  in  the  exercise  of  due  care  and  dili- 
gence, in  the  following  cases:  •  *  *  Second.  Where 
such  injury  resulted  from  the  negligence  of  any  person  in 
the  service  of  such  corporation,  to  whose  order  or  direction 
the  injured  employe  at  the  time  of  the  injury  was  bound  to 
conform,  and  did  conform." 

For  a  complaint  to  be  good  under  subdivision  two 
of  §8017,  supra,  it  must  show  that  defendant  is  a  rail- 
road company  {Fort  Wayne  Gas  Co,  v.  Nieman 
[1904],  33  Ind.  App.  178) ;  that  the  injured  employe 

1.  was  conforming  to  the  order  and  direction  of  some 
person  in  the  service  of  the  railroad,  whose  order  and 
direction  he  was  bound  to  obey  and  did  obey,  and  that  while 
thus  complying  with  such  order  or  direction,  himself  with- 
out fault,  he  was  injured  by  the  negligence  of  the  employe 
to  whose  order  he  was  conforming  {Indianapolis y  etc.,  Tran- 
sit Co.  V.  Foreman  [1904],  162  Ind.  85,  102  Am.  St.  185; 
Fort  Wayne  Gas  Co.  v.  Nieman,  supra)  ;  that  the  employe 
had  no  knowledge  of  the  danger,  for  if  so  he  is  deemed  to 
have  assumed  the  risk  as  an  incident  of  his  employment 
{Louisville,  etc.,  R.  Co.  v.  Corps  [1890],  124  Ind.  427,  428, 
8L.  B.  A.  636). 

The  doctrine  of  assumed  risk  is  read  into  the  statute  be- 
fore quoted,  thus  making  that  doctrine  a  part  thereof.  Amer- 
ican BoUing  Mill  Co.  v.  HulUnger  (1904),  161  Ind.  673; 
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Whitcomb  v.  Standard  Oil  Co.  (1899),  153  Ind.  513.  But  it 
is  otherwise,  if  the  injury  is  due  to  the  negligent  nonobserv- 
ance  of  a  positive  and  fixed  duty  required  by  statute.  Island 
Coal  Co.  V.  Swaggerty  (1903),  159  Ind.  664. 

As  said  in  the  ease  of  Monteith  v.  Kokomo,  etc.,  Co.  (1902), 
159  Ind.  149,  151,  58  L.  R.  A.  944:  **A  distinction  is  to  be 
noted  between  statutes  such  as  the  employers'  liability  act 
(Acts  1893,  p.  294,  §§7083-7087  Bums  1901),  which  provide 
in  general  terms  that  the  employer  shall  be  liable  for  injuries 
to  an  employe,  •  *  *  and  statutes  which  require  of  the 
employer  the  performance  of  a  specific  duty.  *  •  • 
Statutes  of  the  former  class  do  little  more  than  declare  the 
rule  of  the  common  law.  Statutes  of  the  latter  class  impose 
specific  obligations.  •  •  •  A  violation  of  the  second  is 
an  unlawful  act  or  omission,  a  plain  breach  of  a  particular 
duty  owing  to  the  servant,  and  generally  constitutes  negli- 
gence per  se.'' 

Assumption  of  risk  is  negatived  in  a  complaint  by  aver- 
ments showing  that  plaintiff  had  no  knowledge  of  the  dan- 
ger nor  of  facts  and  circumstances  which,  if  he  had 

2.  known,  would  have  apprised  him  of  his  peril.     But 
the  danger  must  not  appear  to  have  been  open  and  ob- 
vious, else  it  will  be  presumed  that  the  risk  was  assumed. 
The  complaint  need  not,  however,  negative  knowledge  which* 

m 

the  law  imputes  by  reason  of  a  person's  contracting  for  an3, 
engaging  in  a  particular  service.  In  this  State,  to  allege' 
want  of  knowledge  negatives  also  imputed  knowledge.  Amer- 
ican Rolling  Mill  Co.  v.  Hullinger,  supra;  Pennsylvania  Co. 
V.  Wiite  (1896),  15  Ind.  App.  583;  Consolidated  Stone  Co. 
V.  Summit  (1899),  152  Ind.  297. 

Assumption  of  risk  is  an  element  distinct  from  contribu- 
tory negligence,  and  is  not  affected  by  §362  Burns  1908,  Acts 
1899,  p.  58,  providing  that  want  of  contributory  negli- 

3.  gence  need  not  be  alleged,  but  shall  be  a  matter  of  de- 
fense.    Cleveland,  etc.,  F.  Co.  v.  Scott  (1902),  29  Ind. 

App.  519;   Bowles  v.  Indiana  R.  Co.  (1901),  27  Ind.  App. 
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672,  87  Am.  St.  279 ;  Baltimore,  etc.,  R.  Co,  v.  Hunsucker 
(1904),  33  Ind.  App.  27;  Indianapolis,  etc.,  Transit  Co.  v. 
Foreman,  supra.  One  is  a  matter  of  contract,  the  other  of 
conduct.  Wortman  v.  Minich  (1901),  28  Ind.  App.  31. 
Hence  an  allegation  that  plaintiff  was  injured  '*with- 

4.  out  any  fault  or  negligence  on  his  part"  does  not 
take  the  place  of  an  averment  showing  that  the  risk 

was  not  knowingly  assumed  by  plaintiff  as  an  incident  of  the 
service.  Indianapolis,  etc.,  Transit  Co.  v.  Foreman,  supra. 
The  complaint  is  clear  in  each  of  its  essential  requirements. 
Appellant's  demurrer  to  the  complaint  was,  therefore,  prop- 
erly overruled. 

Appellant  contends  that  the  court  erred  in  sustaining  a 

demurrer  to  the  second  paragraph  of  the  answer,  which 

averred  that  William  Schoonover,  the  section  fore- 

5.  man  who  gave  the  negligent  order  by  reason  of  which 
decedent  was  killed,  was  the  son  of  decedent,  and,  as 

such,  is  one  of  the  exclusive  class  to  whose  benefit  this  action 
inures.  It  is  contended  that  this  paragraph  of  the  answer  is 
based  on  the  maxim  that  no  one  shall  reap  a  benefit  from  his 
own  wrong.  But*  this  paragraph  sought  to  estop  Abraham 
Bossert,  the  administrator  who  brought  this  action  for  the 
benefit  of  Sara  M.  Schoonover,  widow,  and  William  Schoon- 
over and  Elizabeth  J.  Schoonover,  children  of  decedent. 
Even  though  William  Schoonover  would  be  estopped  from 
bringing  this  action  were  he  the  only  beneficiary,  cer- 
tainly this  administrator  is  not  estopped  when  the  action  is 
for  the  benefit  of  others  than  William  Schoonover,  whose 
nght  of  action  has  accrued.  The  court  by  the  eleventh  in- 
struction  told  the  jury  that  if  it  found  for  the  plaintiff,  and 
further  found  that  said  William  Schoonover  was  such  fore- 
man and  also  the  son  of  decedent,  nothing  should  be  allowed 
as  damages  for  the  benefit  of  William  Schoonover,  and  that 
the  net  damages  should  thereby  be  reduced  by  an  amount 
equal  to  his  share  therein.     The  court  did  not  err  in  its 
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ruling  on  this  demurrer,  and  we  think  the  instruction  suf- 
ficiently answers  this  contention. 

Appellant's  third  ground  for  a  new  trial,  viz.,  that  the 
verdict  is  contrary  to  the  law  and  the  evidence,  is  all  that 

we  shall  consider.    Assumption  of  risk  was  sufficiently 
2.    negatived  in  the  complaint  by  allegations  showing  that 

plaintiff,  in  pursuance  of  the  command  of  William 
Schoonover,  proceeded  to  remove  the  hand-car  from  the 
track  without  knowledge  of  facts  calculated  to  apprise  him 
of  the  immediate  danger  in  the  undertaking.  But  the  evi- 
dence for  defendant  may  go  beyond  the  allegations  in  the 

complaint,  and  show  that  the  particular  danger  re- 

6.  ferred  to  was  such  as  might  be  expected,  and  such  as 
defendant  could  not  well  avoid  in  the  regular  course 

of  plaintiff's  employment,  in  which  case  it  will  be  presumed 
that,  in  contracting  for  and  engaging  in  such  service,  plain- 
tiff  voluntarily  assumed  such  danger  as  one  of  the  risks  inci- 
dent thereto.  Knowledge  will  be  imputed,  and  if  injury  re- 
sults no  recover}'  can  be  had.  Cleveland,  etc.,  R,  Co,  v. 
Scott,  supra;  Pennsijlvania  Co.  v.  Witte,  supra;  Diamond 
Block  Coal  Co.  v.  Cuthbertso7i  (1906),  lefflud.  290. 

The  evidence  shows  very  clearly  that  the  rules  of  the  com- 
pany required  section  hands  to  be  prepared  at  all  times  for 
extra  trains,  and  under  the  present  system  of  operat- 

7.  ing  schedules  by  telegraph  the  nile  could  not  well  be 
otherwise.     For  this  reason,  and  in  the  absence  of  any 

evidence  to  the  contrary,  we  must  conclude  that  Benjamin 
Schoonover  assumed  the  duty  and  the  risk  of  looking  out  for 
extra  trains  as  an  incident  and  a  part  of  his  employment  as 
a  section  hand.  In  the  case  of  International,  etc.,  R.  Co.  v. 
Ilester  (1885),  64  Tex.  401,  403,  it  is  said:  **It  appears 
that,  while  the  nature  of  the  services  and  duties  of  section 
gangs  requires  that  they  should  move  from  point  to  point 
along  that  portion  of  the  line  which  constitutes  the  section, 
in  hand-cars,  to  repair  the  roadbed  and  note  its  condition,  in 
doing  so  they  are  expected  and  required  to  keep  a  watch  for 
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passing  trains  to  protect  themselves  from  danger  from  that 
source.  From  the  evidence  it  appears  that  passing  trains 
have  the  right  to  the  track,  and  section  gangs  are  required 
to  look  out  for  themselves  and  to  remove  from  the  track 
their  hand-ears  so  as  to  allow  moving  trains  to  pass  without 
interruption  or  danger  from  collision  w^ith  such  hand-cars. 
As  a  matter  of  course,  in  the  performance  of  these  duties  by 
the  section  hands,  they  are  exposed  to  more  or  less  danger 
when  on  the  track  by  reason  of  moving  trains,  but  such  risks 
are  assumed  by  them  in  entering  the  service  and  in  accept- 
ing the  employment.  And  if  injury  results  from  such  as- 
sumed risks,  without  the  risk's  being  aided  or  increased  by 
the  negligence  of  the  company  or  its  superintending  agencies, 
it  will  be  considered  an  inevitable  accident  for  which  no  lia- 
bility can  attach  to  the  company." 

Admitting  that  the  risk  of  removing  hand-cars  from  the 
track  to  allow  trains  to  pass  was  ordinarily  assumed  by  Ben- 
jamin Schoonover,  as  an  incident  and  as  a  part  of  his 

8.  employment  as  a  section  hand,  he  cannot  be  presumed 
to  have  assumed  such  risk  when  ordered,  as  in  this 

case,  to  remove  a  hand-car,  by  a  person  in  charge  and  with 
authority  to  give  and  enforce  such  an  order. 

In  the  case  of  Terre  Haute,  etc.,  R.  Co,  v.  Rittenhouse 

(1902),  28  Ind.  App.  633,  640,  the  court  said:    ''We  think 

the  general  rule  under  the  employers'  liability  act  is 

9.  that  where  one  in  the  service  of  a  railroad,     *     *     * 
has  power  and  authority  to  direct  and  control  the 

work  of  another  employe  the  former  must  be  regarded  as  a 
superior  of  the  latter  and  not  a  felbnv  servant.  In  such  case 
the  negligence  of  the  superior  is  the  negligence  of  the  cor- 
poration, *  *  *  *The  object  of  the  statute  was  to  make 
one  to  whom  is  committed  by  a  railway  company  the  author- 
ity to  direct  and  control  employes  in  the  same  service  the 
representative,  in  respect  of  that  service,  of  the  common 
employer,  so  that  his  a<*ts,  within  the  scope  of  his  employ- 
ment, are  the  acts  of  the  company,  and  his  negligence  its 
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negligence.'     [Peirce  v.  Van  Dusen  (1897),  78  Fed.  693,  24 
C.  C.  A.  280.]  "   In  the  ease  at  bar,  Benjamin  Schoon- 

10,  over  was  acting  under  the  order  and  direction  of  the 
foreman,  whose  orders  and  directions  he  was  bound  by 

the  terms  of  his  employment  to  obey  so  long  as  the  orders 
given  were  within  the  scope  of  said  foreman's  employment. 
We  believe  that  the  order  in  this  case,  '^Help  get  this  hand- 
car off  the  track,"  was  properly  given  within  the  scope  of 
the  general  authority  of  the  section  foreman  in  controlling 
and  directing  work  upon  his  section,  and,  as  such,  was  the 
order  of  the  railroad  company,  for  the  negligence  of  which 
it  is  liable. 

Appellant  attempts  to  show  by  a  series  of  tests  and  experi- 
ments that  Benjamin  Schoonover  might  have  saved  himself 
from  injuO*^  had  he  not  been  negligent,  that  he  had 

11.  four  seconds  in  which  to  step  off  the  track  after  the 
train  came  in  sight,  etc.     It  must  be  realized  that 

Benjamin  Schoonover  was  not  performing  an  experiment  in 
attempting  to  get  the  hand-car  off  the  track,  but  was  acting 
under  circumstances  which  would  exempt  him  from  being 
amenable  to  the  same  degree  of  care  that  would  be  required 
under  ordinary  circumstances.  He  acted  in  an  emergency 
and  to  avoid  peril.  In  the  case  of  Clarke  v.  Pennsylvania 
Co.  (1892),  132  Ind.  199,  200,  17  L.  R.  A.  811,  the  court 
said:  "One  who  does  an  act  under  an  impulse  or  upon  a 
belief  created  by  a  sudden  danger  attributable  to  another's 
negligence  is  not  to  be  regarded  as  guilty  of  contributory 
fault,  even  though  the  act  would  be  regarded  as  a  negligent 
one  if  performed  under  circumstances  not  indicating  such 
peril."  Pennsylvania  Co.  v.  Roney  (1883),  89  Ind.  453,  46 
Am.  Rep.  173;  Indianapolis,  etc,  R.  Co.  v.  Stout  (1876), 
53  Ind.  143;  Indianapolis,  etc.,  R.  Co.  v.  Carr  (1871),  35 
Ind.  510. 

We  believe  the  verdict  is  clearly  right  upon  the  evidence. 
Judgment  affirmed. 
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Hercules  Torpedo  Company  v.  Smith. 

[No.  6,356.     Filed  February  26,  1909.     Rehearing  denied  June  30, 

1909.] 

1.  Appeal. —  Briefs. —  Rules. —  Substantial  Compliance  With. — 
Where  appellant's  brief  substantially,  though  not  technically, 
complies  with  the  rules,  the  errors  assigned  will  be  considered, 
p.  254. 

2.  Appeal. —  Assignments  of  Errors. —  Duplication  of. —  Briefs. — 
Removal  of  Causes. — Where  appellant  assigned  as  error  the  trial 
court's  refusal  to  remove  the  cause  to  the  federal  court,  both 
indei>endently  and  as  a  cause  for  a  new  trial,  and  discussed  such 
assignments  together,  no  waiver  of  the  alleged  error  In  overrul- 
ing the  motion  for  a  new  trial  is  shown,    p.  254. 

3.  Appeal. —  Assignments  of  Errors.— Independent. —  Removal  of 
Causes. — Error  in  the  overruling  of  a  motion  to  remove  the  cause 
to  the  federal  court  Is  available  only  when  such  ruling  Is  made 
a  ground  for  a  new  trial,    p.  254. 

4.  Removal  op  Causes. — Citizenship. — Amount  in  Controversy/. — A 
petition  for  removal  of  a  cause  from  a  state  to  a  federal  court, 
showing  a  diverse  citizenship  of  the  plaintiff  and  defendant,  and 
a  controversy  involving  a  claim  for  $10,000,  a  proper  bond  being 
filed  with  such  petition,  requires  the  removal  of  such  cause ;  and 
a  refusal  of  such  request  constitutes  reversible  error,    p.  265. 

From  Grant  Circuit  Court ;  H.  J.  Paulus,  Judge. 

Action  by  John  L.  Smith  against  the  Hercules  Torpedo 
Company.  From  a  judgment  on  a  verdict  for  plaintiff  for 
$1,600,  defendant  appeals.    Reversed. 

Davis  &  Davis,  for  appellant. 

Oris  8.  Condo,  H.  F.  Hardin  and  W.  8.  Marshall,  for  ap- 
pellee. 

Watson,  C.  J. — This  action  was  by  John  L.  Smith  against 
the  Hercules  Torpedo  Company  for  damages  for  injuries  re- 
ceived by  reason  of  an  explosion  of  defendant's  magazine. 
Judgment  below  for  appellee. 

Errors  numbered  one,  two,  three  and  four,  assigned  by  ap- 
pellant, challenge  the  sufficien(*y  of  the  complaint.     Error 
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number  five  calls  in  question  the  overruling  of  appellant's 
motion  and  petition  for  the  removal  of  this  cause  to  the  fed- 
oral  court  for  the  district  of  Indiana.  Error  number  six  is 
**that  the  court  erred  in  overruling  appellant's  motion  for 
a  new  trial."  Errors  numbered  seven  and  eight  question  the 
sufficiency  of  the  evidence  upon  which  judgment  was  ren- 
dered. 

At  the  very  threshold  of  this  case  it  is  contended  that  ap- 
pellant has  not  complied  with  the  rules  of  this  court  in  the 
preparation  of  its  briefs,  and  that  therefore  this  ap- 

1.  peal  should  not  be  considered.      The  briefs  do  not 
strictly  meet  the  requirements,  but  we  find  that  there 

has  been  a  substantial  compliance  with  the  rules  of  this  court 
and  we  shall  consider  the  errors  assigned. 

Appellant,  in  its  brief,  discusses  the  court's  action  in  over- 
ruling its  motion  and  petition  for  the  removal  of  this  cause 
to  the  federal  court  for  the  district  of  Indiana,  both 

2.  as  an  independent  error,  and  as  error  in  support  of 
its  motion  for  a  new  trial.     The  question  is  discussed 

by  appellant  with  reference  to  both  assignments.  It  is  con- 
tended by  appellee  that,  for  this  reason,  appellant  has  waived 
the  error  it  assigned,  in  overniling  the  motion  for  a  new 
trial,  as  to  the  ruling  on  the  petition  for  the  removal  of  this 
cause.  The  appellant  had  the  right  thus  to  discuss  the  errors 
assigned,  which  are  in  fact  the  same,  but  differently  stated 
and  separately  assigned.      The   independent  assign- 

3.  ment  as  to  the  overruling  of  the  petition  for  removal 
is  not  reversible  error,  as  it  presents  no  question  for 

our  consideration.  Southern  R,  Co.  v.  Sittasen  (1906),  166 
Ind.  2r)7-2r)0;  Southern  R,  Co.  v.  Roach  (1906),  38  Ind. 
App.  211-2K5.  The  law  in  these  cases,  however,  is  predicated 
solely  upon  there  being  only  a  single,  independent  assign- 
ment of  error  in  the  court's  action  upon  the  petition  for  re- 
moval. 

In  Ibis  case,  the  first  reason  assigned  in  appellant's  mo- 
tion for  a  new  trial  is  the  overruling  of  its  petition  to  trans- 
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fer  this  cause  to  the  federal  court  for  the  district  of  Indiana. 
The  same  is,  therefore,  properly  presented  for  our 
4.  consideration.  Appellant's  petition*  and  bond  for  re- 
moval were  sufficient,  as  required  by  the  statute  of  the 
United  States.  1  Supp.  R.  S.  U.  S.,  1874-1891  (2d  ed.),  p. 
613,  §3.  A  petition  to  remove  a  cause  from  the  state  court 
to  the  federal  court,  and  a  motion  and  affidavit  for  change 
of  venue,  are  in  principle  alike,  and  are  based  upon  the  same 
reasoning.  It  is  reversible  error  to  deny  a  change  of  venue 
when  timely  made  upon  a  proper  application  and  presented 
to  this  court  for  review.  Smith  v.  Amiss  (1903),  30  Ind. 
App.  530;  Burkett  v.  Holman  (1885),  104  Ind.  6.  It  is 
likewise  a  reversible  error  to  deny  the  application  to  trans- 
fer a  cause  from  the  state  court  to  the  federal  court,  season- 
ably made  upon  proper  and  sufficient  grounds,  when  the  same 
is  presented  to  this  court  by  proper  assignment. 

The  court,  therefore,  erred  in  denying  appellant's  petition. 
Judgment  reversed. 


Baltimore  and  Ohio  Southwestern  Railroad 

Company  v.  McOsker. 

[No.  6,641.    Filed  July  1,  1909.] 

1.  Pleading. — Complaint, — Railroads, — Erecting  Bridge  too  Close  to 
Track. — \  complaint  alleging  that  the  plaintiff  was  the  head  brake- 
man  of  a  freight-train,  that  he  was  required  to  fide  in  the  cab  of 
the  engine  and  to  observe  the  rear  end  of  the  train  at  ail  times, 
that  defendant  railroad  company  negligently  maintained  a  bridge 
supported  by  iron  posts  which  were  four  feet,  nine  and  one-half 
inches  from  the  rail,  that  such  posts  could  have  beon  placed 
farther  away  without  detriment  to  the  bridge,  that  the  plaintiff 
while  passing  such  point  at  night  leaned  out  to  observe  the  rear 
end  of  his  train  and  was  struck  and  killed,  leaving  a  widow  and 
two  children,  states  a  cause  of  action  on  behalf  of  such  dece- 
dent's administrator,    p.  256. 

1.    The  petition   alleges  diverse  citizenship   and   a   controversy 
Involving  a  claim  for  $10,000. — Reporter. 


256  APPELLATE  COURT  OF  LXDIANA, 

Baltimore,  etc.,  R.  Co.  v.  McOsker — 14  Ind.  App.  255. 

2.  Railroads. — Bridt/es, — Distance  from  Track, — Master  and  8er^ 
ant. — ^A  railroad  company  is  not  guilty  of  negligence  in  maintain- 
ing a  bridge  whose  pillars  are  four  feet,  eleven  inches  from  the 
rail.    p.  2.58. 

3^  Railroads. — Bridges. — 'Negligence. — Jury. — ^The  manner  of  con- 
struotlug  bridges  by  a  railroad  company  is  a  question  for  railroad 
engineers,  and  no  question  of  negligence  therein  can  be  submitted 
to  the  Jury,  since  one  Jury  might  say  the  span  is  too  narrow,  and 
another,  tliat  it  is  not.    p.  200. 

4.  Railroads. — Works  and  Ways. — Bridges. — Safe  Place. — ^The  law 
requiring  railroad  companies  to  provide  reasonably  safe  works, 
ways  and  machinery  has  no  application  to  bridges  maintained  by 
such  companies,    p.  2(50. 

5.  Railroads. — Bridtjes. — Assumption  of  Risk. — A  railroad  c<Mn- 
pany  maintaining  a  bridge  which  subjects  employes  to  unusual 
dangers  is  required  to  notif>'  such  employes  thereof,  and  there- 
after such  employes  are  conclusively  held  to  assume  all  risks  of 
danger  therefrom,    p.  201. 

6.  Railroads. —  Bridges. —  Negligence. —  In  determining  whether  a 
railroad  company  was  guilty  of  negligence  in  maintaining  a  bridge 
too  near  its  track,  the  custom  of  other  first-class  roads  will  be 
considered,    p.  261. 

From  Scott  Circuit  Court;  Joseph  H.  Shea,  Judge. 

Action  by  Jerry  McOsker,  as  administrator  of  the  estate 
of  William  McOsker,  deceased,  against  the  Baltimore  and 
Ohio  Southwestern  Railroad  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Reversed. 

Edward  Barton,  Samuel  Wells,  McMullen  &  McMullens 
and  Eohert  S.  Alcorn,  for  appellant. 

Brannnman  &  Brannaman,  New  <&  New  and  Mark  Storen, 
for  appellee. 

CoMSTOCK,  P.  J. — The  amended  complaint  on  which  the 

issues  were  formed  avers,  in  substance,  that  on  December  30, 

1905,  William  McOsker,  the  decedent,  was  in  the  em- 

1.    ploy  of  appellant  as  head  brakeman  on  a  freight-train 

leaving  North  Vernon,  Indiana,  going  west ;   that  his 

duties  required  him  to  ride  in  the  cab  of  the  engine,  and  to 

observe  the  rear  of  the  train  at  all  times ;  that  west  of  North 
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Vernon  there  is  a  deep  cut  under  a  bridge  on  a  public  high- 
way ;  that  said  bridge  was  built  and  maintained  by  appellant ; 
that  it  was  negligently  constructed,  because  the  iron  posts 
on  the  north  side  w^ere  four  feet,  nine  and  one-half  inches 
from  the  track — ^too  close  for  a  brakeman  to  lean  out  with 
safety  and  observe  the  rear  end  of  a  train ;  that  said  posts 
could  have  been  placed  a  short  distance  farther  from  the  track 
without  endangering  said  bridge,  thus  rendering  it  safe  for 
brakemen  to  perform  their  duties  aforesaid ;  that  appellant 
knew  of  this  dangerous  condition,  and  maintained  no  danger* 
signals  on  said  bridge;  that  decedent  did  not  know  of  said 
dangerous  condition;  that  about  10  o'clock  p.  m.  on  said 
day  said  freight-train  was  running  at  a  high  rate  of  speed, 
a  few  minutes  ahead  of  a  fast  passenger-train ;  that  the  night 
was  dark,  and  the  train  passed  under  said  bridge  on  a  curve ; 
that  decedent,  while  standing  in  the  gangway  holding  to 
handholds  on  the  cab,  and  leaning  out  on  the  engineer's  side 
of  the  engine,  was  struck  by  the  iron  post  on  north  side  of 
the  track,  and  injured  without  fault  on  his  part;  that  he 
died  on  January  1,  1906,  from  the  effects  of  said  injury; 
that  he  was  twenty-one  years  of  age,  and  left  surviving  him 
a  widow  and  two  children.  The  cause  was  put  at  issue  and  a 
trial  had,  resulting  in  a  verdict  and  judgment  for  $3,500. 

Among  the  errors  assigned  and  not  waived,  the  appellant 
challenges  the  action  of  the  court  in  overruling  its  motion 
to  make  the  amended  complaint  more  specific,  and  in  over- 
ruling its  demurrer  for  want  of  facts.  The  theory  of  the 
complaint  is  that  the  defendant  carelessly  and  negligently 
built  and  maintained  a  certain  overhead  bridge  on  its  road, 
which  made  it  dangerous  and  unsafe  for  its  servants  to  per- 
form their  duties.  Certain  particulars,  Avherein  the  com- 
plaint is  asked  to  be  made  more  specific,  relate  to  contribu- 
tory negligence  on  the  part  of  plaintiff.  This  is  a  matter 
of  defense.  Besides  no  substantial  injury  could  result  to 
Vol.  44—17 
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appellant  by  the  overruling  of  such  motion.     The  complaint 
was  sufficient  upon  the  theory  upon  which  it  was  framed. 

The  primary  question  presented  by  the  remaining  alleged 
errors,  and  the  only  one  we  deem  it  necessary  to  decide,  is 
whether  appellant  was  guilty  of  negligence.  The  fol- 
2.  lowing  undisputed  facts  are  pertinent  to  the  determi- 
nation of  this  question.  The  bridge  in  question  was 
fourteen  feet,  three  and  three-quarter  inches  wide  in  the 
clear  at  the  east  end  thereof.  The  decedent  was  injured  when 
his  head  came  in  contact  with  a  north  post  of  said  bridge 
at  the  east  end,  located  seven  feet,  three  and  one-quarter 
inches  from  the  center  of  the  track.  At  the  time  of  the  in- 
jury, decedent  was  leaning  out  of  the  north  side  of  the  gang- 
way, looking  towards  the  rear  of  the  train.  The  outside 
measurement  of  the  engine  upon  which  decedent  was  riding 
was  nine  feet,  ten  inches.  The  outside  clearance  between  the 
outer  edge  of  the  gangway  of  said  engine  and  said  post  was 
two  feet,  four  and  one-quarter  inches.  Said  bridge  had  been 
maintained  for  more  than  five  years  prior  to  the  time  of  the 
injury  complained  of,  with  the  post  in  the  same  condition 
and  position.  It  is  not  disclosed  that  any  other  accident 
had  ever  occurred  at  said  point.  The  decedent  had  made 
fifty-seven  regular  trips  past  the  bridge — either  twenty-eight 
in  the  daytime  and  twenty-nine  in  the  night-time,  or  vice 
versa.  The  standard  width  of  bridges  of  other  roads  in  the 
United  States  is  fourteen  feet.  Some  of  them  use  wider  en- 
gines than  appellant  used.  The  standard  width  of  bridges 
is  fixed  by  conference  with  engineers  representing  all  the 
roads  in  the  United  States.  The  standard  width  of  a  bridge 
of  the  kind  in  question  is  fourteen  feet,  that  is,  fourteen  feet 
is  the  minimum  width.  This  is  the  width  in  use  on  the  Cin- 
cinnati, Hamilton  and  Dayton,  Pere  Marquette,  Baltimore 
and  Ohio,  New  York  Central  Lines,  Lake  Shore  and  ^lichi- 
gan  Southern,  Denver,  Rio  Grande  and  "Western,  Grand 
Rapids  and  Indiana,  Boston  and  Albany,  Lake  Erie  and 
Western,  Michigan  Central  and  the  Pennsylvania  System. 
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The  complaint  does  not  allege,  nor  is  it  shown,  that  dece- 
dent was  directed  by  any  one  to  stand  where  he  stood,  or  to 
lean  out  of  the  engine.  The  train  was  going  west,  and  dece- 
dent was  struck  by  the  easterly  north  post  of  said  bridge. 
The  fireman  testified  that  he  saw  decedent  leaning  out 
farther  than  he  had  ever  seen  any  one  before.  It  also  ap- 
pears that  the  track  at  this  point  was  in  a  cut,  and  that,  if 
one  were  able  to  see  the  rear  of  the  train  at  all,  it  would  be 
necessary  to  direct  the  vision  through  the  opening  made  by 
the  cut.  If  the  defendant  was  guilty  of  negligence,  it  was 
in  maintaining  a  bridge  that  was  too  narrow.  The  question, 
therefore,  is,  What  ought  the  width  of  such  a  structure  to  be  ? 

In  the  case  of  Indiana,  etc.,  B.  Co.  v.  Bundy  (1899),  152 
Ind.  590,  the  court  said  at  page  595:  **It  is  a  familiar  rule 
that  railroad  companies  are  required  to  construct  their  road- 
ways and  appurtenances  in  such  a  manner  as  will  enable 
their  employes  to  perform  the  labor  required  of  them  with 
reasonable  safety.  Louisville,  etc,  B.  Co,  v.  Sandford 
[1889],  117  Ind.  265;  Louisville,  etc,  B.  Co.  v.  Wright 
[1888],  115  Ind.  378-385,  7  Am.  St.  432.  This  rule  requires 
a  railroad  company,  in  any  structure  erected  by  it,  to  have 
regard  for  the  safety  of  its  employes  while  engaged  in  dis- 
charging their  duties  in  relation  thereto.  The  environments 
of  the  situation,  the  nature  and  extent  of  the  services  re- 
quired of  its  employes,  must  have  potent  consideration,  and 
such  structure  accomplished  in  a  manner  that  has  in  view 
the  highest  degree  of  safety  that  ordinary  care  will  provide. 
The  appellant  is  excused  if  it  maintains  its  roadway  and 
appendages  in  a  fashion  generally  approved  and  adopted  by 
other  first-class  railroads  of  the  country." 

In  the  ease  before  us  appellee's  decedent  had  safely  passed 
over  the  bridge  in  question  for  several  months  prior  to  the 
accident,  and  other  employes  for  years  had  done  so  without 
accident.  There  was  nothing,  therefore,  in  the  experience 
of  decedent  or  in  the  history  of  the  road  from  which  the 
accident  could  have  been  anticipated.      The  decedent  was 
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twenty-one  years  of  age,  in  good  health,  in  possession  of  all 
of  his  faculties,  and  of  average  intelligence.  It  was  not  to 
be  anticipated  that  an  intelligent  and  ordinarily  prudent 
man  would  unnecessarily  expose  himself  to  imminent  or  ap- 
parent danger.  Against  such  possible  conduct  upon  the 
part  of  the  employe,  the  railroad  company  is  not  required 
to  provide.  The  bridge  was  reasonably  safe  for  conducting 
the  business  of  the  road.  The  cases  of  IlUck  v.  Flint,  etc., 
R.  Co.  (1888),  67  Mich.  632,  35  N.  W.  708,  Sheeler  v.  Chesa- 
peake,  etc.,  R.  Co.  (1885)-,  81  Va.  188,  59  Am.  Rep.  654, 
Kenneij  v.  Meddaugh  (1902),  118  Fed.  209,  55  C.  C.  A.  115, 
McKee  v.  Chicago,  etc.,  R.  Co.  (1891),  83  Iowa  616,  50  N.  W. 
209,  13  L.  R.  A.  817,  Wolf  v.  East  Tenn.,  etc.,  R.  Co.  (1891), 
88  Ga.  210,  14  S.  E.  199,  Sisco  v.  Lehigh,  etc,  R.  Co.  (1895), 
145  N.  Y.  296,  39  N.  E.  958,  and  Bellows  v.  Pennsylvania, 
etc.,  R.  Co.  (1893),  157  Pa.  St.  51,  27  AtL  685,  were  actions 
to  recover  for  personal  injuries,  and  in  each  case  the  clear- 
ance was  less  than  in  this  case,  and  it  was  held  not  negligent 
to  maintain  such  structures  near  the  track. 

The  bridge  in  question  was  necessary  to  the  operation  of 

the  road.     Its  size  and  the  manner  of  construction  should 

have  reference  to  its  purpose  as  a  part  T)f  the  system 

3.  for  the  convenience  of  the  railroad  company's  em- 
ployes. The  plan  followed  in  constructing  its  per- 
manent structures  is  a  matter  of  engineering,  and  not  a  ques- 
tion to  submit  to  a  jury.  Boyd  v.  Harris  (1896),  176  Pa. 
St.  484,  35  Atl.  222.  One  jury  might  say  that  the  bridge 
was  too  narrow,  and  another,  that  it  was  not. 

The  law  which  requires  a  railroad  company  to  furnish 

reasonably  safe  machinery  and  to  keep  its  tracks,  engines, 

cars  and  appliances  in  reasonably  safe  repair  has  no 

4.  application  to  such  engineering  questions  as  the  one 
involved  in  this  case.     Randall  v.  Baltimore,  etc.,  R. 

Co,  (1883),  109  U.  S.  478,  3  Sup.  Ct.  322,  27  L.  Ed.  1003; 
Chicago,  etc.,  R.  Co.  v.  Dri^coll  (1898),  176  111.  330,  52  N.  E. 
021 ;   Tattle  v.  Detroit,  etc.,  Railway  (1887),  122  U.  S.  189, 
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7  Sup.  Ct.  1166,  30  L.  Ed.  1114 ;  Goldthwait  v.  Haverhill, 
etc.,  St.  R.  Co.  (1894),  160  Mass.  554,  36  N.  E.  486;  Lovejoy 
V.  Boston,  etc.,  R.  Corp.  (1878),  125  Mass.  79,  28  Am.  Rep. 
206. 

If  such  structure  is  so  located  as  to  expose  an  employe 

to  unusual  danger,  it  is  the  duty  of  the  company  to  advise 

its  employes  who  are  thus  exposed  to  such  danger.    It 

5.  is  presumed  that  thereafter  they  will  exercise  the 
care  necessary  to  protect  themselves,  and,   if  they 

suffer  injury  from  the  want  of  care,  courts  are  certainly  not 
at  liberty  to  charge  the  employer  with  the  consequences  of 
their  negligence,  however  strongly  their  misfortune  may  ap- 
peal to  sympathy.  A  railroad  company  cannot  be  said  to 
be  negligent  in  permitting  along  its  line  permanent  and  nec- 
essary structures  which  do  not  interfere  with  the  ordinary 
and  reasonable  operation  of  its  trains. 

In  the  recent  case  of  Cleveland,  etc.,  R.  Co.  v.  Haas  (1905), 

35  Ind.  App.  626,  the  appellee  brought  suit  on  account  of 

the  death  of  his  decedent,  who,  while  acting  as  a  brake- 

6.  man  on  appellant's  road,  was  leaning  out  between  the 
engine  and  tender,  watching  a  hot-box  on  one  of  the 

cars,  when  he  came  in  contact  with  a  bridge  and  was  in- 
stantly killed.  In  that  case  it  was  held  that  appellant  owed 
to  decedent  ordinary  care,  and  upon  proper  inquiry  whether, 
taking  into  consideration  the  circumstances  as  they  existed 
at  the  time  of  the  accident,  the  company  was  negligent  in 
failing  to  anticipate  and  provide  against  it,  it  was  held  that 
the  company  in  the  conduct  of  its  business  was  only  bound 
to  anticipate  such  combination  of  circumstances,  accidents 
and  injuries  therefrom  as  took  into  account  the  experience 
and  practice  of  other  companies.  Ordinary  care  does  not 
require  that  every  possible  contingency  must  be  anticipated 
and  guarded  against,  but  only  such  as  will  likely  occur. 

It  is  signifieant  that  the  legislature  has  fixod  eighteen 
inches  as  the  minimum  distance  from  the  nearest  point  of 
contact  with  the  cab  of  the  modern  locomotive  and  any 
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structure  on  any  railroad  within  the  State.  §5289  Bums 
1908,  Acts  1907,  p.  186,  §12. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lant  *s  motion  for  a  new  trial. 

Babb,  Myers  and  Watson,  JJ.,  concur.  Hadley^  C.  J.,  dis- 
sents.   Boby,  P.  J.,  absent. 


McCauley  v.  Schatzley  et  al. 

[No.  0408.    Filed  July  1,  1909.] 

1.  CoNTBACTS. — (Separate  Writings. — Construction. — Where  two  or 
more  writings  relating  to  the  same  transaction  are  executed 
simultaneously,  they  constitute  a  single  contract,  and  must  be 
construed  togt'ther.    p.  2(50. 

2.  Specific  Performance. — Indefinite  Contract. — Executed. — Com- 
plaint.— A  complaint  for  specific  performance  of  an  indefinite  con- 
tract, alleging  that  the  indefinite  parts  thereof  had  been  executed, 
must  allege  that  such  execution  was  done  under  the  terms  of  the 
contract,  or  had  l»een  acquiesced  in  by  the  parties,    p.  200. 

3.  Contracts. — Written. — Execution. — ^A  written  contract  must  be 
signed  by  both  parties,  or  signed  by  one  and  ac^cepted  by  the  other, 
p.  200. 

4.  Specific  Performance. —  Allegations. —  Proof. —  Indefinite  Con- 
tracts.— Part  Execution. — A  complaint  for  specific  performance 
alleging  that  the  several  writings  set  out  constitute  one  trans- 
action and  form  a  single  contract,  does  not  permit  the  introduc- 
tion of  oral  evidence  to  show  that  some  of  the  writings  were 
executed  in  part  performance  of  the  original  indefinite  contract; 
but  an  allegation  that  such  writings  were  executed  in  accordance 
with  such  contract  permits  the  formation  of  an  issue  of  fact  there- 
on, oral  testimony  being  admissible  in  support  or  denial  thereof, 
p.  207. 

5.  Pi^ADiNQ. —  Complaint. —  Conclusions. —  Contracts. —  Sales. — An 
allegation  in  a  complaint  that  the  several  writings  set  out  con- 
stitute, as  a  whole,  the  written  contract  entered  into  by  the  parties. 
Is  a  conclusion,  where  other  averments  jind  the  writings  them- 
selves show  that  they  were  not  executed  simultaneously,    p.  2(57. 

0.  Specific  Performance. — Contractn. — Indefinite. — ^A  contract  by 
which  the  plaintiff  agreed  to  convey  his  farm  to  the  defendants 
in  consideration  that  defendants  would  convey  theirs  to  him. 
that  abstracts  of  title  were  to  be  furnished  within  twenty  days, 
and  if  defects  of  title  should  exist,  time  was  to  be  given  within 
which  to  remedy  such  defects,  that  the  deeds,  note  and  mortgage 
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stipulated  for  shonld  be  deposited  with  a  designated  bank  until 
the  parties  should  agree  to  have  them  delivered,  and  that  the 
plaintiff  should  execute  his  note  secured  by  a  mortgage  and 
deliver  same  to  such  bank  within  a  designated  time,  will  not  sup- 
port a  decree  for  specific  perfominnce,  being  too  indefinite,  p.  2GT. 
7.  Pleading. —  Complaint, —  Specific  Performance, — Contracts, — ^A 
complaint  for  specific  performance  of  a  contract  should  state 
facts  sufficient  to  enable  the  court  to  draft  a  proper  decree  there- 
from if  Judgment  should  be  rendered  by  default    p.  267. 

Prom  Jasper  Circuit  Court ;  Charles  W.  Hanley,  Judge. 

Suit  by  Michael  McCauley  against  Charles  Schatzley  and 
another.  From  a  judgment  for  defendants,  plaintiflE  ap- 
peals.   Affirmed, 

Baughman  &  WUliams,  for  appellant. 
Moses  Leopold,  for  appellees. 

Hadlby,  C.  J. — ^Appellant  sued  appellees  for  specific  per- 
formance of  a  contract  for  the  sale  of  lands.  The  complaint 
is  in  four  paragraphs.  Demurrers  to  each  paragraph  were 
filed,  which  were  sustained.  Appellant  refused  to  plead 
further,  and  the  court  rendered  judgment  on  the  pleadings. 

Error  is  assigned  upon  the  ruling  of  the  court  on  the  sep- 
arate demurrers  to  the  third  and  fourth  paragraphs  of  com- 
plaint. 

The  third  paragraph  of  the  complaint  in  substance  avers 
that  appellant,  being  the  owner  of  certain  real  estate  in  Illi- 
nois, and  appellees,  being  the  owners  of  certain  real  estate  in 
Indiana,  on  September  19  met  at  Wheatfield,  Indiana,  and 
agreed  to  exchan«:e  their  said  properties ;  that  the  terms  and 
conditions  of  said  agreement  were  by  the  parties  reduced  to 
writing;  **that  the  written  agreement  was  entered  into  by 
and  between  the  parties,  a  copy  of  which  written  agreement 
is  filed  herewith  and  marked  'exhibit  A,'  and  made  a  part 
of  this  paragraph ;  that  a  warranty  deed  was  duly  executed 
by  appellant  and  his  wife  to  appellees,  conveying  to  them 
appellant's  said  real  estate,  a  copy  of  which  deed  is  filed 
herewith  and  marked  *  exhibit  B,'  and  made  a  part  of  said 
paragraph ;  that  a  warranty  deed  was  executed  by  appellees, 
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conveying  their  said  property  to  appellant,  a  copy  of  which 
deed  is  filed  herewith  and  marked  *  exhibit  C,'  and  made  a 
part  of  said  paragraph ;  that  a  promissory  note  in  the  sum 
of  $3,000,  payable  to  appeUees,  was  executed  by  appellant, 
and  a  mortgage  securing  the  payment  of  said  note 
was  executed  by  appellant  and  his  wife  within  a  few  days 
after  said  September  19,  said  mortgage  so  executed  covering 
the  real  estate  in  Jasper  county,  Indiana,  so  conveyed  by  ap- 
peUees to  appellant,  copies  of  which  note  and  mortgage  are 
filed  herewith  and  marked  *  exhibits  D  and  E,'  respectively, 
and  made  parts  of  said  paragraph ;  that  said  contract,  deeds, 
note  and  mortgage  were  all  executed  at  the  same  time,  in 
relation  to  the  same  subject-matter  and  the  same  transaction, 
and  that  said  instruments  make  and  constitute  as  a  whole 
the  written  contract  entered  into  by  and  between  appellant 
and  appellees  herein  for  the  exchange  of  said  property." 

It  is  then  averred  that  said  contract,  deeds,  note  and  mort- 
gage were  deposited  in  escrow  in  the  bank  at  Wheatfield,  In- 
diana, and  are  still  held  by  said  bank.  Other  averments  are 
then  made  showing  performance  of  the  various  obligations 
set  out  in  the  contract  of  sale  on  the  part  of  appellant,  the 
failure  of  appellees  to  perform  on  their  part,  and  their  re- 
pudiation of  the  contract. 

The  fourth  paragraph  is  the  same  as  the  third  in  its  sub- 
stantial averment,  and  presents  no  question  which  is  not 
presented  by  the  third.  Exhibit  A,  being  the  contract  for 
sale,  is  as  follows : 

**This  agreement  entered  into  this  19th  day  of  Sep- 
tember, 1906,  by  and  between  Minnie  Schatzley  and 
Charles  Schatzley,  of  Jasper  county,  Indiana,  parties 
of  the  first  part,  and  Michael  McCauley,  of  Cook  county, 
Illinois,  party  of  the  second  part,  witnesseth :  That  the 
parties  of  the  first  part,  for  and  in  consideration  of  the 
covenants  and  agreements  hereinafter  specified  to  be 
kept  and  performed  by  the  party  of  the  second  part, 
do  hereby  agree  to  convey  or  cause  to  be  conveyed  to 
said  party  of  the  second  part,  his  heirs  or  assigns,  by  a 
good  warranty  deed,  the  following  described  property, 
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situated  in  Wheatfield  township,  Jasper  county,  Indiana, 
to  wit :  *  *  *  And  the  party  of  the  second  part,  for 
and  in  consideration  of  the  covenants  and  agreements 
above  specified  to  be  kept  and  performed  by  said  par- 
ties of  the  first  part,  doth  hereby  agree  to  convey  or 
cause  to  be  conveyed  to  said  parties  of  the  first  part, 
their  heirs  or  assigns,  by  a  good  warranty  deed,  the  fol- 
lowing described  property,  situated  in  the  city  of  Chi- 
cago, Cook  county,  Illinois,  to  wit :  *  *  *  It  is  here- 
by further  agreed  and  understood  by  and  between  the 
parties  hereto,  and  as  part  of  the  consideration  of  this 
agreement,  that  each  party  hereto  is  to  provide  for  the 
use  of  the  other,  within  twenty  days  from  the  date 
hereof,  proper  abstracts  of  title  to  the  property  hereby 
agreed  by  the  parties  to  be  conveyed  or  caused  to  be 
conveyed,  showing  good  and  suflficient  title  to  the  same 
in  the  grantor.  And  it  is  further  agreed  that  if  any 
defects  be  found  in  the  title  \o  the  property  the  owner 
shall  have  time  to  cure  such  defects.  Be  it  further  un- 
derstood by  the  parties  hereto  that  this  contract,  to- 
gether with  the  two  deeds,  the  note  and  mortgage,  shall 
be  deposited  in  the  bank  of  Wheatfield,  to  be  kept  by 
said  bank  until  such  time  as  the  parties  hereto  shall,  by 
themselves  or  their  agent  or  attorneys,  agree  for  said 
bank  to  turn  over  said  deeds,  note  and  all  other  papers 
connected  with  this  deed  to  them.  It  is  further  agreed 
that  the  party  of  the  second  part  shall  execute  to  the 
parties  of  the  first  part  a  mortgage  securing  the  pay- 
ment of  $3,000,  and  shall  turn  it  over  to  the  bank  of 
Wheatfield  by  September  24,  1906.  Possession  to  be 
given  to  each  party  by  the  other  on  or  before  March  1, 
1907. '^ 

The  deeds,  note  and  mortgage  are  in  the  usual  form,  the 
note  running  for  three  years  at  five  per  cent  interest.  It 
is  contended  on  the  part  of  appellees  that  the  complaint  is 
insufiicient,  for  the  reason  that  the  written  contract  for  the 
sale,  which  forms  the  basis  of  the  suit,  is  too  indefinite  to 
support  a  decree,  in  that,  while  it  specifies  that  appellant 
shall  ffive  a  note  and  mortgage  to  appellees,  it  does  not 
specify  the  time  for  which  said  note  shall  nin,  nor  does  it 
specify  the  interest  such  note  shall  boar,  nor  does  it  specify 
the  land  upon  which  said  mortgage  shall  be  given  ;  also,  that 
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the  contract  provides  that  if  any  defects  be  found  in  the  title 
of  either  of  the  properties  the  owner  shall  have  time  to  cure 
such  defect,  without  fixing  any  limit  upon  such  time;  that 
the  contract  also  provides  that,  after  the  instruments  are 
deposited  in  the  bank,  they  are  to  be  kept  by  the  bank  until 
such  time  as  the  parties  shall  agree  that  said  bank  shall  turn 
over  said  deeds,  note  and  other  papers  connected  with  the 
transaction,  which  leaves  the  actual  transfer  of  the  property 
to  a  future  agreement  between  the  parties. 

Appellant  does  not  insist  that  the  contract  of  sale  is  suf- 
ficient in  itself  to  warrant  a  decree,  but  contends  that  the 
averments  of  the  complaint  show  that  all  of  the  writ- 

1.  ings  were  made  at  the  same  time,  were  part  of  the 
same  transaction,  an^*all  together  constitute  the  writ- 
ten contract  between  the  parties,  and  that  whatever  deficien- 
cies may  be  in  the  contract  of  sale  are  supplied  by  the  execu- 
tion of  the  other  instruments.  It  is  unquestionably  the  rule 
that  where  two  or  more  writings  are  executed  at  the  same 
time,  and  relate  to  the  same  transaction  or  subject-matter, 
they  must  be  construed  together  in  determining  the  contract 
between  the  parties.  Schmueckle  v.  Waters  (1890),  125 
Ind.  265;  Carr  v.  Hays  (1887),  110  Ind.  408. 

The  difficulty  in  applying  this  rule  to  the  present  case  lies 

in  the  fact  that  the  appellant  is  seeking  to  have  the  court 

decree  the  performance  of  a  contract  entered  into  be- 

2.  tween  the  parties,  which  is  indefinite  and  uncertain, 
and  endeavors  to  cure  this  defect  by  averment  of  per- 
formance under  the  contract,  without  averring  that  such  per- 
formance was  in  obedience  to  the  agreement  of  the  parties 
or  had  been  accepted  or  acquiesced  in  by  the  parties.    A 

contract  in  writing  has  no  binding  force  until  it  is 

3.  either  signed  by  all  the  parties  thereto  or  signed  by 
one  of  the  parties  and  accepted  by  the  others.    Here 

the  contract  of  sale  was  signed  by  all  the  parties  to  be  bound 
thereby  but  the  deeds  and  note  and  mortgage  were  purely 
ex  parte  and  not  binding  upon  the  grantee,  payee,  or  mort- 
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gagee,  unless  made  as  agreed  upon,  or  accepted  or  ratified, 
and  there  is  no  averment  that  they  were  either  exe- 

4.  euted  under  the  terms  of  the  agreement  or  had  been 
accepted  as  complying  therewith,  or  in  any  way  rati- 
fied by  the  parties  sought  to  be  bound.  Had  appellant 
averred  that  the  deeds,  mortgage  and  note  were  executed  in 
full  compliance  with  the  agreement  of  the  parties  this  would 
have  been  an  issuable  fact  that  could  have  been  tried,  but 
if  his  averment,  that  these  instruments  together  constitute  a 
written  contract,  should  be  held  to  be  sufficient,  a  general 
denial  thereto  would  not  permit  the  appellant  to  prove  that 
the  mortgage  and  note  did  not  comply  with  the  agreement 
made,  since  a  written  contract  may  not  be  contradicted  by 
parol  proof.  Pierse  v.  Brannenberg  (1907),  40  Ind.  App. 
662. 

It  is  averred  in  the  complaint  that  these  instruments  were 
all  executed  at  the  same  time,  although  it  is  shown  by  an- 
other averment  that  the  mortgage  was  signed  at  a 

5.  subsequent  time.     The  deed  of  appellant  is  dated  six 
days  prior  to  the  date  of  the  contract.    These  facts 

are  shown  by  the  complaint.  It  is  also  averred  that  said 
instruments  make  and  constitute,  as  a  whole,  the  written 
contract  entered  into  by  and  between  the  appellant  and  ap- 
pellees. This  is  simply  the  averment  of  a  conclusion,  and 
has  no  binding  force.    Boyd  v.  Olvey  (1882),  82  Ind.  294. 

The  contract  of  sale  is  insufficient  to  sustain  a  decree  for 
specific  performance.     To  justify  courts  of  equity  in  decree- 
ing the  specific  performance  of  a  contract  for  the  con- 

6.  veyance  of  land,  such  contracts  should  specify  with  a 
reasonable  degree  of  certainty  the  rights,  duties  and 

7.  obligations  of  each  of  the  parties,  and  a  complaint  to 
obtain  a  decree  for  the  specific  performance  of  such  a 

contract  should  state  facts  sufficient  to  enable  a  court  to  draft 
a  proper  decree  from  its  averments  if  judgment  should  be 
rendered  by  default.  Burke  v.  Mead  (1902),  159  Ind.  252; 
Gas  Light,  etc.,  Co,  v.  City  of  New  Albany  (1894),  139  Ind. 


268  APPELLATE  COURT  OP  INDIANA, 

Pittsburgh,  etc.,  R.  Co.  v.  German  I  us.  Co. — 44  Ind.  App.  268. 

660;  Louisville,  etc.,  R,  Co.  v.  Bodenschatz  (1895),  141  Ind. 
251;  Robbins  v.  McKnight  (1847),  5  N.  J.  Eq.  642;  Pry, 
Spec.  Perf.  (3(1  ed.),  §361;  Colson  v.  Thompson  (1817),  2 
Wheat.  *336,  4  L.  Ed.  253;  Johnson  v.  Plotner  (1901),  15 
S.  Dak.  154,  87  N,  W.  926;  Potts  v.  Whitehead  (1869),  20 
N.  J.  Eq.  55;  Nichols  v.  Williams  (1871),  22  N.  J.  Eq.  63; 
McKibbin  v.  Brown  (1861),  14  N.  J.  Eq.  13;  Schmeling  v. 
Kriesel  (1878),  45  Wis.  325. 

The  complaint  was  insuflScient. 

Judgment  affirmed. 


Pittsburgh,  Cincinnati,  CracAGO  and  St.  Louis 
Railway  Company  v.  German  Insurance 

Company. 

[No.  6,365.    Piled  March  31,  1909.    Rehearing  denied  July  2,  1909.] 

1.  SuBBOOATioN. —  Equity. — Insurance. — Payment  of, — Railroads. — 
Vegligence. — An  Insurance  company  which  is  compelled  to  pay  for 
the  loss  of  a  barn  destroyed  by  a  fire  negligently  set  by  a  railroad 
company,  is  subrogated  to  the  right  of  maintaining  an  action 
against  such  railroad  company  for  such  loss.    p.  269. 

2.  Pleading. — Complaint, — Motions  to  Make  More  Specific. — Rail- 
roads.— Setting  Fires. — A  paragraph  of  complaint  alleging  that  de- 
fendant railroad  company  so  negligently  operated  its  engine  as  to 
emit  large  and  unusual  sparks  or  coals  which  set  the  fire  com- 
plained of,  another,  that  defendant  negligently  used  an  engine 
that  was  old,  out  of  repair,  and  not  equipped  with  a  properly 
constructed  and  adjusted  spark-arrester,  thereby  causing  damage 
to  the  plalntiflf,  are  sufficiently  specific,    pp.  270, 271. 

3.  Pleading. —  Complaint. —  Negligefwe. — Allegations, — Evidence. — 
Allegations  that  defendant  negligently  did,  or  omitted  to  do,  a 
particular  thing,  is  sufficient  to  authorize  proof  of  the  act  or  acts 
constituting  the  negligence  complained  of.    p.  270. 

4.  Pleading. — Complaint, — Several  Acts  of  Negligence. — Motions  to 
Paragraph. — A  paragraph  of  complaint  alleging  several  acts  of 
negligence  as  the  cause  of  plaintlfTs  damage,  is  proper,  proof  of 
one  of  such  acts  being  sufficient ;  and  such  paragraph  is  not  sub- 
ject to  a  motion  to  separate  and  make  each  act  of  negligence  a 
separate  cause  of  action,    p.  271. 
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5.  Pleading. — Complain t, — Dem urrer. — Insuhstan  Hal  0 hjecHons. — 
A  complaint  will  not  be  held  insufficient  on  demurrer,  because  of 
insubstantial  objections,    p.  271. 

6.  Pleaduvo. — Answer. — Nul  Tiel  Corporation, — Eifect  of, — A  plea 
of  nul  tiel  corporation,  in  an  action  by  an  insurance  company 
against  a  railroad  company  for  negligently  burning  a  barn  in- 
sured by  such  insurance  company,  denies  such  company's  author- 
ity to  act  in  this  State  at  the  time  of  the  commencement  of  the 
action,  but  does  not  deny  that  it  is  a  corporation,  nor  that  It  had 
a  right  to  contract  for  such  insurance  when  the  insurance  was 
written,    p.  271. 

7.  COBPO&ATioNs. — Foreign, — Authority  to  do  Business  in  State, — 
Subrogation, — Insurance, — ^An  Insurance  company  which  is  not 
authorlssed  to  transact  business  In  this  State,  but  which  insures, 
and  pays  for  the  loss  of,  a  barn  destroyed  by  the  negligence  of 
a  railroad  company,  can,  nevertheless,  maintain  its  action  against 
such  railroad  company  for  such  negligence,    p.  272. 

8.  Pleading. —  Answer, —  Abatement, —  Corporations, —  Foreign. — 
Authority, — A  plea  denying  a  foreign  corporation's  right  to  trans- 
act business  within  this  State,  must  be  in  abatement,  and  not  In 
bar,  of  its  action,    p.  272. 

9.  Railboads. — Setting  Fires, — Contributory  Negligence. — Evidence. 
— In  an  action  against  a  railroad  company  for  negligently  burn- 
ing a  barn,  the  insurance  company  paying  therefor  must  show 
affirmatively  what  It  and  the  owners  thereof  did  to  prevent  such 
destruction,  since  the  burden  of  proving  freedom  from  contribu- 
tory negligence  remains  upon  the  plaintiff  in  all  actions  except 
for  personal  Injuries,  but  such  freedom  may  be  shown  by  direct  or 
circumstantial  evidence,    p.  273. 

Prom  Lake  Circuit  Court ;  Willis  C.  McMahan,  Judge. 

Action  by  the  German  Insurance  Company  of  Freeport, 
Illinois^  against  the  Pittsburgh,  Cincinnati,  Chicago  and  St. 
Louis  Railway  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Beversed. 

6,  E.  Ross,  for  appellant. 
Herbert  8.  Barr,  for  appellee. 

Hadley,  J.  — This  was  an  action  commenced  by  appellee 
against  appellant,  to  recover  damages  on  account  of  insur- 
ance it  had  paid  to  Love  Brothers,  on  a  policy  of  in- 
1.    suranee  covering  a  barn  and  its  contents,  which  was 
burned  by  a  fire  that  was  negligently  set  by  appellant 
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to  a  large  bam  owned  by  John  Wilson,  and  which  spread 
from  said  bam  to  the  bam  of  said  Love  Brothers.  By  the 
payment  of  said  insurance,  appellee  became  subrogated  to 
the  rights  of  Love  Brothers,  and  brought  suit  in  that  car 
pacity.  Lake  Erie,  etc.,  B.  Co.  v.  Hobbs  (1907),  40  Ind. 
App.  511. 

The  complaint  is  in  two  paragraphs.    Briefly  stated,  the 

first  alleges  negligence  on  the  part  of  appeUant  in  running 

and  operating  its  locomotive  in  such  a  way  as  to  emit 

2.  large  sparks  and  coals  of  fire,  which  fell  upon  the 
bam  of  Wilson  and  started  the  conflagration.    The 

second  charges  negligence  on  the  part  of  appellant  in  using 
a  locomotive  that  was  old,  out  of  repair,  in  a  defective  con- 
dition, and  not  equipped  with  a  properly  constructed  and 
adjusted  spark-arrester,  by  reason  of  which  large  coals  and 
sparks  of  fire  were  discharged  upon  said  barn  and  caused  the 
injury.  To  each  paragraph  of  the  complaint  appellant  filed 
a  motion  to  make  the  same  more  specific  as  to  the  charges  of 
negligence.  The  court  overruled  this  motion,  and  the  same 
is  here  presented  as  error.  The  charge  of  negligence  in  each 
paragraph  of  the  complaint  is  very  clearly  made.  It  is  also 
averred  in  each  paragraph  of  the  complaint  that  a  more 
specific  description  of  the  acts  of  negligence  cannot  be  given. 
Each  paragraph  was  sufiiciently  specific,  as  it  very  clearly 
informed  appellant  of  the  charge  it  had  to  meet. 

The  allegations  in  a  pleading,  that  the  party  complained 

of  negligently  committed  the  particular  act,  or  negligently 

omitted  to  do  a  particular  thing,  which  led  to  the  in- 

3.  jury  for  which  redress  is  sought,  furnishes  the  predi- 
cate for  the  proof  of  such  incidental  facts  and  circum- 
stances as  fairly  tend  to  establish  the  negligence  of  the  pri- 
mary fact  complained  of.  Chicago,  etc.,  JR.  Co.  v.  Barnes 
(1891),  2  Ind.  App.  213;  Ohio,  etc,  R.  Co.  v.  Wrape 
(1892),  4  Ind.  App.  100;  Ohio,  etc.,  R.  Co.  v.  Craycraft 
(1892),  5  Ind.  App.  335;  Cincinnati,  etc.,  R.  Co.  v.  Chester 
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(1877),  57  Ind.  297;  Chicago,  etc,  R.  Co.  v.  Kreig  (1899), 
22  Ind.  App.  393. 

To  have  compelled  appellee  to  comply  with  the  motion  filed 
would  have  been  placing  upon  it  not  only  an  imnecessary 
burden,  but  also,  in  the  nature  of  things,  an  impossi- 
2.    ble  one.    The  facts  which  appellant  sought  to  elicit 
by  its  motion  were  facts  that  were  peculiarly  within 
its  own  knowledge,  and  of  which  it  had  better  opportunity 
of  informing  itself  than  had  appellee.    The  motion  was  prop- 
erly overruled  as  to  each  paragraph  of  complaint. 

Motion  was  also  made  to  require  appellee  to  separate  into 

paragraphs,  and  number,  the  several  causes  of  action  alleged 

in  each  of  said  paragraphs  of  the  complaint.    Each 

4.  of  said  paragraphs  stated  only  one  cause  of  action, 
and  the  motion  was  properly  overruled.    It  is  well 

established  that  different  negligent  acts  may  be  averred  in 
one  paragraph,  and  that  proof  of  any  one  is  sufficient  to  sus- 
tain the  action.  New  York,  etc,  J8.  Co.  v.  Callahan  (1907), 
40  Ind.  App.  223,  and  cases  cited. 

Appellant  also  demurred  to  each  paragraph  of  the  com- 
plaint, which  demurrers  were  overruled.     Appellant  has 
urged  numerous  deficiencies  in  said  complaint,  some 

5.  of  which  are  frivolous,  and  all  of  which  are  unsub- 
stantial, and  it  would  be  unprofitable  to  enter  into  a 

discussion  of  the  points  presented,  for  the  reason  that  each 
is  well  settled  under  our  rules  of  pleading,  as  announced  by 
numerous  decisions.  Pittsburgh,  etc.,  JB.  Co.  v.  Wilson 
(1904),  161  Ind.  701. 

Appellant  filed  an  answer  in  two  paragraphs,  the  first  of 

which  is  characterized  as  a  plea  of  nul  tiel  corporation,  the 

second,  a  general  denial.    Appellee's  demurrer  to  the 

6.  first  paragraph  was  sustained,  and  this  is  assigned 
as  error.    This  paragraph  of  the  answer  denied  that 

there  was,  at  the  time  of  the  commencement  of  the  action, 
any  such  corporation  as  the  German  Insurance  Company, 
organized  and  authorized  to  do  business  under  the  laws  of 
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the  State  of  Indiana.  This  is  not  a  plea  that  appellee  is 
not  a  corporation.  In  the  first  place  it  does  not  deny  that 
appellee,  in  the  name  in  which  it  sued — German  Insurance 
Company  of  Preeport,  Illinois — ^was  organized  and  author- 
ized to  do  business  under  the  laws  of  the  State  of  Indiana. 
It  does  not  deny  the  corporate  existence  of  the  appellee. 
Conceding  that  it  properly  names  appellee,  the  most  that 
can  be  said  for  the  plea  is  that  it  denies  the  right  of  appellee 
to  do  business  in  this  State  at  the  time  of  the  commencement 
of  the  action.  It  does  not  deny  it  had  such  right  when  the 
policy  was  issued  to  Love  Brothers.  Neither  does  it  show 
that  said  contract  was  made  in  this  State.  This  falls  far 
short  of  denying  its  right  to  prosecute  an  action  sounding  in 
tort  in  this  State.     In  cases  like  this  the  insurance 

7.  company  may  maintain  its  action,  even  though  it  has 
failed  to  comply  with  our  laws  in  respect  to  being  au- 
thorized to  do  business  within  our  boundaries. 

In  the  case  of  Phenix  Ins.  Co.  v.  Pennsylvania  B,  Co, 
(1893),  134  Ind.  215,  20  L.  R.  A.  405,  the  court  said  of  a 
similar  case:  ''In  this  suit  the  appellant  is  not  seeking  to 
enforce  any  contract  with  a  citizen  of  this  State.  It  has  per- 
formed its  contract,  and  is  now  seeking  to  stand  in  the  place 
of  Warnes  to  enforce  a  duty  which  the  appellee  owed  to 
Wames.  The  case  has  passed  beyond  the  realm  of  contract 
law.  To  such  a  case,  the  statute  in  relation  to  foreign  cor- 
porations has  no  application.  Smith  v.  Little  [1879],  67 
Ind.  549.'' 

And  such  a  plea  as  is  set  up  here  must  be  made  in  abate- 
ment and  not  in  bar.  Phenix  Ins.  Co.  v.  Pennsylvania  B. 
Co.,  supra;   Elston  v.  Piggott  (1884),  94  Ind.  14; 

8.  North  Mercer  Nat.  Gas  Co.  v.  Smith  (1901),  27  Ind. 
App.  472. 

There  is  some  conflict  in  the  authorities  on  this  proposi- 
tion, but  the  more  modem  and  reasonable  rule  is  as  is  shown 
by  the  authorities  cited.  The  demurrer  to  this  paragraph  of 
answer  was  properly  sustained^ 
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Appellant  insists  that  its  motion  for  a  new  trial  should 
have  been  sustained,  for  the  reason  that  the  evidence  fails 

to  show  that  appellee  and  the  Love  Brothers,  in  whose 
9.    right  it  sues,  were  free  from  negligence  contributing 

to  the  injury  complained  of.  Upon  examination  of 
the  record,  we  find  that  it  fails  to  show  anything  directly 
upon  this  question.  The  evidence  shows  that  Samuel  Love, 
one  of  the  owners,  heard  of  the  fire  shortly  after  it  broke  out 
in  the  Wilson  barn ;  that  he  hurried  to  the  scene,  and,  when 
a  short  distance  away,  discovered  that  the  northwest  corner 
of  his  bam  was  on  fire.  He  then  proceeded  to  the  scene  of 
conflagration.  It  is  not  disclosed  whether,  after  he  arrived, 
he  did  anything,  or  whether  it  was  possible  for  him  to  do 
anything  to  protect  his  property.  It  is  shown  by  the  evi- 
dence that  his  brother,  James  Love,  was  an  equal  partner  in 
the  property.  As  to  where  James  was  at  the  time  of  the  fire, 
and  what  he  did  or  attempted  to  do,  is  not  disclosed  by  any 
evidence.  Neither  are  there  any  facts  showing  whether  ap- 
pellee had  any  agent  at  the  scene  of  the  fire  or  in  the  town, 
and,  if  so,  where  he  was  and  what  he  did,  nor  that  would  sug- 
gest or  compel  an  inference  that  appellee  or  the  Love  Broth- 
ers did  anything  to  protect  the  property  of  which  appellee 
was  the  insurer,  nor  that  it  had  notice  of  the  fire,  or  an  oppor- 
tunity to  take  any  steps  to  protect  the  property  therefrom. 
In  fact,  on  this  question  there  is  an  entire  absence  of  testi- 
mony or  evidence.  Appellee  contends  that  the  evidence 
shows  that  nothing  could  have  been  done  by  appellee  or  Love 
Brothers  to  save  the  property,  and  that  therefore  the  case 
comes  within  the  rule  that  where  facts  are  shown  that  ex- 
clude the  probability  of  negligence  on  the  part  of  the  person 
suing,  the  presumption  of  contributory  negligence  is  over- 
thrown, and  no  other  or  direct  evidence  is  necessary  to  sus- 
tain appellee's  case.  Tien  v.  Louisville,  etc,  R.  Co.  (1896), 
15  Ind.  App.  304;  Pittshurgh,  etc.,  R.  Co,  v.  Welch  (1895), 
12  Ind.  App.  433;  Duffy  v.  Hoivard  (1881),  77  Ind.  182; 
Wahl  v.  Shoulders  (1896),  14  Ind.  App.  665. 
Vol.  44—18 
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But  we  do  not  think  that  the  evidence  in  the  ease  before 
us  arises  to  the  standard  required  to  bring  it  within  the  rule 
stated.  The  evidence  might  be  sufficient  to  rebut  the  pre- 
sumption, with  reference  to  the  burning  of  the  Wilson  bam, 
but  the  record  is  absolutely  silent  as  to  the  conditions  sur- 
rounding the  fire  at  the  Love  Brothers*  bam,  except  that 
the  record  shows  that  said  bam  was  within  forty  feet  of  the 
Wilson  barn;  that  the  Wilson  bam  was  consumed  within 
ten  or  fifteen  minutes  after  the  fire  was  discovered,  and  that 
the  Love  Brothers'  barn  caught  fire  from  the  Wilson  bam. 
The  rule  in  such  cases  is  well  settled,  that  the  plaintiff  must 
show  by  a  fair  preponderance  of  the  evidence  that  his  own 
negligence  did  not  contribute  to  the  injury ;  and  while  it  is 
not  necessary  that  this  be  shown  by  direct  evidence,  yet  such 
facts  and  circumstances  must  be  shown  as  to  warrant  the 
jury  in  drawing  the  inference  that  such  contributory  negli- 
gence did  not  exist.  Wahl  v.  Shoulders,  supra;  Lake  Erie, 
etc.,  B,  Co.  V.  Reiser  (1900),  25  Ind.  App.  417;  Wabash  R. 
Co.  V.  Miller  (1897),  18  Ind.  App.  549,  and  cases  cited. 

In  the  case  last  cited,  the  court  say:  ** Where,  as  in  this 
State,  the  burden  rests  upon  the  plaintiff  to  show  his  want 
of  contributory  negligence,  it  becomes  necessary  for  him  to 
show  whether  or  not  he  or  his  servant  in  charge  of  the  prop- 
erty had  knowledge  of  the  existence  of  the  fire  during  its 
•progress,  and  if  it  is  not  made  to  appear  that  such  knowledge 
did  not  exist,  then  it  devolves  upon  the  plaintiff  to  show 
what  efforts  were  made  to  save  him  from  loss,  and  it  is  in- 
cumbent upon  him  to  prove  the  use  of  efforts  reasonable  un- 
der the  circumstances." 

For  the  failure  of  appellee  to  prove  anything  upon  this 
point,  the  cause  miist  be  reversed. 

There  are  other  (luesticms  presented  which  will  not  neces- 
sarily arise  on  a  retrial,  and  are  therefore  not  considered  in 
this  opinion. 

Judgment  reversed,  with  instructions  to  grant  a  new  trial. 
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McCoRD,  Guardian,  v.  Bright  et  al. 

[No.  ^J571.     Filed  Marcli  11,  1909.     Petition  for  rehearing  with- 
drawn September  30,  1909.] 

1.  Deeds. — From  Wife  to  Husband. — A  deed  from  a  wife  directly 
to'  her  husband  is  void  at  law.    p.  280. 

2.  Deeds. — Grantees. — Joint  Tenants. — Incapacity  of  One. — Effect 
— Wills. — A  deed  or  devise  to  two  grantees  or  devisees,  as  Joint 
tenants,  one  of  whom  is  incapable  of  taking,  is  valid,  and  vests 
the  entire  title  in  the  other,    pp.  280, 281. 

3.  Deeds. — Married  Woman, — ^A  married  woman,  her  husband  join- 
ing, may  convey  her  separate  real  estate  to  any  person  whomso- 
ever,   p.  281. 

4.  Deeds. — Wife  to  Husband  and  Child. — ^A  deed  from  a  wife,  her 
husband  Joining  therein,  to  such  husband  and  their  child  is  not 
wholly  void  on  the  ground  of  the  inability  of  the  wife  to  make  a 
conveyance  directly  to  her  husband,    p.  281. 

5.  Deeds. —  Consideration. —  Relinquishment  of  Inchoate  Right. — 
Husband  and  Wife. — ^A  husband's  relinquishment  of  his  inchoate 
rights  in  his  wife's  real  estate  in  consideration  of  a  grant  by  her 
to  him  of  a  greater  part  of  her  real  estate  does  not  constitute  a 
valuable  consideration  for  such  transfer,    p.  282. 

6.  Deeds. — Married  Women. — Power. — A  deed  executed  by  a  mar- 
ried woman  alone  is  void.    p.  283. 

7.  Reformation. —  Mistakes  of  Fact  and  Law. —  Equity. —  Equity 
will  relieve  from  a  mutual  mistake  of  fact,  from  a  mistake  of 
mixed  law  and  fact,  and  sometimes  from  a  mistake  of  law. 
p.  283. 

&  Reformation. — Mistake. — What  Is. — A  mistake  exists  when  a 
person,  under  some  erroneous  conviction  of  fact  or  law,  does,  or 
omits  to  do  some  act,  but  for  which  conviction,  he  would  not 
have  done  or  omitted  to  do.    p.  284. 

9.  CoNTBACTS. — Title. — Mistake. — Where  a  person  contracts  with 
another  for  the  sale  of  land,  and  it  happens  that  by  the  settled 
principles  of  law — of  which  both  are  ignorant — that  no  title 
exists  thereto,  equity  will  relieve,    p.  284. 

10.  Tbusts. — Trustees, — Title, — Deeds. — ^A  deed  by  a  grantor  to  a 
person  in  trust  for  the  use  and  benefit  of  another,  vests  the  title 
immediately  in  the  beneficiary,    p.  285. 

11.  Equity. —  Form. —  Substance. —  Equity  regards  the  substance 
and  not  the  form  of  a  transaction,    p.  285. 

12.  Deeds. — Wife  to  Husband. — Trusts. — Avoidance. — A  deed  from 
a  wife,  her  husband  Joining,  to  a  trustee  for  the  benefit  of  the 
husband,  may  be  enforced  in  equity  on  behalf  of  such  husband, 
unless  there  be  Incapacity,  fraud,  or  undue  influence,    p.  285. 
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13.  Deeds. — Delivery. — Acceptance. — Infants. — ^The  signing  and  un- 
conditional delivery  of  a  deed  to  the  grantee,  or  to  a  third  per- 
son for  him,  import  an  acceptance;  and,  in  case  of  an  infant, 
the  recording  of  a  deed  imports  an  acceptance,  where  such  deed 
is  beneficial  to  such  Infant    p.  285. 

14.  Deeds. — Beneficial. — Infants. — ^A  deed  from  a  wife  to  her  hus- 
band and  child,  as  Joint  tenants,  providing  for  the  vesting  of  the 
entire  estate  In  the  survivor,  is  legally  l)eneflcial  to  such  child, 
since  the  wife  had  the  right  to  convey  or  devise  such  land  to 
others,    p.  285. 

15.  Appeai.. —  Questions  Pf*esetit€d. —  Complaint. — Cross-Complaint. 
— Quieting  Title. — Trusts. — Where  a  wife  conveyed  an  undivided 
half  of  her  land  to  each  her  husband  and  her  daughter,  and  the 
daughter  brought  suit  to  quiet  her  title  to  the  whole  thereof  on 
the  ground  that  such  husband  had  no  capacity  to  take  from  his 
wife,  and  such  husband  filed  a  cross-complaint  praying  for  the 
declaration  of  a  trust,  in  his  favor,  in  one-half  of  such  land,  an 
appeal  by  such  daughter — ^the  decree  being  in  favor  of  such  hus- 
band— brings  the  whole  transaction  before  the  Appellate  Court 
for  review,    p.  286. 

16.  Descent  and  Distbibxttion. — To  Husband  from  Wife. — DecC' 
dents*  Estates. — A  husband  has  an  inchoate  interest  to  an  un- 
divided one-third  of  his  wife's  real  estate,  and  such  wife  cannot 
deprive  him  thereof  except  by  his  consent    p.  287. 

17.  Parent  and  CHiLa — Duties. — Guardian  and  Ward. — A  father 
is  the  natural  guardian  of  his  child,  and  it  is  his  duty  to  protect 
such  child's  interests,    p.  287. 

18.  Deeds. — Fiduciaries. — Duties. — Burden  of  Proof. — Parent  and 
Child. — Fraud. — ^Whenever  a  fiduciary  relationship  exists  between 
the  parties  to  a  transaction,  whether  such  relationship  he  legal, 
moral,  social,  domestic,  or  personal,  and  the  superior  secures  an 
advantage,  at  the  expense  of  the  other,  the  burden  of  proof  is 
upon  such  superior  to  show  that  the  transaction  was  fair  and 
Just  and  that  good  faith  was  exercised,  fraud  being  presumed  in 
such  case.    p.  287. 

19.  Deeds. — Husband  and  Wife. — Fiduciaries. — ^The  relationship  of 
husband  and  wife  is  a  fiduciary  one,  and  a  deed  from  the  wife  to 
the  husband  which  is  advantageous  to  him  subjects  him  to  the 
burden  of  proving  its  fairness,    p.  289. 

20.  Trial. — Special  Findings. — Deeds. — Wife  to  Husband. — Child. 
— Under  a  cross-complaint  by  a  husband  to  have  a  trust  declared 
in  his  favor  for  one-half  of  his  wife's  real  estate,  which  she  con- 
veyed to  him,  it  is  necessary  that  the  special  findings  afllrmatively 
state  the  facts  showing  that  the  transaction  was  fair  and  made 
in  good  faith,    p.  289. 
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21.  Appeal. —  Questions  Presentable, —  Disability  of  Parties. —  In- 
fants,— Equity. — Waiver. — Estoppel. — Guardian, — In  a  suit,  where 
the  interests  of  an  infant  are  Involved,  the  Appellate  CJourt  will 
consider  the  merits  of  the  case,  though  such  questions  have  not 
been  properly  presented  on  appeal,  nor  in  the  trial  court,  an  infant 
being  unable  to  choose  a  theory,  or  to  select  a  representative,  or 
to  waive  a  right,  or  to  estop  itself,  its  guardian  being  unable  to 
do  such  things  to  the  infant's  detriment,    p.  290. 

22.  Trial. — Special  Findings. — Omission  of  Fact. — The  omission  of 
a  fact  from  the  special  findings  constitutes  a  finding  against  the 
party  having  the  burden  of  proving  such  fact.    p.  291. 

23.  Appeal. — Special  Findings. — When  New  Trial  Ordered. — Al- 
though the  special  findings  omit  a  fact  necessary  to  appellee's 
recovery,  a  new  trial  may  be  ordered  where  the  Justice  of  the 
case  requires  it.    p.  291. 

Prom  Warren  Circuit  Court ;  Joseph  M.  Rabb,  Judge. 

Suit  by  John  G.  McCord,  as  guardian  of  Fannie  Agnes 
Bright,  an  infant,  against  Oakley  Bright  and  others.  From 
a  decree  for  defendants,  plaintiff  appeals.    Reversed. 

Edwin  F.  McCabe,  James  McCabe,  and  Hanly,  McAdams 
&  Ariman,  for  appellant. 
Fraser  &  Isham  and  Addison  C.  Harris,  for  appellees. 

Hadley,  J. — ^Appellant  instituted  this  suit  against  ap- 
pellees to  quiet  title  to  400  acres  of  land  in  Warren  county, 
averring  that  his  ward  was  the  owner  of  said  lands.  To  this 
complaint,  appellee  Oakley  Bright  filed  an  answer  and  a 
cross-complaint,  to  which  cross-complaint  Fannie  Agnes 
Bright  was  made  a  party  and  was  duly  served.  Her  minor- 
ity being  suggested  to  the  court,  a  guardian  ad  litem  was 
appointed  who  appeared  for  her,  and  filed  an  answer  in  gen- 
eral denial.  By  his  cross-complaint  said  appellee  asserted 
title  to  the  undivided  one-half  of  said  lands  by  virtue  of  the 
deed  executed  by  him  and  his  wife,  Nancy  Luella  Bright, 
who  was  the  mother  of  Fannie  Agnes  Bright. 

The  substantial  averments  of  the  cross-complaint  are  set 
out  in  the  special  findings  of  the  court  made  at  the  request 
of  the  parties,  and  it  is  unnecessary  to  set  them  out  here. 
The  special  findings  show  that  Oakley  Bright  and  Nancy 
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Luella  Bright  were  husband  and  wife,  and  lived  together 
continuously  until  her  death ;  that  said  Nancy  Luella  Bright 
acquired  by  deed  of  gift  from  her  father  the  title  in  fee  sim- 
ple to  the  lands  described  in  the  complaint ;  that  appellant's 
w^ard,  Fannie  Agnes  Bright,  is  the  only  child  of  Nancy  Luel- 
la and  Oakley  Bright,  and,  at  the  time  of  said  findings  was 
seven  years  old ;  that  shortly  before  December  23,  1901,  said 
Nancy,  in  view  of  her  approaching  death  from  consumption, 
with  the  full  knowledge  that  she  would  soon  die,  and  for  the 
purpose  of  making  her  said  husband  and  child  the  equal 
beneficiaries  of  her  affection  and  bounty,  and  to  avoid  family 
disputes  and  litigation,  and  for  the  preservation  of  the  prop- 
erty in  the  family,  and  being  wholly  concerned  in  the  wel- 
fare of  her  said  husband  and  child,  agreed  with  said  Oakley 
Bright  to  convey  to  him  and  said  Fannie,  as  joint  tenants, 
an  imdivided  one-half  of  said  real  estate  to  each,  with  the 
right  of  survivorship  in  each ;  that  as  a  part  of  the  consid- 
eration underlying  said  bargain,  it  was  agreed  by  said  Nancy 
and  said  Oakley  that  said  Oakley  would  join  with  her  in 
conveying  to  said  Fannie  an  undivided  one-half  of  said  land, 
and  thereby  relinquish  his  rights  as  a  husband  in  said  one- 
half  of  said  real  estate  of  his  said  wife,  and  that  said  Oakley 
should  receive  no  other  consideration  for  the  surrender  of 
his  rights  as  such  husband  in  that  part  of  said  real  estate 
conveyed  to  said  child  than  the  title  to  be  acquired  by  him 
under  said  contract  in  the  other  one-half  of  said  land  so  con- 
veyed to  him,  subject  to  said  right  of  survivorship  in  said 
child ;  that,  to  carry  forward  and  effectuate  said  agreement, 
said  Nancy  accompanied  her  said  husband  to  a  scrivener, 
selected  by  them,  who  then  and  there  held  himself  out  as  a 
conveyancer,  and  informed  him  of  all  the  terms  and  pur- 
poses of  said  agreement,  as  aforesaid,  and  said  scrivener  was 
requested  by  said  parties  to  prepare  and  make  such  instru- 
ments of  conveyance  or  whatever  writing  was  necessary  to 
carry  out  and  fully  effectuate  the  terms  and  purposes  of  said 
agreement,  as  aforesaid,  and  thereby  vest  in  said  Fanny  and 
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said  Oakley,  each,  an  undivided  one-half  of  said  land,  subject 
to  the  rights  of  survivorship ;  that  said  scrivener,  in  response 
to  such  request,  prepared  a  deed  beginning  as  follows : 

**This  indenture  witnesseth  that  Nancy  Luella  Bright 
(the  wife  of  the  grantee  herein,  Oakley  Bright,  and  the 
mother  of  the  grantee,  Fannie  Agnes  Bright)  and  her 
husband,  Oakley  Bright,  of  Benton  county,  in  the  State 
of  Indiana,  convey  and  warrant  to  Oakley  Bright  and 
Fannie  Agnes  Bright,  and  to  the  survivors  of  them,  of 
Benton  county,  in  the  State  of  Indiana,  for  the  sum  of 
$20,000,  the  following  described  real  estate." 

That  said  scrivener  advised  said  Nancy  that  said  deed  would 
be  good  and  sufficient  to  vest  a  fee-simple  title  in  said  real 
estate  in  said  Oakley  and  their  said  child  as  joint  tenants; 
that  said  deed  was  duly  signed  by  said  Nancy  and  her  said 
husband,  and  duly  acknowledged  and  delivered;  that  the 
sole  purpose  and  intent  of  said  Nancy  and  said  Oakley  in 
the  making,  acknowledging  and  delivering  of  said  instrument 
was  to  convey  and  warrant  to  said  Oakley  and  to  said  Fannie, 
each,  the  interests  aforesaid ;  that,  at  the  time  of  the  execu- 
tion of  said  instrument,  said  Nancy  was  of  sound  mind  and 
under  no  undue  influence  or  restraint,  but  she  was  wholly 
unfamiliar  with  the  facts  necessary  to  constitute  a  convey- 
ance; that  she  did  not  know  and  was  not  advised  that  the 
intervention  of  a  trustee  was  necessary,  or  that  any  particu- 
lar form  should  be  complied  with  to  convey  her  land  to  her 
said  husband  and  said  child;  that  said  husband  and  said 
child  did  not  possess  the  knowledge  necessary  to  enable  them, 
with  the  aid  of  a  scrivcSier,  so  to  proceed  as  to  avail  them- 
selves of  the  conveyance  to  them  of  the  real  estate  so  agreed 
to  be  conveyed  to  them  by  said  Nancy ;  that  said  instrument 
was  executed,  delivered  and  received  by  all  the  parties  there- 
to in  good  faith,  in  the  honest  belief  then  entertained  by  all 
of  them  that  said  deed  was  good  and  sufficient  to  effectuate 
the  purpose  to  convey  and  warrant  to  said  Oakley  and  said 
Fannie  the  interest  in  said  lands  according  to  its  purport, 
^as  aforesaid;   that  at  the  time  said  agreement  was  entered 
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into  and  at  the  time  said  instrument  was  executed,  -  said 
Nancy  was  not  indebted  to  any  person  whomsoever,  and  by 
the  execution  of  said  instrument  said  Nancy  had  no  intent  to 
defraud  any  person  whomsoever;  that  after  the  execution 
of  said  writing  on  April  8,  1902,  said  Nancy  died  intestate, 
leaving  surviving  as  her  sole  heirs  at  law  her  said  husband 
and  child ;  that,  after  the  death  of  said  Nancy,  said  Fannie 
Agnes  Bright  for  herself  and  appellant  McCord,  the  guar- 
dian ad  litem  aforesaid,  for  her  claimed  and  now  claim  that 
said  Fannie  is  the  owner  in  fee  simple  of  all  of  said  realty, 
and  they  deny  that  said  Oakley  acquired  the  equitable  or 
legal  title  to  said  real  estate,  and  deny  that  said  Fannie  holds 
the  legal  title  to  the  undivided  one-half  of  said  real  estate, 
subject  to  said  provision  as  to  survivorship,  in  trust  for  ap- 
pellee Oakley  Bright. 

Upon  the  finding  of  facts  the  court  stated  as  a  conclusion 
of  law  that  Fannie  Agnes  Bright  is  seized  of  the  legal  title 
to  said  real  estate  as  trustee,  and  holds  said  legal  title  for 
the  joint  benefit  and  use  of  herself  and  said  Oakley  Bright, 
each  of  whom  is  the  owner  in  fee  simple  of  an  undivided  one- 
half  thereof  as  joint  tenants.  To  this  conclusion  exception 
was  duly  taken.  There  are  other  conclusions  stated  but  it  is 
unnecessary  to  set  them  out. 

The  questions  involved  in  this  case  are  dependable  upon 

the  construction  of  the  deed  set  out  in  the  findings.    It  is 

settled  in  this  State  that  a  deed  from  a  wife  directly 

1.  to  her  husband  is  void  at  law.    Sims  v.  Rickets  (1871) , 
35  Ind.  181,  9  Am.  Rep.  679;   Hileman  v.  Hileman 

(1882),  85  Ind.  1;  Luntz  v.  Or  eve  (1885),  102  Ind.  173; 
Barnett  v.  Harshbarger  (1886),  105  Ind.  410. 

It  is  also  the  law  that  in  case  a  devise  or  deed  to  lands  is 

made  to  two  or  more  devisees  or  grantees  as  joint  tenants, 

if  for  any  reason  any  one  is  incapable  of  taking,  the 

2.  whole  estate  goes  to  the  remainder.    Dowset  v.  Sweet 
(1753),  Amb.   175;    Humphrey  v.   Tayleur   (1751), 

Amb.  136;  Ball  v.  Deas  (1848),  2  Strob.  Eq.  (S.  C.)  24,  49 
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Am.  Dee.  651;  Davies  v.  Kempe  (1676),  Carter  2;   17  Am. 
and  Eng.  Eney.  Law  (2d  ed.),  667. 

Under  the  statute,  a  married  woman  may,  her  husband 
joining^  convey  her  real  estate  to  whomsoever  she  desires. 

§3952  Burns  1908,  §2921  B.  S.  1881.    Under  these 
3*    rules,  then,  it  would  appear  that  the  legal  title  to  the 

land  involved  was  in  Fannie  Agnes  Bright,  and  ap- 
pellant's  claim  would  be  weU  founded,  unless  some  equitable 
principle  attaches  that  would  divest  said  Fannie  of  at  least 
some  portion  of  the  beneficial  interest,  or  wholly  avoid  the 

deed.     It  is  suggested  in  the  brief,  as  was  earnestly 
4.    insisted  in  the  oral  argument,  that  the  deed  was  void 

in  toto  and  conveyed  no  title  to  any  one,  by  reason  of 
the  inability  of  a  wife  to  convey  directly  to  her  husband. 
This  contention  cannot  be  sustained  on  this  ground.  The 
deed  divested  the  grantor  of  title.  It  was  correct  in  form ; 
it  described  the  interests  to  be  conveyed,  and  named  the 
grantees,  one  of  whom  was  capable  of  taking.  The  husband 
of  said  Nancy  Luella  Bright  joined  with  her,  and  the  deed 
was  duly  signed,  acknowledged  and  delivered.  All  of  the 
usual  essentials  of  a  valid  conveyance  were  present.    It  has 

been  suggested  that  if  it  was  valid  for  anything,  it 
2.    would  convey  only  a  one-half  interest  to  Fannie  Agnes 

Bright,  and  that  the  other  half,  on  account  of  the  in- 
capacity of  Oakley,  remained  in  her,  and  she  died  seized  of 
the  same.  If  the  conveyance  had  been  to  the  grantees  as 
tenants  in  common  only,  there  might  be  some  virtue  in  this 
contention ;  but  the  conveyance  is  to  them  as  joint  tenants, 
and  such  a  position  is  not  sustained  by  the  authorities.  The 
rule  is  well  stated  by  Lord  Hardwick  in  the  ancient  case  of 
Humphrey  v.  Tayleur,  supra,  where  a  testatrix  had  devised 
the  residuum  of  her  estate  to  two  persons  as  joint  tenants, 
and,  subsequently,  by  a  codicil,,  wholly  revoked  the  same  as 
to  one  of  the  devisees.  The  question  arose  whether  the  re- 
maining devisee  took  the  whole,  only  a  moiety,  or  nothing  at 
alL    The  chancellor  said:    ^^If  an  estate  is  limited  to  two 
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jointly,  the  one  capable  of  takiug,  the  other  not,  he  who  is 
capable  shall  take  the  whole.  *  •  ♦  Where  a  joint  ten- 
ancy to  two  is  created  in  a  devise,  and  the  estate  vests  by  the 
death  of  one,  the  survivor  takes  by  the  gift,  from  the  nature 
of  the  estate,  and  after  the  release  or  death  of  one,  it  is  plead- 
able by  the  other  as  a  devise  to  him  alone,  which  could  not 
be  unless  he  took  the  whole  by  the  bequest.  •  •  •  Each 
is  the  taker  of  the  whole,  but  not  solely,  for  the  whole  is  de- 
vised to  both,  and  not  a  moiety  to  each;  and  in  all  grants 
and  devises  the  law  looks  principally  upon  the  intent  of  the 
grantor  and  devisor ;  and  if  the  general  intent  may  be  pre- 
served, it  will  uphold  the  primary  intent,  though  there  be  a 
variance  in  circumstances."  These  rules  are  the  same  as  to 
grants  or  devises.  Davies  v.  Kempe,  supra;  Humphrey  v. 
Tayleur,  supra. 

Having  determined  that  under  the  deed,  if  otherwise  valid, 

the  whole  legal  title  to  the  land  in  question  is  in  Fannie 

Agnes  Bright,  we  are  brought  to  the  question :  What 

5.  of  the  beneficial  title  ?  It  is  insisted  that  since  Oakley 
agreed  with  his  wife  to  relinquish  his  inchoate  interest 
in  the  land  of  his  wife  to  secure  a  conveyance  to  himself  of 
an  undivided  one-half  thereof,  this  is  a  valuable  considera- 
tion for  such  conveyance.  But  the  rule  seems  to  be  that 
where  a  wife  relinquishes  her  inchoate  interest  in  the  lands 
of  her  husband,  or  vice  versa,  in  consideration  that  a  greater 
interest  in  the  same  lands  shall  be  reconveyed  to  such  wife 
or  husband,  such  relinquishment  shall  not  be  considered  a 
valuable  consideration  for  such  reconveyance.  Phillips  v. 
Kennedy  (1894),  139  Ind.  419. 

It  is  not  claimed  that  Oakley  Bright  gave  any  other  valu- 
able consideration  for  the  joint  one-half  interest  in  the  land 
involved,  but,  in  our  view  of  the  matter,  this  makes  little 
difference  in  this  case,  since  the  trust,  if  it  exists  at  all,  arises 
from  the  agreement,  the  grant  and  intention  of  the  grantor 
in  making  them.  Appellant  contends  that,  since  the  deed 
was  void  as  to  Oakley,  there  is  no  basis  for  equitable  inter- 
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f erence,  since  no  equity  can  spring  from  a  void  transaction, 
and  he  cites  numerous  cases  to  sustain  this  point.  The  fault 
of  appellant's  position  lies  in  the  premise.  The  transaction 
is  not  void,  any  more  than  were  the  wills  void  in  Humphrey  v. 
Tayleur,  supra,  and  Dowset  v.  Sweet,  supra,  and  the  deed  in 
Davies  v.  Kempe,  supra.  Cases  cited  by  appellant,  wherein 
the  wife  had  made  a  deed  directly  to  the  husband,  or  had 
made  a  deed  to  another  person,  in  each  case  without  her  hus- 
band joining,  are  not  analogous.    In  these  cases  the 

6.  deeds  were  void  ab  initio  for  want  of  power  in  the 
wife  to  execute  them,  and  in  such  cases  the  court  cor- 
rectly held  there  was  nothing  upon  which  to  base  equitable 
interposition.  In  the  present  case  the  husband  joined  with 
the  wife  in  the  conveyance,  thus  full}''  empowering  her  to 
make  it,  and  it  fails,  if  at  all,  not  from  lack  of  power  of  the 
grantor  to  make  it,  but  from  the  incapacity  of  one  of  the 
grantees  to  take  it,  or  by  his  fraud  in  obtaining  it.  If  the 
deed  is  valid  and  equity  does  not  interfere,  Fannie  Agnes 
Bright  will  hold  both  the  legal  and  beneficial  title  to  the 
whole  of  the  land,  a  state  of  things  contrary  to  the  agree- 
ment upon  which  Oakley  Bright  relinquished  his  interest  in 
his  wife's  land  and  a  posture  of  affairs  never  intended  by 
Nancy  Luella  Bright  so  long  as  her  husband  lived. 

It  is  shown  by  the  findings  that  Nancy  Luella  Bright,  Oak- 
ley Bright  and  the  scrivener  fully  intended  to  make  a  valid 
conveyance  of  the  land  according  to  the  teuor  of  the 

7.  deed,  and  that  the  Brights  were  ignorant  of  the  neces- 
sary steps  to  carry  out  their  agreement  and  intentions, 

but  relied  upon  the  conveyancer  to  direct  them  and  prepare 
all  the  necessary  instruments  to  effectuate  their  purpose  and 
intention. 

It  is  also  clear  that  the  conveyancer  undertook,  in  good 
faith,  to  comply  with  their  desires.  The  mistake  then  was 
common  to  all.  It  is  a  rule  of  law  that  equity  will  relieve 
from  a  mutual  mistake  of  fact,  of  mixed  law  and  fact,  and 
sometimes  of  law.  1  Perry,  TriLsts  (5th  ed.),  §§168,  184-18G; 
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Oraij  V.  Woods  (1837),  4  Blackf.  432;  King  v.  DoolUtle 
(1858),  38  Tenn.  •??;  Bispham,  Prin.  of  Eq.  (7th  ed.), 
§§185,  468;  Andrews  v.  Andrews  (1859),  12  Ind.  348;  Par- 
ish V.  Camplin  (1894),  139  Ind.  1;  2  Pomeroy,  Eq.  Jurisp. 
(3d  ed.),  §§845,  846. 

**A  mistake  exists  when  a  person,  under  some  erroneous 

conviction  of  law  or  fact,  does,  or  omits  to  do,  some  act  which 

but  for  the  erroneous  conviction  he  would  not  have 

8.  done  or  omitted.    It  may  arise  either  from  uncon- 
sciousness,   ignorance,   forgetfulness,   imposition,   or 

misplaced  confidence."  Bispham,  Prin.  of  Eq.  (7th  ed.), 
§185. 

In  King  v.  Doolittley  supra,  the  court  say:    **If  a  con- 
tract is  entered  into  in  good  faith,  by  which  it  is  mutually 
understood  and  intended  that,  for  an  adequate  con- 

9.  sideration,  the  one  party  shall  part  with,  and  the  other 
acquire,  a  valid  title  to  property;   and  it  turns  out 

that,  at  the  time  of  the  contract,  by  the  operation  of  some 
settled  principle  of  law — of  which  they  were  alike  ignorant — 
the  supposed  title  was  wholly  valueless,  or  did  not  exist,  in 
legal  contemplation,  in  such  case,  the  mistake  is  not  a  mere 
mistake  of  law;  it  involves  in  some  measure  a  mistake  of 
fact,  as  well  as  of  law,  as  the  very  idea  of  title  comprehends 
as  well  matter  of  fact,  as  of  law.  1  Story,  Eq.  Jurisp.  (13th 
ed.),  §§122-130.  •  •  •  That  this  is  such  a  mistake  as  a 
court  of  equity  will  relieve  against,  can  admit  of  no  doubt." 
In  Parish  v.  Camplin,  supra,  the  court  say:  "There  are 
exceptions  to  the  rule  that  denies  relief  in  equity  from  a  mis- 
take of  law.  If  this  was  a  mistake  of  law,  a  mistake  as  to 
the  legal  effect  of  the  deed,  it  was  such  an  one  as  was  com- 
mon to  all  the  parties  affected.  *It  has  been  said  that  when- 
ever a  mistake  of  law  is  common  to  all  the  parties,  where 
they  all  act  under  the  same  misapprehension  of  the  law,  and 
make  substantially  the  same  mistake  concerning?  it,  this  is  a 
sufficient  irronnd,  without  any  other  incidents,  for  the  inter- 
position of  c(iuity.'    2  Pomeroy,  Eq.  Jurisp.  (2d  ed.),  §846." 
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The  whole  contention  of  appellant  is  based  upon  the  ab- 
sence of  the  intervention  of  a  nominal  trustee,  a  mere  form 
where  the  transaction  is  otherwise  fair.     In  fact,  it 

10.  has  been  held  that  such  a  conveyance  to  such  a  trustee 
immediately  vests  the  title  in  the  beneficiary.    Myers 

V.  Jackson  (1893),  135  Ind.  136.     Equity  regards  the  sub- 
stance of  a  transaction  and  not  the  form,  where  the 

11.  substantial  merits  of  a  transaction  bestow  rights  upon 
the  parties.     Wright  v.  Jones  (1886),  105  Ind.  17. 

Had  Nancy  Luella  Bright,  her  husband  joining,  conveyed 

to  a  trustee,  for  the  purpose  of  having  him  convey  to  Oakley 

and  Fannie  Agnes,  and  he  had  failed  to  do  so,  equity 

12.  would  decree  such  conveyance  made  as  intended.    Had 
such  trustee  fulfilled  his  trust,   the  conveyance   in 

either  case  would  be  unassailable  except  for  incapacity,  un- 
due influence,  or  fraud. 

It  was  suggested  in  oral  argument  that  the  deed  was  in- 
effective,  because   it  had   not  been   delivered  to   and   ac- 
cepted by  Fannie  Agnes  Bright.      The  court  found 

13.  that  the  deed  was  delivered.    This  carries  with  it  the 
presumption  of  acceptance.    It  is  a  settled  principle 

of  law  that  the  delivery  of  a  deed  to  a  third  party,  or  the 
recording  of  the  same,  with  the  intention  on  the  part  of  the 
grantor  to  divest  control  of  the  same,  is  such  a  delivery  as 
to  vest  the  title  in  the  grantee.  In  the  case  of  infant  gran- 
tees, this  presumption  at  once  arises  if  the  interest  conveyed 
is  beneficial.  Bryan  v.  Wash  (1845),  2  Oilman  (111.)  557; 
Tobin  V.  Bass  (1885),  85  Mo.  654,  55  Am.  Rep.  392;  Cecil 
V.  Beaver  (1869),  28  Iowa  241,  4  Am.  Rep.  174;  Stewart  v. 
Weed  (1858),  11  Ind.  92;  Vaughan  v.  Godman  (1884),  94 
Ind.  191. 

But  it  is  saicl  that  the  estate  here  conveyed  to  the  infant 

is  not  beneficial.    Looking  at  it  from  the  present  condition, 

this  may  appear  to  be  true ;  but  it  must  be  considered 

14.  as  thintrs  were  at  the  time  the  deed  was  executed  and 
delivered.     Then  the  grantor  was  the  owner,  with  full 
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power  of  disposition,  so  far  as  the  infant  was  concerned.  The 
infant  had  no  interest  whatever  in  the  estate,  and  whether 
she  ever  would  have  depended  upon  the  disposition  of  the 
owner.  By  the  deed  she  became  the  absolute  owner  of  an 
undivided  one-half  as  joint  tenant,  an  interest  that  could 
not  thereafter  be  divested  except  in  her  interest.  That  such 
a  fixed  condition  of  the  estate  was  beneficial,  as  compared 
to  a  mere  rij^ht  of  inheritance  that  might  be  divested  at  any 
time,  needs  no  argument.  Whether  the  interest  she  received 
was  the  most  she  ought  to  or  might  have  received,  in  the  ab- 
sence of  influence  or  restraint  upon  her  mother,  or  her  lack 
of  knowledge,  is  another  question. 

We  have  discussed  and  decided  the  foregoing  questions, 
all  upon  the  theory  that  the  deed  was  executed  in  all  fair- 
ness and  without  any  influence  on  the  part  of  appellee 

15.  Oakley  Bright,  since  on  another  trial,  if  said  appellee 
successfully  rebuts  the  presumption  of  fraud  raised 
against  him,  the  foregoing  questions  w^ill  necessarily  arise. 
This  brings  us  to  a  question  that  is  not  presented  by  either 
party,  and  evidently  was  not  presented  at  the  trial  in  the 
court  below.  Oakley  Bright  by  his  cross-complaint  appeals 
to  a  court  of  equity  to  protect  him  from  the  legal  effect  of 
the  deed  in  question.  This  brings  the  whole  transaction  be- 
fore this  court  for  review,  and  if  it  appears  that  for  any  rea- 
son the  transaction,  imder  the  facts  found,  will  not  success- 
fully bear  the  close  scrutiny  that  such  a  court  gives  to  trans- 
actions of  this  character,  then  said  appellee  should  not  main- 
tain his  suit. 

The  finding  show^s  that  appellee  Oakley  Bright  is  seeking 
to  enforce  a  deed  made  to  him  and  his  infant  daughter  by 
his  wife  and  the  mother  of  such  daughter;  that  it  was  made 
by  such  wife  aiul  mothi^r  while  the  parties  were  all  living 
tog«»ther  in  peace  and  harmony,  and  when  the  grantor  was 
afflicted  with  a  fatal  malady,  and  was  made  in  view  of  her 
final  dissolution  nnd  conse(|ucnt  separation  from  her  loved 
ones.     It  also  appears  that  the  interests  sought  to  be  con- 
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veyed  to  the  husband  and  daughter  were  highly  to  the  ad- 
vantage of  the  husband  and  disadvantage  of  the  daughter, 
when  compared  with  their  inheritable  rights.     Before 

16.  the  deed,  Oakley  had  an  inchoate  interest  in  his  wife's 
land  to  the  extent  of  one-third,  that  could  not  be  di- 
vested by  deed  or  will  without  his  consent.  Fannie  Agnes 
had  an  inheritable  interest  in  the  two-thirds  of  said  land  that 
could  be  wholly  divested  by  deed  or  will  at  any  time  before 
her  mother's  death.  The  deed  then  was  beneficial  to  the  ex- 
tent that  it  fixed  her  interest  irrevocably  in  her,  but  it  gave 
her  less  than  the  law  would  cast  upon  her  as  heir  to  her 
mother  in  the  absence  of  deed  or  wiU,  and  it  gave  to  Oakley 
more  than  he  would  inherit  under  the  law.  As  between  the 
father  and  daughter,  then,  the  deed  was  greatly  to  the  ad- 
vantage of  the  father.    Moreover,  the  father  is  the 

17.  natural  guardian  of  his  infant  child,  and  it  was  his 
duty  zealously  to  guard  her  interests,  and  to  take  no 

advantage  of  her  by  reason  of  his  position  or  influence.  Was 
the  advantage  here  shown  gained  by  any  words  or  acts  of 
representation,  misrepresentation  or  deception  of  the  father, 
or  was  it  the  free  and  unbiased  wish  of  the  mother? 

This  state  of  facts  brings  the  case  within  the  rule  that, 
whenever  two  persons  stand  in  such  relationship  that,  dur- 
ing its  continuance,  confidence  is  necessarily  reposed 

18.  by  one,  and  a  corresponding  influence  possessed  by 
the  other,  and  this  confidence  is  abused  and  influence 

exerted  to  obtain  an  advantage  at  the  expense  of  another  in 
a  less  fortunate  position,  the  person  availing  himself  of  his 
position  for  such  purposes  will  not  be  permitted  to  retain  an 
advantage  thereby  secured.  The  principle  extends  to  every 
case  in  which  a  fiduciary  relation  exists,  as  a  fact ;  confidence 
being  reposed  on  the  one  side  and  accepted  on  the  other. 
The  fiduciary  relation,  with  its  corresponding  duties,  does 
not  need  to  be  a  legal  one ;  it  may  be  moral,  social,  domestic 
or  personal.  Huffman  v.  Hnffman  (1905),  35  Ind.  App. 
643;  M'Cortnick  v.  Malin  (1841),  5  Blackf.  509;  Frerich  v. 
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Cunningham  (1898),  149  Ind.  632;  Rochester  v.  Levering 
(1886),  104  Ind.  562;  Ewing  v.  Wilson  (1892),  132  Ind.  223, 
19  L.  R.  A,  767 ;  Basye  v.  Basye  (1899),  152  Ind.  172 ;  Sher- 
rin  V.  Flinn  (1900),  155  Ind.  422;  Darlington's  Appeal 
(1878),  86  Pa.  St.  512,  27  Am.  Rep.  726;  Farmer  v.  Farmer 
(1884),  39  N.  J.  Eq.  211 ;  Shea's  Appeal  (1888),  121  Pa.  St. 
302,  15  Atl.  629,  1  L.  R.  A.  422;  Shirk  v.  Neible  (1901),  156 
Ind.  66,  83  Am.  St.  150;  Hensan  v.  Cooksey  (1909),  237  111. 
620,  86  N.  E.  1107;  1  Perry,  Trusts  (5th  ed.),  §302;  Bisp- 
ham,  Prin.  of  Eq.  (7th  ed.),  §232.  And  the  burden  is  upon 
him  who  sustains  the  superior  position  of  establishing  that  he 
acted  in  perfect  ^ood  faith,  and  took  no  advantage  of  his  in- 
fluence or  knowledge,  and  that  his  contract  is  fair,  adequate 
and  equitable.  Huffman  v.  Huffman,  supra;-8hirk  v.  Neible, 
supra.    See,  also,  cases  before  cited. 

In  such  cases  the  rule  that  fraud  will  not  be  presumed  is 
reversed.  The  principle  is  well  stated  in  Farmer  v.  Farmer, 
supra,  as  follows:  "  *It  may  be  stated  as  universally  true 
that  fraud  vitiates  all  contracts,  but  as  a  general  thing  it  is 
not  to  be  presumed,  but  must  be  proved.  Whenever,  how- 
ever, the  relations  between  the  contracting  parties  appear  to 
be  of  such  a  character  as  to  render  it  certain  that  they  do 
not  deal  on  terms  of  equality,  but  that  either  on  the  one  side, 
from  superior  knowledge  of  the  matter  derived  from  a 
fiduciary  relation,  or  from  overmastering  influence,  or,  on 
the  other,  from  weakness,  dependence  or  trust  justifiably  re- 
posed, unfair  advantage  in  a  transaction  is  rendered  prob- 
able, then  the  burden  is  shifted,  the  transaction  is  presumed 
void,  and  it  is  incumbent  on  the  stronger  party  to  show  af- 
firmatively that  no  deception  was  practiced,  no  undue  influ- 
ence was  used,  and  that  all  was  fair,  open,  voluntary  and 
well  understood.*  [Cowee  v.  Cornell  (1878),  75  N.  Y.  91.]  " 
See,  also,  1  Perry,  Trusts  (5th  ed.),  §§194-204. 

That  the  relation  of  husband  and  wife  is  of  a  character  to 
bring  dealings  between  them  within  the  rule  is  beyond  argu- 
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ment.     Especially  where  it  is  the  husband  that  is 

19.  seeking  the  advantage.    As  was  said  in  Darlington's 
Appeal,  supra:    ** Surely,  if  anywhere,  the  rule  that 

he  who  bargains  in  a  matter  of  advantage  with  a  person, 
placing  a  confidence  in  him,  is  bound  to  show  that  a  reason- 
able use  has  been  made  of  that  confidence,  and  that  the  ar- 
rangement is  fair  and  conscientious,  should  be  applied  in  a 
case  where  the  wife  conveyed  her  property  to  her  husband.'* 

The  restrictions  laid  upon  courts  of  equity  in  transactions 
of  this  character  are  even  more  forcibly  declared  in  the  case 
of  Farmer  v.  Farmer,  supra,  in  the  following  language: 
* '  The  confidence  of  the  marriage  relation  is  so  complete,  and 
the  trust  of  the  wife  in  the  honor,  good  faith  and  love  of  her 
husband  is  generally  so  perfect,  that  in  all  business  affairs 
she  depends  upon  him,  and  suffers  herself  to  be  controlled  by 
his  judgment.  Unless,  therefore,  the  court,  in  the  language 
of  Lord  Eldon,  watches  transactions  between  parties  thus 
situated,  where  fraud  may  be  committed  with  such  facility 
and  its  discovery  may  be  so  easily  baffled,  with  a  jealousy  al- 
most invincible,  it  will  oftener  lend  its  assistance  to  fraud 
than  punish  the  fraud-doer." 

It  is  therefore  necessary  for  appellee  Oakley  Bright,  in 

his  appeal  to  a  court  of  equity  to  enforce  a  contract  obtained 

in  his  favor  from  his  wife  when  she  was  in  a  weak 

20.  and  enfeebled  condition,  when  the  pall  of  impending 
death  was  upon  her  spirits,  to  show  all  the  facts  and 

circumstanees  of  the  transaction,  and  that  the  contract  was 
wholly  her  desire,  uninfluenced  by  any  word  or  act  of  his. 
Did  she  advise  with  any  one  in  whom  she  had  confidence? 
Did  she  fully  understand  the  nature  and  effect  of  the  con- 
veyance she  sought  to  make?  Was  she  informed  that  the 
effect  of  her  deed  might  divert  the  whole  of  said  land  from 
the  line  from  whence  it  came,  and  invest  it  in  total  strangers, 
even  though  her  daughter  might  die  leaving  lawful  issue? 
Waa  the  plan  of  distribution  suggested  by  the  wife  or  hus- 
VoL.  44—19 
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band?  Was  it  fair?  The  health  of  the  respective  bene- 
ficiaries might  have  some  influence  on  this  question. 

These  and  many  other  questions  suggest  themselves  in  the 
consideration  of  this  transaction,  and  all  of  which  appellee 
Oakley  Bright  must  answer  to  the  full  satisfaction  of  a  court 
of  equity.  This  he  has  failed  to  do,  as  shown  by  the  findings. 
It  is  true  that  the  findings  show^  that  the  wife  acted  from  no 
undue  restraint  in  making  the  conveyance,  except  as  she  was 
constrained  by  her  affection  for  her  husband  and  child.  This 
falls  far  short  of  what  is  required  of  said  appellee  to  rebut 
the  presumptions  against  him.  The  findings  show  that  the 
grantor  was  ignorant  of  the  force  and  effect  of  conveyancing, 
and  the  means  whereby  it  could  be  accomplished.  In  the  ab- 
sence of  a  finding  of  facts  rebutting  the  presumption  of 
fraud,  as  before  stated,  the  finding  is  insufficient  to  support 
the  conclusion  of  law. 

If  this  were  a  suit  between  parties,  neither  of  whom  was 

under  disabilities,  we  would  not  of  our  own  motion  raise  the 

question  last  considered,  by  reason  of  the  rule  that 

21.  parties  in  this  court  are  bound  by  the  theory  of  the 
case  they  have  chosen  for  themselves.  But  here  the 
interest  of  a  ward  of  the  court,  a  favorite  of  chancery,  is 
affected.  She  is  incapable  of  choosing  a  theory.  She  is  in- 
capable of  choosing  any  representative  or  waiving  any  right. 
She  can  do  no  act  that  would  operate  as  an  estoppel.  Neither 
can  her  guardian  do  these  things  for  her,  to  her  detriment. 
Shamleffer  v.  Council  Orove,  etc.,  Mill  Co.  (1877),  18  Kan. 
24;  Whitehead  v.  Jones  (1876),  56  Ala.  152;  Driver  v. 
Eva7is  (1886),  47  Ark.  297,  1  S.  W.  518;  Cochran  v.  Mc- 
Boxvell  (1853),  15  III  10;  Bearinger  v.  Pelion  (1889),  78 
Mich.  109,  43  N.  W.  1042;  Wood  v.  Tr^iax  (1878),  39  Mich. 
628;  Clement  v.  Sigur  (1877),  29  La.  Ann.  798;  Jones  v. 
Massey  (1877),  9  S.  C.  376;  15  Am.  and  Eng.  Ency.  Law, 
71,  72;  Crain  v.  Parker  (1849),  1  Ind.  ^374;  Hough  v.  Doyle 
(1846),  8  Blackf.  300;  Hough  v.  Canhy  (1846),  8  Blackf. 
301.     It  therefore  becomes  the  duty  of  this  court  to  search 
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the  record,  without  regard  to  the  position  assumed  by  the 
parties,  and  determine  whether  the  transaction,  under  the 
facts  disclosed,  should  or  should  not  be  upheld. 

In  ordinary  cases,  it  is  a  rule  that  where  the  special  find- 
ings fail  to  state  a  material  fact,  such  failure  is  held  to  be 
a  finding  against  the  party  having  the  burden  of  show- 

22.  ing  such  fact,  and  the  usual  mandate  of  this  court  is 
that  the  cause  be  reversed,  with  instructions  to  the 

lower  court  to  restate  the  conclusions  of  law  in  accordance 

with  such  finding,  as  construed  in  the  opinion.    But  here,  as 

we  have  shown,  the  fault  which  causes  the  reversal  was 

23.  not  presented  or  considered  by  the  lower  court.     It 
would  therefore  be  manifestly  unjust  to  close  the  case 

without  giving  the  parties  an  opportunity  to  be  heard  on 
this  question.  Therefore  it  is  our  opinion  that  justice  re- 
quires that  a  new  trial  should  be  had. 

Judgment  reversed,  with  instructions  to  grant  a  new  trial, 
with  leave  to  amend  the  pleadings. 

Watson,  C.  J.,  Comstock,  P.  J.,  Myers  and  Roby,  JJ.,  con- 
curring.    Rabb,  J.,  not  participating. 


Adams  v.  Carmony. 

[No.  6.277.     Filed  March  17,   1000.     Rehearing  denied  October  5, 

lOOJ).] 

1.  Pabtnehship. — DiasoluUon, — UhfhtH  of  Partners, — Upon  the  dis- 
solution of  n  partnership  by  mutual  agreement,  the  rights  of  the 
partners  to  the  property  are  equal ;  and  where  one  of  the  partners 
is  given  possession  of  the  partnership  proi)erty  for  the  puri>ose  of 
winding  uj)  llic  partnership,  he  oix-npies  a  position  analogous  to 
that  of  a  Rurvlvnig  partner,    p.  20,']. 

2.  PARTNEBSHiP. — Winding  up. — Rurvirhifr  Partners. — ^The  court 
has  jurisdiction  over  the  action  oi*  a  surviving  partner  In 
winding  up  the  partnership;  and  it  is  tlie  court's  duty  to  require 
a  careful  administration  and  speedy  settlement  of  such  partner- 
ship affairs,    p.  2i)X 

3.  Pabtnebship. —  Wimlinu  up. —  ('ourfs. — Juriftdwtinn. — Action, — 
Where,  by  mutual  consent,  one  partner  undertalieB  to  wind  up  the 
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partnership,  the  other  partner,  in  order  to  enforce  his  rights 
therein  may  file  a  snit  thereby  giving  the  court  JurisdictioQ  to 
compel  an  accounting  and  a  winding  up  of  the  partnership  affaiiBi 
p.  203. 

4.  Pabtnebship. — Winding  up, — Debts, — Distribution, — ^The  court 
may  order  a  partial  distribution  of  the  proceeds  of  a  partnersliip, 
though  the  debts  are  not  paid,  where  sufficient  property  remains 
out  of  which  the  debts  may  be  paid.    p.  294. 

5.  Appeal. —  Right  Rcsuli. —  Partnership, —  Where  the  trial  Judge 
carefully  considered  the  numerous  accounts  and  transactions  in- 
volved In  n  partnership  accounting,  and  reached  a  right  result, 
the  Judgment  will  not  ire  disturbed  on  appeal,    p.  294. 

6.  Appeal. —  Decisions. —  Requisites, —  The  Appellate  Court  is  mat 
legally  required  to  write  an  opinion,  where  it  affirms  the  Judg- 
ment below,    p.  205. 

7.  Pleading. — Complaint, — Partnership. — Accounting, — A  complaint 
to  comi)el  on  accounting  by  a  partner,  who  was  authorized  by 
mutual  consent  of  the  partners  to  wind  up  the  partnership,  alleg- 
ing misconduct,  need  not  allege  that  the  partnership  debts  have 
all  been  paid,  misconduct  constituting  an  actionable  invasion  of 
the  rights  of  the  other  partnera    p.  295. 

8.  Paetnersiiip. — Accounting. — Right  of, — ^Any  partner  may  main- 
tain a  suit  for  an  accounting,    p.  297. 

Prom  Jay  Circuit  Court ;  John  F,  LaFoUette,  Judge. 

Suit  by  Volney  D.  Carmony  against  Silas  H.  Adams. 
Prom  a  decree  for  plaintiflf,  defendant  appeals.    Affirmed. 

Smith  &  Moran,  for  appellant. 
Jacoh  F,  Denney,  for  appellee. 

RoBY,  J. — This  is  a  suit  for  an  accounting  and  for  a  re- 
ceiver of  the  partnership  assets  of  the  firm  of  S.  H.  Adams 
&  Co.,  which  firm  was  composed  of  the  appellant, 
Adams,  and  the  appellee,  Carmony.  The  firm  began  busi- 
ness at  Portland,  Indiana,  in  January,  1897,  and  continued 
until  January,  1906,  during  which  period  of  time  they  ex- 
panded their  business  to  Geneva,  Indiana,  and  to  Mingo,  Mis- 
souri. The  partnership  was  dissolved  on  the  latter  date. 
Appellant,  by  agreement,  took  possession  of  the  property, 
and  proceeded  to  settle  the  partnership  affaiiB.  The  court 
made  a  special  finding,  stated  conclusions  of  law  thereon, 
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and  entered  a  decree  accordingly,  continuing  the  snit  as  to 
the  appointment  of  a  receiver. 

The  points  made  by  appellant,  and  presented  by  excep- 
tion to  the  overruling  of  his  demurrer  to  the  complaint  and 
by  exception  to  the  conclusions  of  law  are:  (1)  That  the 
suit  will  not  lie  until  the  firm  debts  have  been  paid;  (2) 
that  it  cannot  be  maintained  as  a  suit  for  a  dissolution,  such 
dissolution  having  taken  place  by  contract;  (3)  that  the  ap- 
pellant, being  solvent,  and  engaged  in  winding  up  the  con- 
cern, has  the  same  right  to  the  possession  and  control  of  the 
partnership  assets  as  the  other  partner. 

The  appellant  correctly  asserts  that,  the  dissolution  hav- 
ing been  by  agreement,  the  appellant,  being  in  possession 
of  the  assets  for  the  purposes  of  realizing  upon  them, 

1.  discharging  liabilities  and  distributing  the  surplus, 
had  the  same  right  as,  and  occupies  a  position  anal- 
ogous to  that  of,  a  surviving  partner.     The  premise  being 
granted,  the  situation  is  greatly  simplified.     A  surviving 

partner  is  by  statute  required  to  submit  himself  to 

2.  the  jurisdiction  of  the  court,  and  is  thereafter  sub- 
ject to  the  control  and  order  of  the  court  which  has 

jurisdiction  of  said  matter.  It  is  the  duty  of  such  court  to 
exercise  rigid  inspection  over  the  settlement  of  such  estate, 
insuring  a  speedy  administration  thereof.  Harrah  v.  State, 
ex  rd.  (1906),  38  Ind.  App.  495. 

In  the  case  at  bar  the  institution  of  an  independent  suit 

was  necessary  to  confer  jurisdiction.    That  being  acquired, 

those  remedies  by  which  a  court  of  equity  works  out 

3.  justice  as  occasion  calls  for  became  available.    Had 
a  receiver  been  appointed  the  possession  of  the  assets 

and  the  further  conduct  of  the  estate  would  have  been  re- 
moved from  appellant.  The  court  did  not  go  to  this  extent, 
and  there  is  no  reason  why  it  should  not  do  as  it  did — avoid- 
ing the  expense  incident  to  a  settlement  thus  made.  Cer- 
tainly it  does  not  lie  with  appellant  to  object  that  he  is  still 
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permitted  to  act.    Had  a  receiver  been  appointed  it 

4.  would  have  been  competent  for  the  court  to  order  a 
partial   distribntion   of   assets.      Herrick   v.    Miller 

(1890),  123  Ind.  304.  Nor  would  this  trench  upon  the 
established  doctrine  that  partnership  debts  must  be  paid 
before  distribution  to  the  partners.  Powell  v.  Bennett 
(1892),  131  Ind.  465.  The  court  will,  as  in  administration 
of  decedents'  estates,  see  to  it  that  no  partial  distribution 
interferes  with  the  payment  of  debts  in  full. 

The  decree  appealed  from  requires  appellant  to  pay  out 
of  the  cash  assets  of  the  firm  $3,600,  in  discharge  of  liabil- 
ities, and  to  proceed  with  diligence,  realize  upon  un- 

5.  sold  assets,  account  to  appellee  for  his  proportion- 
ate share  thereof,  and  also  to  pay  $24.30  to  appellee, 

such  sum  being  his  share  of  funds  on  hand  not  necessary  to 
pay  liabilities.  The  transactions  involved  in  this  settle- 
ment are  numerous,  amounting  to  many  thousands  of  dol- 
lars, and  covering  extended  periods  of  time.  The  trial  judge 
with  patience  and  care  investigated  these  matters,  and  en- 
tered a  decree  which  is  unexceptionable  in  results.  No 
public  or  private  interest  would  be  served  by  an  attempt 
here  to  review  the  facts  found  by  him.  Indeed,  no  serious 
fault  is  found  with  the  result,  except  as  the  same  is  based 
upon  legal  propositions  which  are  not  applicable  to  the  facts, 
as  they  are  here  presented. 
Judgment  aflSrmed. 

On  Petition  for  Rehearing. 

Rabb,  J. — Appellee  earnestly  insists  in  his  petition  for  a 
rehearinp:  of  this  case  that  the  court  failed  to  give  proper 
attention  to  the  questions  presented  by  his  assignment  of 
error,  for  the  reason  that  each  asRignment  is  not  taken  up, 
discussed  and  decided,  in  the  opinion  delivered  by  the  court, 
in  the  order  and  manner  in  which  they  are  presented  by 
appellant. 


MAY  TERM,  1909.  •         295 


Adniiis  V.  Cjirmouy — 44  Ind.  App.  21)1. 


The  statute  does  not  re(|uire  this  court,  upon  the  affirm- 
ance of  a  judgment  of  the  court  below,  to  give  any  opinion 
in  deciding  the  case,  and  therefore,  after  a  full  con- 

6.  sideration  and  determination  by  the  court  of  all  the 
questions  presented  by  the  record,  and  the  conclu- 
sion being  reached  that  the  judgment  should  be  af- 
firmed, it  was  deemed  that  a  simple  statement  of  the  meri- 
torious question  involved  in  the  appeal,  together  with  the 
court's  decision  thereon,  was  all  that  was  necessary  to  be 
shown  in  the  opinion  handed  down ;  but  inasmuch  as  appel- 
lant, in  evident  sincerity  and  good  faith,  conceives  that  a 
palpably  reversible  error  intervened  in  the  action  of  the 
court  below  in  overruling  a  demurrer  to  appellee's  com- 
plaint, we  here  state  the  question  as  it  is  presented  in  the 
record,  and  the  views  of  the  court  upon  it. 

The  substantial  averments  of  the  complaint  are,  that  in 

January,  1897,  the  parties  formed  a  partnership  to  carry 

on  the  business  of  manufacturing  and  selling  barrel 

7.  staves   and  headings.     Each  contributed   a   certain 
sum  to  the  capital  of  the  firm,  the  contrac*t  being 

that  each  partner  was  to  share  in  the  profits  and  losses  of 
the  business  in  the  proportion  that  his  interest  bore  to  the 
capital  invested;  that  the  firm  operated  until  January  1, 
1906,  w^hen  it  was  dissolved;  that  at  the  time  of  the  dis- 
solution of  the  partnership  an  invoice  was  taken  of  the  as- 
sets and  liabilities  of  the  partnership;  that  the  appellant 
purchased  certain  items  of  partnership  property,  and  agreed 
to  pay  the  partnership  therefor  $9,400;  that  he  further 
agreed  to  take  all  the  unfinished  material  belonging  to  the 
partnership,  finish  and  complete  the  same  for  market,  and, 
when  realized  upon,  to  account  to  the  appellee  for  his  share 
of  the  profits ;  that  as  to  the  residue  of  the  property  belong- 
ing to  the  firm  no  agreement  was  made  between  the  parties 
as  to  its  disposal;  that  the  partnership  was  the  owner  of 
factories  and  plants,  consisting  of  machinery,  buildings  and 
fixtures,  at  Portland  and  Geneva,  in  Indiana,  and  at  Mingo, 
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]Miss(>uri,  of  the  value  of  $12,000;  that  the  appellant  has 
wrongfully  taken  possession  of  the  partnership  property, 
sold  part  of  the  same,  and  converted  the  proceeds  to  his  own 
use,  refusing  to  account  to  the  appellee  for  the  same;  that 
he  has  taken  possession  of  the  firm's  factories  at  Portland, 
and  is  running  and  operating  the  same  in  his  own  private 
business,  and  is  claiming  the  absolute  ownership  thereof; 
that  he  has  sold  stock  and  other  assets  of  the  firm  to  the  ex- 
tent of  $16,000,  and  appropriated  the  same  to  his  own  use, 
and  refuses  to  account  to  the  appellee  for  the  same.  The 
complaint  demands  an  accounting  and  judgment  for  what- 
ever sum  may  be  due  to  appellee  upon  the  final  settlement  of 
the  partnership,  and  for  all  other  proper  relief. 

It  is  appellant's  theory  that  this  complaint  is  bad,  because 
it  fails  to  show  that  the  firm's  debts  were  all  paid,  and  that 
until  the  partnership  debts  were  paid  no  action  could  be 
maintained  by  either  partner  against  the  other  for  anything. 
This  is  an  entirely  mistaken  view  of  the  law.  Simply  be- 
cause the  debts  of  a  partnership  may  not  all  be  paid,  does 
not  leave  one  partner  remediless  against  the  wrongful  inva- 
sion, by  his  copartner,  of  his  rights  in  the  partnership  prop- 
erty. If  the  partnership  is  dissolved  and  the  partnership 
assets  come  into  the  hands  of  one  of  the  partners,  such  part- 
ner will  be  treated  as  a  trustee  for  the  other  members  of  the 
firm,  and,  for  any  violation  of  that  trust,  the  courts  of  equity 
afford  complete  and  ample  redress.  In  Skillen  v.  Jones 
(1873),  44  Ind.  136,  145,  the  Supreme  Court  said:  ''If  the 
surviving  partner  fails  unreasonably  to  close  up  and  settle 
the  partnership  business,  or  if  it  shall  be  shown  that  he  is 
unfaithful  to  his  trust,  a  court  will  entertain  an  action 
against  him  for  an  account  and  final  adjustment  of  the 
partnership  business,  and  in  a  proper  case  appoint  a  re- 
ceiver." The  same  principle  applies  as  well  to  a  ease  where 
the  partners  are  all  living,  the  partnership  dissolved, 
and  the  firm's  assets  are  in  the  hands  of  one  of  the 
partners.     Such  partner  cannot  hold  the  firm's  property. 
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divert  it  to  his  own  use,  and  meet  his  partner's  demand  for 
an  accounting  by  the  plea  that  the  firm  *s  debts  are  not  paid. 
And  while  one  partner  may  not  maintain  an  action  at  law 
against  a  copartner  for  a  share  of  the  profits  of  the 
8.  partnership  business  until  there  has  been  a  final  ac- 
counting and  settlement  of  the  partnership  business, 
it  is  equally  well  settled  that  he  may  maintain  a  suit  in 
equity  to  compel  an  accounting,  and  recover  such  sum  as 
may  be  found  due  upon  final  settlement  of  the  partnership 
affairs.  Meredith  v.  Swing  (1882),  85  Ind.  410;  Douthit 
V.  Douthit  (1892),  133  Ind.  26;  Miller  v.  Rapp  (1893),  135 
Ind.  614;  Ada7ns  v.  Shewalter  (1894),  139  Ind.  178;  Hanna 
V.  McLaughliyi  (1902),  158  Ind.  292;  Bond  v.  May  (1906), 
38  Ind.  App.  396.  And  this  is  what  is  sought  in  this  com- 
plaint. It  is  a  suit  to  compel  an  accounting,  by  one  partner 
against  another,  who  is  alleged  to  have  in  his  possession  the 
entire  assets  of  the  firm,  and  which  it  is  alleged  he  has  con- 
verted to  his  own  use.  The  demurrer  to  the  complaint  was 
properly  overruled. 

Petition  for  rehearing  overruled. 


Vandalia  Railroad  Company  v.  Walsh  et  al. 

[No.  0,508.    Filed  October  5,  1909.] 

Appeal. — Technicalities. — Penallies. — Railroads, — Fences. — Where  a 
railroad  company  persistently  refuses  to  build  fences  along  its 
right  of  way,  and  on  technical  grounds  attempts  to  evade  payment 
therefor  to  the  persons  constructing  same,  the  Appellate  Court 
may  impose  a  penalty  in  aflirming  a  judgment  for  the  cost  of  such 
construction. 

Prom  Pulton  Circuit  Court;   Harry  Bernetha,  Judge. 

Action  by  William  W.  Walsh  and  another  against  the 
Vandalia  Railroad  Company.  Prom  a  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed, 

Enoch  Myers  and  Samuel  Parker^  for  appellant, 
Holman  &  Stephenson,  for  appellees. 
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Hadley,  C.  J. — This  is  an  action  instituted  by  appellees 
against  appellant  to  recover  the  cost  of  erecting  a  fence 
along  appellant's  right  of  way  and  appellees'  land.  There 
is  no  claim  that  the  fence  built  by  appellees  was  not  prop- 
erly constructed,  nor  that  the  claim  therefor  was  exorbitant. 
It  is  not  denied  that  the  old  fence  was  decayed,  broken  down 
and  wholly  worthless  for  any  purpose,  nor  that  appellant 
had  the  statutory,  as  well  as  other  actual  notice  of  the  con- 
dition of  the  fence  and  of  the  intention  of  appellees  to  re- 
build, and  of  appellees'  having  rebuilt  the  same.  Neither 
was  there  any  attempt  to  show  that  the  fence  was  not  re- 
built, as  averred,  nor  that  appellant  was  not  required  by 
law  to  construct  and  maintain  the  same.  The  whole  con- 
tention of  appellant  is  based  upon  technical  objections  to 
the  procedure  in  the  court  below,  none  of  which  goes  to  the 
substantial  merits  of  the  case. 

It  appears  from  the  records  that  this  case  is  a  companion 
case  to  Terre  JIaute,  etc.,  R,  Co.  v.  Erdel  (1904),  163  Ind. 
348;  Vandalia  R.  Co.  v.  Fetters  (1907),  40  Ind.  App.  615; 
Vandalia,  R.  Co.  v.  Sdtenright  (1907),  40  Ind.  App.  659; 
Vandalia  R.  Co.  v.  Shadle  (1907),  40  Ind.  App.  682;  Van- 
dalia R.  Co.  V.  Stephens  (1906),  39  Ind.  App.  11;  Terre 
Haute,  etc.,  R.  Co.  v.  Salisbury  (1906),  38  Ind.  App.  100; 
Vandalia  R.  Co.  v.  Kanarr  (1906),  38  Ind.  App.  146;  Terre 
Haute,  etc.,  R.  Co.  v.  Sainton  (1903),  161  Ind.  131;  Terre 
Haute,  etc.,  R.  Co.  v.  Earhart  (1905),  35  Ind.  App.  56;  Van- 
dalia R.  Co.  V.  McAninch  (1909),  43  Ind.  App.  231,  and 
Vandalia  R.  Co.  v.  Cox  (1909),  43  Ind.  App.  736.  All  of 
which  cases  originated  along  the  same  division  of  appellant's 
road,  and  comparatively  near  the  same  time.  In  none  of 
which,  as  in  this  (iase,  did  appellant  interpose  any  defense 
to  the  merits  of  the  cause,  but  sought  to  delay  or  defeat 
recovery  by  technical  objections,  none  of  which  was  sus- 
tained by  the  court.  The  records  exhibit  a  persistent  viola- 
tion of  statutory  duty  on  the  part  of  appellant — a  statute 
that  was  enacted  as  much  for  the  protection  of  the  traveling 
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public  as  the  abutting  landowner — and  show  a  disposition 
on  the  part  of  appellant  to  neglect  its  duty,  and  thereby 
endanger  the  traveling  public,  annoy  and  wrong  the  abut- 
ting landowner,  and  hinder,  delay,  and,  if  possible,  avoid 
the  payment  of  a  legal  and  honest  debt,  thus  presenting  an 
illustration  of  vexatious  litigation,  that  crowds  our  courts 
to  the  detriment  of  meritorious  actions,  and  which  should  not 
go  unrebuked. 

The  cases  before  cited  determine  every  question  involved 
in  this  appeal  against  appellant,  and  the  judgment  is  af- 
firmed with  ten  per  cent  penalty. 


Keim  et  al.  v.  Myers. 

[No.  6,483.     Filed  October  5,  1909.] 

1.  Liens. —  Landlord  and  Tenant, —  Exemptions, —  Under  §8070 
Bums  1908,  §5224  R.  S.  1881,  providing  for  landlords'  liens,  n 
landlord  leasing  his  land  partly  for  cash  and  partly  for  a  portion 
of  the  crop  to  be  raised,  has  a  lien  on  the  crop  raised  for  such 
cash  rent,  and  the  tenant  has  no  right  of  exemption  as  against 
such  lien,  nor  has  he  any  right  to  remove  such  crop  until  such 
rent  is  paid.    p.  301. 

2.  CoarvESBiGN, — Landlord  and  Tenant, — Liens. — Purchaser  of  Crop 
Covered  by, — ^The  purchaser  of  a  crop  covered  by  a  landlord's  lien 
(§8070  Bums  1908,  §5224  R.  S.  1881),  is  liable  to  such  landlord 
to  the  extent  of  the  value  of  the  crop  so  purchased,  provided  the 
same  be  necessary  to  extinguish  such  lien.    p.  303. 

Prom  White  Circuit  Court;  James  P.  Wason,  Judge. 

Action  by  Squire  W.  Myers  against  Joseph  J.  Keim  and 
another.  Prom  a  judgment  for  plaintiff,  defendants  ap- 
peaL    Affirmed, 

WUsan  &  Quinn,  for  appellants. 

Truman  P.  Palmer  and  Benjamin  F.  Carr,  for  appellee. 

Watson,  J. — Appellee  began  this  action  in  the  lower 
court  by  filing  his  complaint  in  two  paragraphs  against 
appellants,  Joseph  J.  Keim,  who  was  his  tenant,  and  Crabbs, 
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Reynolds,  Taylor  Company,  to  recover  upon  a  lease  or  con- 
tract executed  by  the  appellant  Keim  to  the  appellee.  The 
tenth  clause  of  said  contract  is  as  follows: 

**That  in  addition  to  the  grain  rent  hereinbefore  pro- 
vided for  and  reserved,  he,  the  lessee,  will  pay  the  lessor 
on  November  1,  1905,  $3  per  acre  for  the  hog  pasture  of 
about  forty-five  acres  now  enclosed  in  a  hog-tight  fence, 
and  $4  per  acre  for  each  and  every  acre  of  the  remaining 
portion  of  said  premises  not  put  in  cultivation  by  him, 
except,  however,  he  shall  not  be  required  to  pay  cash 
rent  for  the  buildings,  nor  the  enclosed  lots  on  which 
the  same  stand,  nor  the  truck  patch,  not  to  exceed  one- 
half  acre.  Said  money  rent  to  be  payable  without  relief 
from  valuation  or  appraisement  laws  and  with  attorneys' 
fees." 

Defendant  Keim  sold  to  his  codefendant,  Crabbs,  Rey- 
nolds, Taylor  Company,  who  had  full  knowledge  of  the 
tenancy  of  said  Keim,  and  without  the  knowledge  or  con- 
sent of  the  plaintiff,  the  crop  raised  on  the  leased  prem- 
ises for  the  year  1905.  It  was  averred  that  on  December 
22,  1905,  the  plaintiff  and  defendant  Keim  agreed  that  there 
was  due,  by  reason  of  the  contract  sued  upon,  the  sum  of 
$90.77,  which  adjustment  was  as  follows: 

**Monticello,  Indiana,  December  22,  1905. 

Due  S.  W.  Myers  as  of  date  November  1,  1905,  bal. 
on  rent,  $90.77.  J.  J.  Keim." 

To  this  complaint  the  defendants  filed  separate  demur- 
rers to  the  second  paragraph  thereof,  which  were  overruled, 
and  thereupon  they  filed  separate  answers  in  two  para- 
graphs. The  first  paragraph  of  answer  of  defendant  Keim 
was  a  general  denial.  The  second  alleged  facts  in  which 
he  sought  to  establish  his  exemption  as  a  resident  house- 
holder of  the  State  of  Indiana.  The  first  paragraph  of 
answer  of  defendant  Crabbs,  Reynolds,  Taylor  Company 
was  a  general  denial.  The  second  alleged  that  it  bought  the 
grain  from  the  tenant,  its  codefendant  herein ;  that  it  pur- 
chased the  grain  in  good  faith  and  upon  a  belief  that  its  co- 


MAY  TERM,  1909.  301 

Keim  V.  Myers — i4  Ind.  App.  299. 

defendant  had  the  right  to  dispose  of  the  same;  that  said 
codef endant  Keim  was  a  bona  fide  resident  of  White  county, 
Indiana,  living  as  a  tenant  upon  the  land  set  out  and  de- 
scribed in  the  written  lease  described  in  plaintiflf's  com- 
plaint, and  being  the  land  owned  by  plaintiff;  that  said 
Keim  was  on  the  date  of  the  sale,  and  for  months  prior 
thereto  had  been,  a  resident  householder  of  the  State  of  In- 
diana, and  as  such  was  entitled  to  the  sum  of  $600  as  his 
exemption  under  the  statutes  of  the  State  of  Indiana; 
that  said  Keim  did  not  on  said  date  own  any  real,  per- 
sonal or  mixed  property,  of  whatever  form  or  description, 
to  exceed  the  sum  of  $500 ;  that  no  part  of  the  property  of 
said  Keim  was  subject  to  sale  on  execution  for  any  indebted- 
ness owed  by  said  Keim;  that  said  plaintiff  had  received 
his  share  of  corn  and  oats  raised  upon  said  farm,  accord- 
ing to  the  term  of  said  lease. 

It  is  shown  by  the  answers  that  on  August  24,  1905,  de- 
fendant Keim  sold  oats  to  his  codefendants  to  the  amount 
of  $113.82,  and  on  December  12,  1905,  he  sold  corn  to  the 
amount  of  $278.76. 

A  demurrer  was  filed  to  these  second  paragraphs  of  an- 
swers, which  was  sustained.  The  cause  was  tried  by  the 
court,  which  found  for  plaintiff  and  rendered  judgment 
against  both  of  the  defendants^  and  from  that  judgment 
this  appeal  is  prosecuted. 

The  assignments  of  error  that  the  appellants  have  not 
waived,  are  the  fourth  and  fifth,  which  relate  to  the  suf- 
ficiency of  the  second  paragraphs  of  their  separate 

1.  answers.  Whether  these  answers  are  sufficient  de- 
pend upon  what  construction  shall  be  placed  upon 
§8070  Bums  1908,  §5224  R.  S.  1881,  which  is  as  follows: 
**In  all  cases  where  a  tenant  agrees  to  pay,  as  rent,  a  part 
of  the  crop  raised  on  the  leased  premises,  or  rent  in  kind, 
or  a  cash  rent,  the  landlord  shall  have  a  lien  on  the  crop 
raised  under  such  contract  for  the  payment  of  such  rent; 
which  lien,  if  the  tenant  refuse  or  neglect  to  pay  or  deliver 
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to  the  landlord  such  rent  when  due,  may  be  enforced  by 
sale  of  such  crop,  in  the  same  manner  as  the  lien  of  a  chat- 
tel mortgage  containing  a  power  to  sell:  Provided,  that 
nothing  herein  contained  shall  prohibit  the  tenant,  after  no- 
tice in  writing  to  the  landlord  or  his  agent,  from  removing 
from  such  leased  premises  his  own  part  of  said  growing 
crop,  and  no  more  than  such  part,  and  from  also  disposing 
of  the  same  whenever  the  rent  is  to  be  paid  in  part  of  the 
crop  raised;  but  in  other  cases,  he  may  remove  not  more 
than  one-half  of  the  crop  growing  or  matured." 

If  the  statute  gives  the  appellee  a  lien  upon  the  crops 
raised  upon  his  farm  to  secure  the  payment  of  the  rent, 
then  the  statute  of  exemption  would  not  apply  to  the  corn 
and  oats  sold  to  appellant  Crabbs,  Reynolds,  Taylor  Com- 
pany by  its  coappellant. 

It  is  averred  in  the  complaint,  and  was  proved  at  the 
trial,  that  the  appellee  was  the  owner  of  the  real  estate  de- 
scribed therein;  that  appellant  Keim  had  leased  the  same, 
and  entered  into  a  written  contract  with  the  appellee,  where- 
by he  was  to  pay,  as  rental,  part  in  crop  and  part  in  cash; 
that  appellant  Crabbs,  Reynolds,  Taylor  Company  bought 
the  oats  and  com,  as  averred,  with  full  knowledge  of  the 
tenancy  existing  between  its  coappellant  and  the  appellee, 
and  appellant  Keim  sold  the  com  and  oats,  so  alleged  to 
have  been  sold,  without  any  notice  to,  or  the  consent  of, 
the  appellee. 

Upon  these  facts  we  think  it  is  sufficiently  shown  that 
the  appellee,  by  virtue  of  the  statute,  had  a  lien  upon  the 
crop  raised  on  the  leased  premises  for  the  year  1905,  to 
secure  the  payment  of  the  cash  rent  as  provided  for  under 

« 

the  terms  of  the  lease,  and  which  appellant  Keim  and  ap- 
pellee had  agreed  upon  as  the  amoimt  due;  and  until  this 
rent  was  paid  the  appellant  had  no  right  to  remove  from 
the  premises  the  com  and  oats,  upon  which  the  statute  spe- 
cifically created  a  lien  in  favor  of  the  appellee  to  secure 
said  rent.    Kennard  v.  Harvey  (1881),  80  Ind.  37;   Shelby 
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V.  Moore  (1899),  22  Ind.  App.  371;  Campbell  v.  Bowen 
(1899),  22  Ind.  App.  562;  Haywood  v.  O'Brien  (1879),  52 
Iowa  537,  3  N.  W.  545;  Lufkin  v.  Preston  (1876),  52  Iowa 
235,  3  N.  W.  58. 

In  the  case  of  Duke  v.  Strickland  (1873),  43  Ind.  494, 
which  involved  substantially  the  same  question,  except  in 
that  ease  the  question  was  as  to  a  mortgage  which  had  been 
duly  recorded,  although  the  purchaser  had  bought  the  wheat 
in  the  usual  course  of  business  and  without  actual  notice 
of  the  mortgage.  It  was  there  held  that  the  purchaser  was 
liable  to  the  mortgagee  to  the  amount  due  for  rent,  not  to 
exceed  the  amount  purchased  by  him.  The  case  was  quoted 
with  approval  in  the  case  of  Kennard  v.  Harvey,  supra.  In 
the  last-named  case  the  lien  upon  the  crop  was  not  a  mort- 
gage lien,  but  was  a  lien  created  by  statute  by  the  very  sec- 
tion under  consideration  in  this  case,  and  the  court  there 
held  that  the  purchaser  was  liable  to  the  landowner  to  the 
extent  of  the  amount  so  purchased. 

The  Crabbs,  Re>Tiolds,  Taylor  Company  bought  the  corn 

and  oats  impressed  with  the  lien  thereon  by  virtue  of  the 

statute,  and  they  therefore  should  be,  and  are,  re- 

2.  quired  to  account  to  appellee  for  so  much  of  said 
oats  and  com,  or  the  value  thereof,  as  wiU  be  required 
to  liquidate  his  claim  for  the  rent  for  1905. 

We  find  no  reversible  error  herein.  The  judgment  is 
therefore  affirmed. 


Cincinnati,   Lawrenceburg   and   Aurora 
Electric  Street  Railroad  Company 

V.  Cook. 

[No.  6,G95.  Filed  April  21,  11)09.  Rehearing  denied  October  5,  1909.] 
1.  Pleading. — Complaint, — Intcrurban  Railroadx. — ColUttion  with 
Vehicle. — A  complaint  alleging  that  tlie  inotorman  of  defendant 
interurban  railway  company's  car  ran  the  same  at  a  dangerous 
rate  of  speed  upon  a  public  highway,  that  such  motorman,  de- 
fendant's servant,  negligently  made  a  loud  noise  with  his  gong, 
thereby  frightening  the  plaintlfTs  horses,  that  such  motorman 
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saw  the  horses  were  frightened,  that  he  negligently  failed  to  stop, 
thereby  striking  such  wagon  and  injuring  the  plaintiff,  sufficiently 
shows  that  such  motorman  was  in  defendant's  service  and  was 
acting  within  the  scope  of  his  duties,  and  states  a  cause  of 
action,    p.  306. 

2.  Evidence. — Conclusion  as  to  Cause  of  Accident — Interurhan 
Railroads, — Witnesses. — Sonexpert, — ^A  nonexpert  witness's  con- 
clusion, from  the  curve  of  an  interurhan  railroad  track,  as  to  the 
cause  of  an  accident,  is  not  admissible,  the  facts  only  being 
admissible,  p.  807. 

3.  Triai.. —  Instructions. —  Interurhan  Railroads. —  Collision  icith 
Vehicle. — Contributory  Negligence  of  Chiest. — An  instruction  that 
if  a  passive  guest  of  a  driver  of  a  vehicle  has  no  authority  to  di- 
rect or  control  the  driver,  and  has  no  reason  to  suspect  the 
driver's  lack  of  prudence  or  skill,  and  has  no  reason  to  think  that 
the  horses  are  wild,  vicious,  or  unmanageable,  the  negligence 
of  the  driver  cannot  be  imputed  to  such  guest,  Is  correct,    p.  307. 

4.  Tmal. — Instructions. — Interurhan  Railroads. — Uae  of  Highway, 
— Instructions,  that  a  franchise  granting  to  an  interurhan  rail- 
road company  the  right  to  place  its  track  In  a  public  highway 
and  to  operate  its  cars  thereon,  does  not  prevent  the  ordinary  use 
of  such  way  by  the  public  for  purposes  of  travel,  but  that  such 
company  must  use  ordinary  care  to  prevent  injuries,  are  not 
harmful,  though  no  controversy  over  the  law  therein  existed. 
p.  308. 

5.  Appeal. — Weighing  Evidence. — Excessive  Damages, — ^I'he  Appel- 
late Court  will  not  weigh  conflicting  evidence  as  to  damages. 
p.  309. 

Prom  Dearborn  Circuit  Court ;  George  E.  Downey,  Judge. 

Action  by  Margaret  E.  Cook  against  the  Cincinnati,  Law- 
renceburg  and  Aurora  Electric  Street  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendant  appeals.  (For 
opinion  on  motion  to  dismiss,  see  41  Ind.  App.  227.)  Af- 
firmed. 

Stanley  Shaffer,  Frank  B.  Shutts  and  Martin  J.  Oivan, 
for  appellant. 

Wymond  J.  Beckett  and  Thomas  S.  Cravens,  for  appellee. 

CoMSTOCK,  P.  J. — Appellee  recovered  judgment  against 
appellant  for  $4,500,  damages  for  personal  injuries  sustained 
by  her  by  reason  of  a  collision  of  a  wagon  with  a  ear  run- 
ning on  appellant's  street  railroad  track. 

The  errors  assigned  and  discussed  question  the  action 
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of  the  court  in  overruling  the  demurrer  of  appellant 
for  want  of  facts  to  the  complaint,  and  its  motion  for  a 
new  trial.  The  complaint  substantially  alleges  that  on  or 
about  July  16,  1906,  plaintiff  was  riding  in  a  two-horse 
wagon  on  the  public  highway  leading  from  Aurora  to  Law- 
renceburg,  Dearborn  county,  Indiana,  where  defendant 
maintained  its  electric  street  railway  tracks;  that  the 
horses  attached  to  said  wagon  became  frightened  at  one 
of  defendant's  cars  approaching  upon  defendant's  railway 
at  a  very  high  and  dangerous  rate  of  speed,  to  wit,  thirty 
miles  an  hour;  that  the  motorman,  defendant's  servant,  was 
negligently  making  a  loud  noise  with  the  gong,  attached  to 
said  car,  thereby  negligently  frightening  said  horses;  that 
defendant's  servant  in  charge  of  said  car  could  have  seen 
the  frightened  and  unmanageable  condition  of  said  team, 
which  was  very  close  to  said  track,  in  ample  time  to  check 
the  speed  of  said  ear,  and  to  stop  the  same  before  striking 
said  horses  and  wagon  an(P  injuring  plaintiff ;  that  said 
horses  and  wagon  were  so  close  to  said  track  that  the  de- 
fendant's motorman  could  have  seen  and  known  that  he 
could  not  pass  said  team  and  wagon  without  striking  the 
same  with  his  car;  that  he  knew  that  if  he  did  not  check 
the  speed  of  said  car,  and  stop  the  same,  he  would  run  into 
said  wagon  and  team  and  injure  said  plaintiff ;  that  wholly 
disregarding  his  said  duty  to  this  plaintiff,  he  negligently 
approached  said  wagon  and  team  with  defendant's  car, 
while  said  horses  and  wagon  were  close  to  and  upon  said 
track,  as  aforesaid,  at  a  high  and  dangerous  rate  of  speed, 
and  negligently  ran  into  and  against  said  wagon  and  team, 
thereby  breaking  said  wagon,  and  throwing  this  plaintiff 
against  hard  objects  in  said  wagon,  greatly  injuring  this 
plaintiff,  without  her  fault;  that  at  no  time  was  she  driv- 
ing said  horses  or  either  of  them,  or  in  any  way  controlling 
or  directing  the  driver  of  said  horses  how  he  should  drive, 
or  where  he  should  drive,  or  in  what  manner  he  should  drive 
Vol.  44r-20 
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and  guide  said  team ;  that  she  was  the  passive  guest  of  her 
son,  who  was  at  that  time  driving  and  managing  said 
team  and  wagon.  Here  follows  a  description  of  her  injuries, 
with  prayer  for  relief,  etc. 

The  objections  made  to  the  complaint  are,  that  it  does  not 
appear  that  ** defendant's  motorman'*  or  '* defendant's  serv- 
ant" in  charge  of  said  car  was,  at  the  time  of  the 
1.  doing  of  the  negligent  act,  acting  for  the  defendant, 
nor  is  it  charged  that  the  defendant  did  the  negligent 
act  in  question,  nor  *'that  the  defendant  by  its  servant  or 
its  motorman  did  said  negligent  act."  A  reading  of  the 
complamt  shows  that  it  alleges  that  the  motorman,  defend- 
ant's servant,  was  negligently  making  a  loud  noise  with  the 
gong,  attached  to  the  car,  and  thereby  negligently  fright- 
ened said  horses ;  that  the  horses  became  frightened  and  be- 
gan to  plunge,  and  ran  upon  the  track  of  defendant;  that 
when  said  horses  became  frightened  and  unmanageable  they 
were  in  plain  view  of  defendriftt's  motorman  in  charge  of 
said  car;  that  said  servant  in  charge  of  said  car  could  see 
the  frightened  and  unmanageable  condition  of  said  horses, 
and  could  in  time,  by  the  exercise  of  ordinary  care,  have 
checked  the  speed  of  said  car  and  stopped  the  same  before 
striking  said  horses  and  wagon ;  that  said  horses  and  wagon 
were  so  close  to  said  track  that  defendant's  motorman  in 
charge  of  said  car  could  have  seen  and  known  that  he  could 
not  pass  said  team  and  wagon  without  striking  the  same 
with  his  car,  if  he  proceeded  with  said  car,  and  could  have 
seen  and  known  that,  after  said  team  ran  upon  said  track 
of  said  defendant,  if  he  did  not  check  the  speed  of  said  car 
he  would  run  into  said  wagon,  and  injure  said  plaintiff; 
that  while  said  horses  and  wagon  were  upon  said  track,  and 
in  said  unmana.u'oable  condition  as  aforesaid,  defendant's 
motorman  (iould,  in  the  exercise  of  ordinary  care,  have 
stopped  said  car  l)ofore  running  against  said  wagon  and 
horses,  but  defendant's  said  servant  negligently  approached 
said  wagon  and  team  with  said  car  at  a  high  and  dangerous 
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rate  of  speed,  and  negligently  ran  into  and  against  said 
wagon  and  team.  In  conclusion  the  complaint  connects  with 
the  preceding  allegations  of  negligence  the  following:  **  And 
plaintiff  says  that  by  reason  of  all  the  defendant's  negli- 
gence as  herein  alleged  she  was  greatly  hurt,"  etc.  Appel- 
lant bases  its  contention  on  the  case  of  Wabash,  etc,  R.  Co. 
V.  Booker  (1883),  90  Ind.  581,  and  the  cases  in  this  court 
following  it.  These  cases  seem  to  throw  some  doubt  on  the 
sufficiency  of  the  complaint.  And  with  the  legal  proposi- 
tions stated  on  behalf  of  appellant  we  find  no  fault,  but 
under  the  more  recent  cases  of  Indianapolis  Union  R,  Co, 
V.  Waddington  (1907),  169  Ind.  448,  and  SoutJiern  R,  Co, 
V.  Elliott  (1908),  170  Ind.  273,  the  complaint,  we  think, 
must  be  held  sufficient. 

Frederick  C.  Rahe,  a  nonexpert  witness  who  testified  on 

behalf  of  appellant,  was  asked,  upon  direct  examination, 

the  following  question:     **Now  from  the  way  the 

2.  curve  was  there,  Mr.  Rahe,  you  may  state  what  that 
indicated  to  you  as  to  how  the  accident  happened." 

The  court  sustained  an  objection  to  this  question.  As  to 
the  curve  made  by  the  wagon  in  coming  upon  the  track  of 
appellant's  road,  he  testified  that  he  could  not  state  what 
kind  of  a  curve  it  was.  The  question  called  for  a  conclusion 
of  the  witness.  The  facts,  which  alone  were  admissible,  were 
testified  to  by  other  witnesses,  giving  measurements  and 
directions. 

Objection  is  made  to  instructions  thirteen  and  fourteen, 

given.     It  is  admitted  that  they  correctly  state  the  law 

in  the  abstract,  but  it  is  contended  that  upon  the 

3.  question  of  imputed  negligence  of  the  driver,  they 
are  not  applicable  to  the  facts  of  this  case.    They  are 

as  follows:  "(13)  Where  one  is  riding  in  a  carriage,  the 
passive  guest  of  the  driver,  and  without  any  authority  to 
direct  or  control  the  conduct  or  movements  of  the  driver,  or 
without  any  reason  to  suspect  his  prudence  or  competency  to 
drive  in  a  careful  and  skilful  manner,  or  without  knowl- 
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edge  that  the  horse  is  wild,  vicious  and  unmanageable,  and 
likely  tft  run  away,  or  do  some  other  acts  that  would  en- 
danger or  bring  injury  upon  the  person  so  riding  as  a  guest 
under  such  circumstances,  the  negligence  of  the  driver  should 
not  be  imputed  to  the  guest.  (14)  No  negligence  of  the  son 
in  driving  and  managing  said  horses  can  be  imputed  to  this 
plaintiff,  if  you  shall  find  that  she  herself  was  free  from  any 
fault  or  negligence,  and  was  merely  the  passive  guest  of  the 
son,  without  any  authority  to  direct  or  control  the  conduct 
or  movements  of  her  said  son  in  the  driving  and  management 
of  her  said  horses." 

Apart  from  the  fact  ihat  plaintiff  was  riding  with  her 
son,  William  Cook,  we  are  referred  to  no  part  of  the  rec- 
ord indicating  that  the  charges  were  inapplicable,  nor  are 
we  referred  to  any  evidence  tending  to  show  negligence 
upon  the  part  of  appellee  or  of  her  son.  He  was  past 
twenty  years  of  age,  strong,  athletic  and  able  to  manage 
horses  under  any  ordinary  circumstances,  and  when  they 
were  frightened  did  what  he  could  to  avert  the  accident 

Instructions  ten  and  eleven  are  also  objected  to  as  not  ap- 
plicable to  any  evidence  adduced  at  the  trial.  Said 
instructions  told  the  jury  that  the  permissive  grant, 

4.  by  proper  authority,  to  an  electric  railroad  com- 
pany to  lay  its  tracks  upon  the  public  highway 
and  operate  its  said  electric  street-cars  upon  the  same, 
was  not  an  abandonment  in  favor  of  the  space  occu- 
pied by  its  tracks,  neither  did  the  public  yield  its  right 
to  the  ordinary  use  of  the  highway,  nor  did  the  ap- 
pellant have  an  exclusive  right  to  that  portion  of  the 
highway  upon  which  its  tracks  were  laid.  It  is  a  vehicle 
of  the  highway,  and  has  the  right  of  way,  but  not  the  ex- 
clusive right  of  way  of  that  portion  of  the  highway  upon 
which  alone  it  can  travel,  but  this  right  does  not  prevent 
others  from  driving  across  or  along  its  tracks  *at  any  place 
or  at  any  time,  when  by  so  doing  they  will  not  interfere 
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with  the  progress  of  the  cars.  The  company  accepts  its 
grant  with  the  implied  condition  that  this  right  of  the  public 
cannot  be  unnecessarily  impaired.  The  fact  that  travelers 
should  give  the  right  of  way  to  the  street-car  does  not  re- 
lieve the  company  from  exercising  due  care  to  prevent  a 
collision,  and  the  company,  in  the  exercise  of  its  franchise, 
is  bound  to  recognize  the  rights  and  necessities  of  public 
travel. 

As  there  was  no  controversy  over  the  proposition  of  law 
therein  announced,  it  may  be  conceded  that  it  was  not  neces- 
sary to  give  these  instructions ;  but,  inasmuch  as  they  prop- 
erly stated  the  law,  we  will  not  presume  that  they  were 
harmfuL 

Finally,  it  is  contended  that  the  damages  are  excessive. 
We  have  carefully  read  the  expert  testimony  with  refer- 
ence to  the  physical  condition  of  appellee.     It  pre- 

5.  sents  the  proverbial  case  of  doctors'  disagreeing.  The 
extent  and  character  of  her  injuries,  and  whether  they 
will  be  permanent,  are  largely  problematical.  Were  we  per- 
mitted to  weigh  the  evidence,  and  give  credit  to  such  expert 
testimony  as  seems  to  be  most  unbiased  and  supported  by 
better  reason,  we  would  conclude  that  appellee's  injuries 
were  not  so  severe  as  claimed.  This  we  cannot  do.  Nor 
can  we  say  that,  under  the  evidence  introduced  at  the  trial, 
the  jury  acted  from  prejudice,  partiality  or  corruption. 

Judgment  affirmed. 
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Columbia  Creosoting  Company  et  al.  v.  Beard, 

Administrator. 

[No.  6,682.    Filed  October  6,  1909.] 

1.  Master  and  Servant. — Assumption  of  Risk. — Negligence  of  Fel- 
low Servants. — Except  where  changed  by  statute,  a  servant  as- 
sumes all  of  the  ordinary  risks  of  the  service  of  which  be  has 
actual  or  constructive  notice,  and  this  includes  the  negligence  of 
fellow  servants,    p.  313. 

2.  Master  and  Servant. — Selection  of  Incompetent  Servants, — Neg- 
Hgence. — Intoxication. — It  is  the  master's  duty  to  exercise  ordi- 
nary care  to  employ  servants  who  are  capable,  careful,  and  sober, 
p.  314. 

3.  Pleading. —  Complaint, —  Negativing  Assumption  of  Risk. —  A 
complaint  by  a  servant  against  his  master  must  allege  that  the 
master  was  negligent,  and  that  such  servant  was  ignorant  of  the 
danger  which  caused  his  injury,    p.  314. 

4.  Pleading. —  Complaint. —  Master  and  Servant. —  Intoxication.-^ 
Negativing  Notice  of. — A  complaint  by.  an  administrator  alleging 
that  the  defendant  company's  superintendent  furnished  to  such 
company's  employes  Intoxicating  liquors,  that  the  servant  In 
charge  of  the  motor-car  became  intoxicated  and  that  by  reason 
thereof  he  ran  such  car  against  the  decedent  and  killed  him,  that 
the  plaintiff  was  Ignorant  of  such  intoxication,  and  that  decedent 
was  without  fault,  does  not  state  a  cause  of  action,  decedent's 
want  of  knowledge  of  such  intoxication  not  being  alleged.  Roby, 
J.,  concurring  quallfiedly.    p.  314. 

5.  Negligence. — Contributory. — Assumption  of  Risk. — Assumption 
of  risk  depends  upon  contract,  express  or  implied,  while  con- 
tributory negligence  consists  in  conduct  apart  from  contract 
p.  316. 

6.  Pleading. — Complaint, — Negativing  Contributory  Negligence, — 
Notice  of  Defects. — An  allegation  that  the  act  causing  decedent's 
death  happened  without  any  fault  or  negligence  on  his  part,  is 
not  sufficient  to  show  that  he  had  no  notice  of  the  danger,    p.  316. 

7.  Trial. — Burden  of  Proof, — Contributory  Negligence. — Assump- 
tion of  Risk. — ^The  burden  is  upon  the  defendant  to  prove  con- 
t  -^butory  negligence,  and  upon  the  plaintiff  to  prove  nonassump- 
tion  of  risk.    p.  316. 

From  Hancock  Circuit  Court ;  Robert  L.  Mason,  Judge. 

Action  by  Clarence  M.  Beard,  as  administrator  of  the 
estate  of  John  B.  Gordon,  deceased,  against  the  Columbia 


MAY  TERM,  1909.  311 

Columbia  Oeosoting  Go.  v.  Beard — 44  Ind.  App.  310. 

CreoBoting  Company  and  another.  From  a  judgment  on  a 
verdict  for  plaintiff  for  $5,000,  defendants  appeal.  Re- 
versed, 

John  B.  Elaniy  James  W.  Fesler,  Harvey  J.  Elam  and 
William  W,  Cooky  for  appellants. 
Eli  F.  Bitter,  for  appellee. 

Rabb,  J. — Appellant  Columbia  Creosoting  Company  is  a 
corporation  engaged  in  the  business  of  treating  railroad  ties 
with  creosote.  Appellant  Cravens  was  the  superintendent, 
having  in  charge  the  directing  of  the  work  and  workmen. 
The  company  had  an  extensive  plant,  which  consisted  of  a 
yard,  containing  several  acres  of  ground,  traversed  by  nu- 
merous metal  tracks,  designed  for  trucks  to  run  upon.  In 
the  yard  there  were  also  two  large,  steel  structures  in  the 
form  of  tanks.  These  structures  were  provided  with  heavy 
iron  doors,  and  were  traversed  by  a  track  for  the  trucks  to 
run  in  upon.  The  company  also  used  a  large  number  of 
trucks  to  carry  the  ties  on,  and  each  of  the  steel  structures 
was  large  enough  to  hold  fifteen  of  these  trucks  loaded  witli 
ties.  For  the  purpose  of  propelling  these  trucks  over  the 
tracks,  an  electric  motor,  attached  to  a  dummy-car,  was  used. 

The  method  of  proceeding  with  the  work  was  to  load  the 
trucks  with  ties  to  be  treated  with  creosote,  attach  them  in 
a  train  together,  by  means  of  a  steel  cable  passing  under- 
neath the  trucks,  the  end  of  which  terminated  in  a  hook  de- 
signed to  hook  into  an  attachment  on  the  dummy-car.  When 
a  number  of  the  trucks  were  loaded,  they  were  run  into  one 
of  the  tanks,  the  motor-car  unhooked,  a  movable  section  of 
the  track  at  the  entrance  to  the  tank  removed,  the  doors 
tightly  closed,  and  the  ties  subjected  to  the  creosoting  treat- 
ment for  several  hours.  The  doors  were  then  opened,  and 
the  trucks  were  removed.  The  motor-car  was  also  furnished 
with  a  windlass,  to  which  was  attached  a  steel  rope  with  a 
loop  in  the  end,  and  when  the  cable  that  attached  the  trucks 
together  was  not  long  enough  to  reach  the  motor-car  the 
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hook  on  the  cable  was  hooked  into  this  loop,  and  thus  at- 
tached to  the  motor-car. 

The  company  employed  a  large  number  of  men  in  carry- 
ing on  its  work,  some  to  handle  the  ties,  two  to  operate  the 
motor-car  and  trucks — the  motor-car  being  supplied  with  ap- 
pliances by  which  its  speed  and  direction  could  be  controlled 
— and  one  employe  was  known  as  the  motorman,  whose 
place  of  work  was  on  the  motor-ear,  and  whose  duty  it  was 
to  control  its  movements ;  another  was  known  as  the  switch- 
man, and  he  attended  to  switching  the  motor-car  and  trucks, 
attaching  the  same  to  and  detaching  it  from,  the  train ;  two 
were  known  as  door-men,  and  their  duties  required  them  to 
attend  to  the  doors  in  the  retorts,  and  to  see  that  the  trucks 
were  properly  placed  in  the  retorts,  and  that  the  doors  were 
properly  closed  and  fastened. 

The  appellee's  decedent  was  in  the  company's  service  in 
the  capacity  of  door-man,  and  was  killed  while  in  the  act 
of  detaching  a  number  of  loaded  trucks  that  had  been  pushed 
into  the  tank,  by  having  his  head  caught  between  the  dummy- 
car  and  the  ties  on  the  truck  next  to  it. 

This  action  is  brought  to  recover  damages  for  the  dece- 
dent's death,  claimed  to  have  been  caused  by  the  negligence 
of  defendants.  The  complaint  is  in  one  paragraph.  The 
separate  demurrer  of  each  of  the  defendants  to  the  same 
was  overruled,  and  an  answer  filed  by  each  defendant,  a  jury 
trial  had,  resulting  in  a  verdict  against  both  defendants. 
With  the  verdict,  the  jury  returned  answers  to  interroga- 
tories addressed  to  them  by  the  court.  Each  defendant 
moved  for  judgment  on  the  answers  to  interrogatories,  which 
motion  was  by  the  court  overruled,  and  judgment  in  favor 
of  appellee  was  rendered  on  the  verdict. 

Each  appellant  separately  assigns  as  error,  among  other 
thinprs,  the  action  of  the  court  below  in  overruling  such  ap- 
pellant's demurrer  to  the  complaint.  The  complaint,  after 
stating  the  natun^  of  the  business  in  which  appellant  com- 
pany was  engaged,  and  the  method  and  means  employed  in 
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the  conduct  of  the  business,  and  the  fact  that  appellant 
Cravens  was  superintendent,  having  charge  and  direction  of 
the  work  and  the  employes,  and  that  appellee's  decedent  was 
engaged  in  appellant  company's  service,  avers  that  it  was 
the  duty  of  said  decedent  to  unhook  the  cable  connecting  the 
motor-car  to  the  trucks  loaded  with  ties,  after  the  same  had 
been  propelled  by  the  motor-car  into  the  tank ;  that  on  the 
occasion  in  question,  after  the  trucks  loaded  with  ties  had 
been  pushed  into  the  tank,  decedent  stepped  in  between  the 
engine  and  cars,  ''in  the  usual,  safe  and  necessary  manner, 
to  perform  his  duty  of  unhooking  the  cable,  and  after  he 
had  done  so  he  signalled  said  motorman  to  back  said  engine 
away;  •  •  •  that  said  motorman,  being  inexperienced, 
incompetent  and  intoxicated,  was  careless  and  negligent,  all 
of  which  said  defendants  knew,  but  none  of  which  said  plain- 
tiff herein  knew;  that  said  motorman  suddenly,  carelessly 
and  negligently  pulled  the  device  which  ran  the  motor,  caus- 
ing the  car  to  start  and  run  suddenly  against  said  decedent, 
crushing  him  between  the  motor-car  and  the  trucks,  all  of 
which  occurred  without  any  negligence  on  the  part  of  dece- 
dent." 

It  IS  also  averred  in  the  complaint  that  the  regular  motor- 
man  had  been,  by  the  defendant  company's  orders,  replaced 
by  one  who  was  inexperienced  and  incompetent ;  that,  prior 
to  the  accident,  appellant  Cravens,  in  his  capacity  of  super- 
intendent, had  caused  a  sixteen-gallon  keg  of  beer  to  be 
brought  on  the  factory  grounds,  as  a  treat  for  the  appellant 
company's  employes;  that  said  employes  drank  the  beer  and 
became  intoxicated,  and  at  the  time  the  accident  happened 
the  motorman  was  intoxicated,  all  of  which  was  caused  by 
the  negligence  of  the  defendant  in  permitting  the  beer  to 
be  brought  on  the  factory  grounds  and  drank. 

The  point  is  made  against  the  sufficiency  of  the  complaint, 
that  it  fails  to  show  that  the  decedent  was  not  at  the 

1.  time  of  the  accident  fully  cognizant  of  all  the  facts 
upon  which  the  charge  of  negligence  is  predicated. 
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and  that  the  risks  arising  therefrom  were  not  therefore  as- 
sumed by  him.  It  is  a  well-settled  rule  of  law,  p:<)veming 
the  relations  of  employer  and  employe,  that  the  employe 
assumes  all  risks  incident  to  the  service  in  which  he  is  en- 
gaged, which  includes  risk  of  injury  arising  from  the  negli- 
gence of  fellow  servants — save  where  the  rule  has  been  modi- 
fied by  a  statutory  enactment — and  all  dangers  of  which 
the  employe  has  actual  or  constructive  knowledge.  It  is  the 
master's  duty  to  exercise  ordinary  care  to  employ 

2.  competent  servants,  competency  in  this  case  meaning 
both  capable  and  reasonably  careful  servants,   and 

when  the  nature  of  the  work  is  such  that  an  intoxicated  per- 
son could  not  perform  it,  without  danger  to  himself  and  other 
employes  engaged  with  him,  it  includes  sober  persons.     It  is 
also  a  well-settled  rule  of  pleading  that  in  an  action 

3.  by  an  employe  against  an  employer,  to  recover  dam- 
ages for  an  injury  sustained  by  the  employe  while 

engaged  in  the  master's  service,  the  complaint  must  affirma- 
tively show  the  negligence  of  the  master,  and  that  the  risk 
of  the  injury  suflEered  was  not  assumed  by  the  employe,  and 
successfully  to  do  this,  it  must  appear  by  direct  averment 
that  the  injured  servant  was  ignorant  of  the  danger.  In- 
diana,  etc,  R,  Co.  v.  Bailey  (1887),  110  Ind.  75;  Peerless 
Stone  Co,  v.  Wray  (1896),  143  Ind.  574;  Louisville,  etc.,  R. 
Co.  V.  Sandford  (1889),  117  Ind.  265;  Louisville,  etc.,  R.  Co. 
V.  Corps  (1890),  124  Ind.  427,  8  L.  R.  A.  636;  Chicago,  etc., 
R.  Co.  V.  Barnes  (1905),  164  Ind.  143;  Indianapolis,  etc.. 
Transit  Co.  v.  Foreman  (1904),  162  Ind.  85,  102  Am.  St. 
185;  Boivles  v.  Indiana  R.  Co.  (1901),  27  Ind.  App.  672; 
Chicago,  etc.,  R.  Co.  v.  Richards  (1901),  28  Ind.  App.  46; 
Chicago,  etc.,  Stone  Co.  v.  Nelson  (1904),  32  Ind.  App.  355. 
Here  the  negligence  charged  against  the  appellants  is  that 
they  placed  the  motor-car  in  charge  of  an  inexperienced,  in- 
competent and  intoxicated  man,  and  that  this  act  of 

4.  negligence  resulted  in  the  injury  complained  of.    It 
is  averred  that  this  was  done  without  the  knowledge 
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of  the  plaintiff,  and  that  the  decedent  was  without  fault  or 
negligence  contributing  to  his  injury. 

In  the  case  of  Indianapolis,  etc.,  Transit  Co,  v.  Foreman, 
supra,  it  is  said,  **It  has  been  uniformly  held,  therefore,  that 
in  an  action  by  an  employe  against  his  employer  for  injuries 
received  while  in  his  employment,  a  complaint,  to  be  suffi- 
cient, must  allege  that  he  had  no  knowledge  of  such  defects 
or  imperfections,  or  the  fellow  servant's  want  of  capacity  or 
negligent  habits. ' ' 

In  the  case  of  Indiana,  etc.,  B,  Co.  v.  Dailey,  supra,  the 
complaint  was  by  a  brakeman  for  injuries  received,  while  in 
the  line  of  his  duty,  through  the  alleged  negligent  act  of  an 
engineer  in  charge  of  the  locomotive  drawing  the  train  on 
which  plaintiff  served  as  a  brakeman,  and  the  negligence 
charged  against  the  defendant  was  in  putting  said  engineer 
in  charge  of  the  locomotive,  knowing  him  to  be  wholly  in- 
competent and  reckless.  In  passing  upon  the  sufficiency  of 
the  fourth  and  fifth  paragraphs  of  the  complaint  to  with- 
stand demurrer,  the  court  said:  '*In  another  point  of  view 
and  for  another  reason,  it  must  be  held  •  •  •  that  the 
court  below  erred  in  overruling  appellant's  demurrer  to  each 
of  the  fourth  and  fifth  paragraphs  of  appellee's  complaint. 
It  was  nowhere  averred  in  either  of  such  paragraphs,  that 
appellee  did  not  know,  nor  have  the  same  means  of  knowing, 
of  the  alleged  negligence  or  unskilfulness  of  the  engineer 
mentioned  in  such  paragi-aphs,  as  the  appellant  had."  In 
this  complaint  there  is  no  attempt  to  aver  that  the  decedent 
did  not  have  full  knowledge  of  the  inexperience,  incompe- 
tency and  intoxication  of  the  man  in  charge  of  the  motor  at 
the  time  the  accident  occurred.  The  averment  that  the 
plaintiff  had  no  such  knowledge  has,  in  this  case,  no  efficacy 
whatever,  the  plaintiff  not  being  the  party  injured.  The 
point  made  hy  the  appellants,  and  the  authorities  to  which 
we  have  been  referred  in  support  of  the  same,  is  met  by  the 
appellee  by  referring  us  to  the  act  of  1899  (Acts  1899,  p.  58, 
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§362  Burns  1908)  relieving  the  plaintiff,  in  actions  for  negli- 
gence, of  the  duty  of  averring  and  proving  that  he  was  not 
guilty  of  negligence  contributing  to  the  injury  complained  of. 
Contributory  negligence  and  assumption  of  risk  are  en- 
tirely distinct.  Contributory  negligence  involves  the  doing, 
by  the  injured  party,  of  some  act,  or  an  omission  to 

5.  do  some  act,  which  a  reasonably  prudent  person  would 
have  done  or  omitted  to  do,  the  doing  or  omitting  to 

do  which  proximately  contributed  to  the  injury  complained 
of;  while  assumption  of  risk  involves  no  act  of  negligence 
whatever  on  the  part  of  the  injured  party,  but  arises  out  of 
the  contractual  relations  of  the  parties,  and  involves  an  in- 
jury arising  from  some  danger  incident  to  his  employment, 
or  of  which  he  had  knowledge,  actual  or  constructive,  when 
he  entered  upon  the  performance  of  the  things  he  was  doing, 
when  the  injury  occurred,  the  risk  of  which  the  injured 
party  is  presumed  to  have  agreed  to  assume. 

The  complaint  here  assailed  contains  the  allegation  that 

the  accident  happened  without  any  fault  or  negligence  on 

decedent's  part,  but  it  has  been  expressly  held  that 

6.  these  averments  are  not  sufficient  to  show  that  the 
danger  out  of  which  the  injury  arose  was  not  known 

to  the  plaintiff.  Louwville,  etc,  B,  Co.  v.  Sand  ford,  supra; 
Louisville,  etc.,  R.  Co,  v.  Corps,  supra;  Indianapolis,  etc.. 
Transit  Co.  v.  Foreman,  supra. 

And  in  the  case  of  Bowles  v.  Indiana  R.  Co.,  supra,  the 

Appellate  Court  has  expressly  held  that  the  statute  which 

relieves  the  plaintiff,  in  actions  to  recover  damages 

7.  for  negligence,  from  averring  and  proving  want  of 
contributory  negligence,  does  not  in  any  case  relieve 

the  plaintiff  of  the  burden  of  showing  by  proper  averment 
and  proof  that  the  risk  was  not  assumed.  This  ease  has  been 
followed  by  this  court  in  the  case  of  Cleveland,  etc.,  R.  Co.  v. 
Scott  (1902),  29  Ind.  App.  519. 

The  demurrer  of  each  appellant  to  the  complaint  should 
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have  been  sustained.  Judgment  of  the  court  below  reversed, 
and  instructions  to  the  court  to  sustain  the  demurrer  to  each 
paragraph  of  the  complaint. 

Concurring  Opinion. 

Rosy,  P.  J. — The  law  requiring  the  plaintiff  to  aver  his 
want  of  knowledge  of  the  incompetency  of  the  servant,  be- 
cause of  which  he  was  injured,  is  well  settled.  The  aver- 
ment that  the  plaintiff  administrator  did  not  have  such 
knowledge  is  not  equivalent  to  an  averment  that  the  dece- 
dent did  not  have  it.  The  substitution  of  the  word  "dece- 
dent" for  ** plaintiff"  would  have  cured  the  defect.  It  fol- 
lows that  the  ruling  on  the  demurrer  does  not  constitute  a 
reversible  error,  if  it  otherwise  appears  that  the  defect  was 
not  prejudicial. 

Section  350  Burns  1908,  §345  R.  S.  1881,  is  as  follows: 
**The  judgment  upon  overruling  a  demurrer  shall  be  that 
the  party  shall  plead  over;  and  the  answer  or  reply  shall 
not  be  deemed  to  overrule  the  objection  taken  by  demurrer. 
But  no  objection  taken  by  demurrer,  and  overruled,  shall 
be  sufficient  to  reverse  the  judgment,  if  it  appear  from  the 
whole  record  that  the  merits  of  the  cause  have  been  fairly 
determined.  If  a  party  fail  to  plead  after  the  demurrer  is 
overruled,  judgment  shall  be  rendered  against  him  as  upon 
a  default." 

If  the  question  of  decedent's  knowledge  had  been  sub- 
mitted to  the  jury  by  instruction,  or  if  interrogatories  were 
answered  covering  the  fact,  or  if  the  evidence  showed  that 
the  point  was  in  fact  litigated,  there  could  be  no  reversal  on 
this  ground,  but  the  fact  seems  to  have  received  no  attention 
at  any  stage  of  the  case.    I  therefore  concur  in  reversaL 
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Terre  Haute  Water- Works  Company  v. 

HiGHSMITH. 

[No.  0,840.    Filed  October  6,  1909.] 

1.  Master  and  Skrvant. — As'umipiion  of  Risk. — Safe  Place,— Ob- 
vious Danijers. — Quvstions  for  Jury. — ^The  questions  of  assumption 
of  risk,  safe  place,  obviousness  of  risk,  ordinary  care,  and  negli- 
jjonce,  are  ordinarily  for  the  jury.    p.  .320. 

2.  Master  and  Servant. — Hufc  Place. — Creation  of. — Assumptimi 
of  Risk. — A  servant  in  assisting  to  arrange  a  place  in  wiiich  to 
work  ordinarily  assumes  the  risk  of  defects  therein,  but  a  servant 
who  assists  in  arranging  a  place  in  which  other  servants  stiall 
work  perforniH  a  duty  of  the  master,    p.  320. 

From  Vigo  Circuit  Court ;  James  E.  Piety,  Judge, 

Action  by  Napoleon  B.  Highsmith  against  the  Terre  Haute 
Water-Works  Company.  Prom  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Lamb,  Beasley  &  Sawyer,  for  appellant. 
L.  D.  Leveque,  J,  P,  Stunkard  and  A.  J.  Kelley,  for  ap- 
pellee. 

CoMSTOCK,  J. — Appellee  recovered  judgment  against  the 
appellant  for  $200  damages  for  injuries  received  while  in 
the  employ  of  the  appellant  through  the  alleged  negligence 
of  appellant  in  digging  a  certain  trench  and  throwing  the 
dirt  near  the  bank  of  the  same,  and  in  negligently  failing  to 
brace  the  sides  of  said  trench  wherein  appellee  was  required 
to  work,  whereby  the  earth  caved  in  upon  appellee,  to  his 
damage. 

The  overniling  of  appellant's  motion  for  a  new  trial  is 
the  only  error  assigned,  and  of  the  grounds  therefor  only 
two  are  discussed:  (1)  That  the  verdict  is  not  sustained 
by  sufficient  evidence;  (2)  that  the  verdict  is  contrary  to 
law. 

It  is  argued  in  behalf  of  appellant  that  ** plaintiff's  com- 
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plaint  is  based  upon  the  common-law  right  of  the  servant 
to  recover  against  the  master  because  of  the  failure  of  the 
master  to  furnish  him  with  a  safe  working  phico,  resulting 
in  injury  to  the  servant ;  that,  to  support  the  allegations  of 
the  complaint,  the  evidence  must  establish:  (a)  That  the 
working  place  was  one  that  it  was  the  master's  duty  to  pro- 
vide; (b)  that  it  was  unsafe,  of  which  fact  the  master  had 
knowledge,  or  could  have  had  knowledge  by  the  exercise  of 
ordinary  and  reasonable  care  upon  its  part  for  the  protec- 
tion of  the  servant;  that  the  unsafe  place  caused  plaintiff's 
injury,  •••(c)  That  his  injuries  were  not  the  result 
of  any  dangers  that  were  open  and  obvious,  or  dangers  of 
which  he  had  knowledge  or  might  have  had  knowledge  by 
the  exercise  of  ordinary  care  upon  his  part,  nor  the  result 
of  any  danger  of  which  he  had  a  like  opportunity  with  the 
master  to  see  and  observe.'* 

Appellee  received  his  injuries  on  June  11,  1906,  while  in 
the  employ  of  appellant.  While  in  such  employ  he  did 
''whatever  came  up  to  be  done,  generally,  in  the  way  of  gen- 
eral work  of  repairing  meters,  turning  on  and  off  water,  re- 
pairing broken  mains,  laying  mains — anything  that  came  up 
in  the  way  of  common  labor."  lie  had  been  in  the  employ 
of  appellant  for  several  years  prior  to  the  accident.  Imme- 
diately previous  to  the  accident  he  was  working  at  Four- 
teenth and  Buckeye  streets  in  Terre  Haute,  putting  in  con- 
nection with  new  water  main.  He  was  taken  from  his  work 
at  that  point,  and,  with  others  likewise  employed,  was  put 
to  work  at  Fourteenth  street  and  Fifth  avenue  in  said  city, 
the  place  where  he  received  his  injuries,  to  repair  a  broken 
main.  Three  other  employes  were  working  with  appel- 
lee. Appellee's  father  was  the  foreman  in  charge  of 
these  men,  and  they  were  under  his  directions.  When 
appellee  arrived  at  said  Fourteenth  street  and  Fifth  ave- 
nue the  ditch  was  near  completion,  and  the  water  was 
running  into  it,  so  that  the  workmen   could  not  dig  out 
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the  rest  of  the  dirt  until  the  water  was  pumped  out. 
Appellee  procured  a  pump,  and  assisted  in  pumping  out 
the  water.  The  digging  of  the  ditch  was  then  finished. 
Appellee  did  not  take  part  in  the  digging.  Afterwards  the 
appellee,  with  the  assistance  of  another  employe,  and  under 
the  direction  of  appellant's  foreman,  got  into  the  ditch  to 
repair  the  broken  main,  and  while  they  were  putting  in  a 
new  piece  the  ditch  caved  in  and  threw  the  dirt  against  ap- 
pellee's leg,  causing  the  injuries  for  which  he  sues.  The 
dirt  that  had  been  thrown  out  was  soft.  It  had  been  thrown 
a  part  of  the  way  around  the  hole,  and  was  piled  up  to  the 
edge  of  the  trench,  which  was  about  three  feet  wide  and  five 
feet  deep.  The  earth  thrown  out  after  appellee  was  present 
was  thrown  wherever  it  was  handiest.  The  sides  of  the 
trench  were  not  shored. 

The  judgment  must,  we  think,  be  affirmed  upon  the  au- 
thority of  City  of  FoH  Waxjne  v.  Christie  (1901),  156  Ind. 
172,  and  City  of  Columbus  v.  Allen  (1907),  40  Ind. 

1.  App.  257.     The  assumption  of  risk  by  the  employe; 
the  condition  of  the  place,  as  to  safety,  provided  by 

the  employer  for  his  servants;  the  character  of  the  risk, 
whether  visible,  palpable  or  discernible  by  the  servants  by  the 
exercise  of  ordinary  care;  whether  the  defect  was  apparent 
to  plaintiff;  whether  precaution  should  have  been  exercised 
against  the  falling  of  the  dirt — are  all  held  to  be  questions 
of  fact  for  the  jury.  A  distinction  is  made  between  cases  in 
which  the  negligence  of  the  workman  cooperates  in 

2.  making  his  working  place  dangerous  and  those  in 
which  the  place  is  made  dangerous  by  others.     See, 

also,  Bartolomeo  v.  McKnight  (1901),  178  Mass.  242,  59  N. 
E.  804;  Coan  v.  City  of  Marlborough  (1895),  164  Mass.  206, 
41  N.  E.  238;  Breen  v.  Field  (1892),  157  Mass.  277,  31  N.  E. 
1075. 

The  employes  who  opened  the  trench  were  performing  the 
master's  duty  in  preparing  a  suitable  place  and  opportunity 
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for  the  labor  of  appellee  in  performing  his  duty.     Kram  v. 
Long  Island  B.  Co.  (1890),  123  N.  T.  1,  25  N.  E.  206,  20 
Am.  St.  716,  and  eases  cited. 
Judgment  affirmed. 


Green  et  al.  v.  Felton  et  al. 

[No.  6,114.    Filed  October  0,  1909.] 

Appeal. —  Costs. —  Transcript. —  Stenofjraphers. —  Where  a  stenogra- 
pher, employed  to  make  a  transcript,  had  taxed  In  his  favor 
therefor  $176.30,  but  on  an  application  to  the  circuit  court  to  as- 
certain the  amount  due.  Judgment  was  given  for  $100,  the  Appel- 
late Court  will  order  the  clerk  to  retax  such  costs  by  substituting 
the  corrected  amount  of  $100. 

From  Rush  Circuit  Court ;  WUl  M.  Sparks,  Judge. 

Suit  by  Chester  P.  Felton  and  others  against  Thomas  M. 
Green  and  others.  From  a  decree  for  plaintiffs,  defend- 
ants appeaL  (For  decision  on  merits,  see  42  Ind.  App. 
675.)     On  motion  to  retax  costs.    Motion  sustained. 

Watson,  Titsworth  &  Oreen,  and  Smith,  Cambern  and 
Smith,  for  appellants. 

J.  D.  Megee,  J.  H.  Kiplinger  and  D,  W.  McKee,  for  ap- 
pellees. 

On  Motion  to  Retax  Costs. 

Per  Curiam. — Appellees  severally  move  that  the  court 
retax  the  sum  of  $176.30,  the  same  being  the  alleged  amount 
paid  the  official  stenographer  of  the  Rush  Circuit  Court  by 
appellants  for  the  transcript  of  the  evidence  in  said  cause. 

The  motion  is  predicated  upon  four  causes.  From  the 
fourth  it  appears  that  said  official  stenographer  had  taxed  in 
his  favor  in  the  Rush  Circuit  Court  the  sum  of  $176.30  for 
making  said  transcript.  Appellants  denied  that  that  amount 
was  due,  and  made  a  motion  to  have  said  costs  retaxed.  The 
Vol.  44—21 
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stenugrapher  was  summoned,  and  the  amount  due  to  said 
stenographer  was  submitted  to  the  Rush  Circuit  Court, 
which  rendered  judgment  that  said  stenographer  should  re- 
ceive the  sum  of  $100  for  said  transcript,  and  that  he  should 
refund  all  over  that  amount. 

The  judgment  of  the  Rush  Circuit  Court  is  binding  on  the 
parties.  The  clerk  of  this  court  is  therefore  directed  to 
modify  said  item  of  $176.30,  by  retaxing  the  same  at  $100. 
Said  motion  as  to  other  causes  is  overruled. 


City  of  Garrett  v.  Winterich. 

[No.  0,045.     Filed  February  19,  1909.     Rehearing  denied  May  14, 
1909.    Transfer  denied  October  6,  1909.] 

1.  Pleading. —  Complaint, —  Municipal  Corporations. —  Defective 
Sewers. — A  complaint  alleging  tiiat  defendant  city  so  negligently 
constructed  its  sewer  as  to  force  the  water  back  upon  plaint IflTs 
premises,  to  his  damage,  is  sufficient,    p.  324. 

2.  Negligence. —  Evidence, —  Municipal  Corporations, — InsufJUHent 
Sewers. — Evidence  showing  that  plaintifTs  premises,  whereon  he 
had  built  his  house  and  greenhouse,  were  proi)€rly  drained  by  a 
sufficient  sewer,  that  defendant  city  established  another  sewer, 
designed  to  drain  a  large  areti,  and  caused  It  to  empty  into  the 
sewer  that  drained  plaintilTs  premises,  w4th  the  knowledge  that 
said  sew^er  was  too  small  to  carry  off  the  increased  amount  of 
water,  by  reason  of  which  the  water  backed  over  plalntiff*s  prem- 
ises five  times  within  two  years,  to  his  damage,  sufficiently  estab- 
lishes the  city's  negligence,    p.  825. 

3.  Negligence. — Contributory. — Question  for  Jury, — Defeclive  Seto^ 
ers. — Whether  the  plaintiff  in  an  action  to  recover  damages 
caused  by  the  defendant  city's  negligent  construction  of  a  sewer, 
was  guilty  of  contributory  negligence  In  constructing  his  house 
and  his  greenhouse  on  his  premises,  Is  a  question  for  the  Jury, 
p.  r^26. 

4.  Evidence. — Opitiions, — Experts. — Capacity  of  Sewer. — A  city  en- 
gineer having  thirty  years*  experience,  and  who  is  familiar  with 
the  sewers  in  defon<lant  city.  Is  competent  to  testify  as  to  the 
capacity  of  the  wwer  In  question  to  carry  off  the  water  falling 
on  the  area  drainotl  thereby,    p.  320. 
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5.  Evidence. — Value  of  Flowers. — Damages, — Where  the  plaintiff 
testified  that  he  was  acquainted  with  the  value  of  fiowers  in 
Garrett,  and  that  the  depreciation  in  value  of  the  flowers  In  his 
greenhouse  l)ecau8e  of  the  flood  was  a  certain  sum,  the  objection 
being  that  this  was  an  improper  measure  of  damages,  an  objec- 
tion, on  appeal,  that  such  evidence  was  Incompetent  because  the 
interrogatories  and  answers  failed  to  fix  the  value  of  the  articles 
at  Garrett,  is  not  well  taken,    p.  327. 

6.  Evidence. —  Objections. —  Speciftcness. —  Objections  to  evidence 
must  be  specific,    p.  328. 

7.  Evidence. — Opinions, — Weather. — Records  of  Weather  Bureau. 
— Testimony  of  the  rainfall  for  a  certain  year,  by  an  official 
observer,  is  inadmissible,  where  It  is  not  shown  that  the  records 
are  lost,  or,  are  beyond  the  reach  of  the  court    pp.  328, 332. 

8.  Trial. — Instructions, — Municipal  Corporations, — Defective  Sew- 
ers,— Contributory  NeffUgence, — ^An  Instruction  that  the  plaintiff 
in  an  action  for  damages  caused  by  the  backing  of  water  from  a 
negligently  constructed  sewer  system,  must  have  used  ordinary 
care  in  arranging  his  greenhouse,  and  that  he  could  not  rely  upon 
promises  of  repair  made  by  the  city  officials,  if  such  were  made, 
and  could  not  recover  for  any  damages  occurring  by  reason  of  his 
want  of  care,  is  properly  refused,  the  element  of  knowledge  of 
the  danger  being  omitted,  and  the  performance  of  duty  by  de- 
fendant being  proi)erly  assumed  by  the  plaintiff,    p.  329. 

9.  Municipal  Cobporations. —  Defective  Sewers, —  Contributory 
yegWjenee. — Damages, — Minimizing, — The  plaintiff's  failure  to 
use  ordinary  care  to  minlmisse  the  damages  caused  by  a  defective 
sewer,  after  knowledge  of  the  wrong  causing  the  injury,  precludes 
his  recovery  for  such  damages  as  should  have  been  prevented, 
p.  331. 

10.  Appeal. —  Rehearing, —  Questions  Presentable. —  Questions  not 
raised  on  the  original  hearing  of  a  case  cannot  be  raised  on  a 
petition  for  a  rehearing,    p.  332. 

Prom  Dekalb  Circuit  Court;  Emmet  A.  Braiton,  Judge. 

Action  by  Christ  Winterich  against  the  City  of  Garrett. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed, 

Moiintz  d'  Brinkerhoff  and  Daniel  M,  Link,  for  appellant. 
W.  W,  Sharpless,  D,  D.  Moody  and  J,  E.  &  J.  H.  Rose,  for 
appellee. 

Rabb,  J. — This  action  was  brought  by  the  appellee  to  re- 
cover damages  alleged  to  have  been  sustained  by  him,  through 
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the  negligent  and  wrongful  acts  of  the  appellant,  in  so  con- 
structing the  sewers  in  said  city  as  to  cast  water  upon  the 
premises  of  the  appellee.  A  demurrer  to  the  complaint 
was  overruled,  and  an  answer  of  general  denial  was  filed. 
The  cause  was  submitted  to  a  jury  for  trial,  and  a  verdict  re- 
turned in  favor  of  appellee.  Appellant's  motion  for  a  new 
trial  was  overruled,  and  judgment  rendered  on  the  verdict. 
The  errors  assigned  and  relied  upon  for  a  reversal  are  the 
overruling  of  appellant's  demurrer  to  the  complaint,  and  its 
motion  for  a  new  trial. 

The  substantial  averments  of  the  complaint  are  that  the 
appellant  city  was  divided  into  two  parts  by  the  Baltimore 

and   Ohio   Railroad.     In    1893   the   appellant   con- 
1.    structed  a  twenty-four  inch  sewer  through  the  south 

division  of  the  city,  which  drained  that  portion  of  the 
city.  The  sewer  was  denominated  the  *  *  Main  sewer. ' '  After 
the  construction  of  the  sewer  the  appellee  purchased  the 
premises  described  in  his  complaint,  and  constructed  thereon 
a  dwelling-house,  greenhouse  and  outhouses,  all  of  which 
were  connected  with  said  sewer.  Afterwards  appellant  city 
so  negligently  devised  and  constructed  a  general  system 
of  sewerage  in  said  city,  known  as  the  **  North  side  sewer 
system,"  as  to  gather  out  of  the  natural  and  proper  channels 
the  surface-water  that  accumulated  from  rain  and  snow  upon 
300  or  more  acres  of  land,  together  with  large  bodies  of  stag- 
nant and  polluted  water,  and  to  convey  the  same  into  said 
Main  sewer,  with  a  fall  and  velocity  of  the  current  two  and 
one-half  times  greater  than  the  fall  and  velocity  of  the  cur- 
rent in  said  Main  sewer.  Prior  to  the  acts  complained  of  the 
appellee  had,  through  said  Main  sewer,  free  and  easy  drain- 
age of  his  premises,  and  exit  for  all  the  water  falling  on  or 
flowing  over  the  same,  and  the  wrongful  act  of  the  appellant 
in  gathering  together  said  body  of  water,  diverting  it  from 
its  natural  channels,  and  causing  it  to  flow  into  said  Main 
sewer,  as  described  in  the  complaint,  caused  the  water  to 
back  up  into  and  over  appellee's  premises,  doing  him  damage. 
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Wliile  the  plaintiff's  complaint  contains  a  vast  number  of 
repetitions,  and  an  undue  amount  of  verbiage,  yet  we  think  it 
avers  sufficient  facts  to  withstand  a  demurrer.  It  avers  ap- 
pellee's ownership  of  the  property  described  in  his  com- 
plaint, the  existence  of  a  sewer  that  properly  drained  his 
premises,  the  negligent  construction  by  the  appellant  of  a 
system  of  sewerage  connecting  the  same  with  the  sewer  that 
drained  appellee's  premises,  whereby  said  sewer  was  over- 
loaded and  appellee's  premises  flooded,  and  the  injury  suf- 
fered by  him  in  consequence. 

The  reasons  assigned  for  a  new  trial  in  appellant's  mo- 
tion, and  urged  here  as  grounds  for  a  reversal  of  the  judg- 
ment, are,  that  the  evidence  is  insufficient  to  sustain  the  ver- 
dict, and  that  the  court  erred  in  excluding  certain  evidence 
offered  by  appellant,  in  admitting  certain  evidence  for  the 
appellee,  and  in  refusing  instructions  twenty-seven  and 
thirty-one  tendered  by  appellant. 

There  was  evidence  from  which  the  jury  was  justified  in 

finding  that  at  the  time  appellee  purchased  the  premises,  the 

flooding  of  which  is  in  controversy,  and  built  his  dwel- 

2.  ling  and  greenhouses  thereon,  the  drainage  then  pro- 
vided by  the  city  was  amply  sufficient  properly  to 
drain  the  same,  and  that  afterwards  appellant  constructed  a 
system  of  drainage  for  that  portion  of  the  city  lying  north 
of  the  Baltimore  and  Ohio  Railroad,  by  which  it  gathered 
into  a  sewer  all  the  water  that  fell  on  a  large  area,  and  cast 
it  in  a  body  into  the  sewer  provided  for  the  drainage  of  that 
portion  of  the  city  wherein  appellee's  premises  were  situate; 
that  this  sewer  was  entirely  insufficient  to  convey  the  water 
thus  cast  into  it  and  that  which  it  was  originally  intended  to 
convey  in  times  of  ordinary  flood,  and  that,  in  consequence  of 
such  act  of  the  appellant,  the  appellee's  premises  were  flooded 
five  times  in  the  space  of  two  years,  and  damage  done  to  his 
property ;  that  the  city  authorities  were  informed  at  the  time 
of  the  construction  of  the  North  side  sewerage  system  that 
the  Main  sewer  was  insufficient  properly  to  carry  the  waters 
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of  both  systems.  This  was  sufficient  to  establish  the  negli- 
gence of  the  appellant  in  the  plan  devised  for  the  drainage 
of  the  city. 

It  is,  however,  contended  that  the  evidence  affirmatively 

shows  that  appellee  was  guilty  of  contributory  negligence  in 

constructing  his  greenhouse  where  he  did,  with  the 

3.  knowledge  he  had  at  the  time  of  its  liability  to  be 
overflowed.  Whether  he  had  knowledge  of  such  lia- 
bility was  a  question  in  dispute,  and  if  he  had  such  knowl- 
edge the  question  as  to  whether  he  was  guilty  of  negligence, 
under  all  the  circumstances,  was  for  the  jury.  It  has  de- 
cided that  question  adversely  to  appellant. 

The  court  cannot  say,  as  a  matter  of  law,  that  appellee 
was  guilty  of  negligence  because  he  built  his  house  on  a  muck 
bed  which  was  drained,  and  which  there  is  evidence  tending 
to  show  he  did  not  know,  at  the  time  he  built  his  improve- 
ments, was  subject  to  overflow,  and  which  further  tends  to 
show  that  it  was  not  overflowed  for  several  vears  after  he 
made  his  improvements,  and  not  until  the  water  from  the 
North  side  sewer  system  was  brought  into  the  Main 
sewer,  and  this  justified  a  finding  of  the  jury  that  all  the 
overflow  appellee's  property  suffered  was  caused  by  that  act. 

The  appellant's  city  engineer,  Van  Aukin,  was  examined 

on  behalf  of  appellee,  and,  over  the  objection  and  exception 

of  the  appellant,  was  permitted  to  testify  that  in  his 

4.  opinion  the  appellant's  sewer  that  drained  that  por- 
tion of  the  appellant  city  lying  south  of  the  Baltimore 

and  Ohio  Railroad,  and  in  which  the  appellee's  property, 
alleged  to  have  been  injured,  was  located,  had  not  sufficient 
capacity  to  carry  off  the  additional  water  thro\^Ti  into  it  by 
the  construction  of  the  drainage  system  for  the  appellant 
citv  north  of  the  railroad.  It  was  shown  that  the  witness  was 
a  professional  civil  engineer  of  thirty  years'  experience,  had 
been  the  appellant's  city  engineer  for  a  number  of  years,  was 
its  engineer  at  the  time  of  the  construction  of  the  drainage 
system  which  it  was  claimed  by  appellee  resulted  in  his  dam- 
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age,  and  was  entirely  familiar  with  the  size  of  the  drainage 
pipes  and  sewers  that  were  in  use  at  the  time  such  improve- 
ment was  made.  As  to  whether  the  sewers  and  pipes  were 
of  suflScient  eapacity  to  drain  tlie  area  they  were  called  upon 
to  serve,  by  the  construction  of  the  additional  drainage  sys- 
tem of  the  appellant  that  is  claimed  to  have  resulted  in  ap- 
pellee's damage,  was  a  cpiestion  to  which  the  opinion  of  ex- 
pert civil  engineers  might  properly  be  addressed,  and  there 
was  no  error  in  admitting  this  evidence. 

The  appellee  testified  in  his  own  behalf  in  reference  to  his 
damages.     lie  testified  that  he  was  acquainted  with  the  value 

of  flowers  and  plants  in  the  city  of  Garrett,  and  was 
5.     permitted  to  testify  to  the  value  of  certain  plants  and 

beds  of  flowers  in  his  greenhouse  before  the  same  w^as 
flooded,  and  the  effect  of  the  flood  upon  them.  lie  was  then 
asked  what  was  their  value  in  the  condition  the  flood  left 
them.  This  testimony  was  objected  to  on  the  grounds  that 
it  sought  to  establish  an  ** improper  measure  of  damages/' 
and  was  not  the  proper  method  of  arriving  at  the  value  of 
property  injured  or  destroyed.  Here  the  appellant  insists 
that  this  evidence  was  incompetent  for  the  reason  that  the 
interrogatories  failed  to  fix  the  value  of  the  articles  at  the 
place  where  it  is  claimed  they  were  located  at  the  time  of  the 
injury  complained  of.  We  think  the  testimony  of  the  wit- 
ness regarding  the  value  of  the  plants  and  flowers  must  be 
taken  as  a  whole,  and  when  the  interrogatory  is  read  in  con- 
nection with  the  one  which  immediately  precedes  it,  that  it 
must  be  taken  to  mean  the  value  of  the  plants  and  flowers  at 
Garrett.  The  witness  had  in  that  connection  testified  that 
he  was  acquainted  with  the  value  of  plants  and  flowers  at 
Garrett.  There  is  nothing  in  the  evidence  that  shows  that 
the  witness  had  any  knowledge  of  the  value  of  plants  and 
flowers  any  place  else  than  at  Garrett;  nor  was  the  objec- 
tion here  made  to  the  testimony  specifically  pointed  out  in  the 
trial  court. 

It  is  essential  to  render  effective  objections  taken  to  the 
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testimony  of  witnesses,  or  the  introduction  of  evidence  of  any 
character,   that   the   specific   objections   to  the   testi- 

6.  mony  shall  be  pointed  out  at  the  time  the  objection  is 
made.     This  is  required,  not  only  that  the  trial  court 

may  have  its  attention  directed  to  the  particular  objection  to 
the  evidence,  but  that  the  party  tendering  the  evidence  may 
know  and  understand  the  objection,  in  order  that  the  ob- 
jection may  be  obviated,  if  it  can  properly  be  done.  Had 
the  objec'tion  that  is  here  insisted  upon  been  stated  in  the 
court  below,  it  could  have  been,  and  doubtless  would  have 
been,  rcfidily  obviated  by  making  the  interrogatory  more 
pointed  and  specific.  We  think  no  error  intervened  in  over- 
ruling this  objection. 

It  is  also  insisted  that  the  court  erred  in  sustaining  appel- 
lee's objection  to  certain  questions  propounded  to  appellant's 
witness  Kuhlman.     The  testimony  of  the  witness  dis- 

7.  closed  that,  at  the  time  the  injuries  are  alleged  to 
have  been  suffered  by  the  appellee,  witness  was  an 

official  I'''nited  States  government  weather  observer,  stationed 
at  Auburn,  about  three  and  one-half  miles  from  Garrett ; 
that  he  was  furnished  by  the  government  with  a  rain  gauge, 
by  which  the  rainfall  was  measured ;  that  it  was  his  official 
duty  to  make  daily  observations  of  the  weather,  and  record 
the  same  in  an  official  record  kept  for  that  purpose  by  him. 
After  these  facts  were  elicited  the  witness  was  asked  to 
**  state  what  the  rainfall  was  at  your  station  in  the  month 
of  June,  1902."  Appellee's  objection  to  the  question  was 
sustained. 

In  support  of  appellant's  contention  that  this  ruling  of 
the  court  was  erroneous,  numerous  authorities  are  cited,  to 
the  effect  that  the  records  kept  by  these  government  officials 
are  competent  to  prove  weather  conditions  at  a  given  time  in 
the  \icinity  of  the  place  where  the  record  is  kept.  Only  the 
])est  evidence  available  to  the  party  offering  it  is  required  by 
the  law.  The  record  of  the  weather  conditions,  which  the 
witness  was  called  upon  to  testify  in  reference  to,  were  in- 
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comparably  more  to  be  relied  upon  than  was  the  witness's 
memory  of  those  conditions,  after  the  lapse  of  several  years. 
The  official  record  made  by  the  witness  himself,  being  com- 
petent to  prove  the  particular  facts  to  which  he  was  called 
upon  to  testify,  should  have  been  offered,  or  it  should  have 
been  shown  that  the  record  could  not  be  produced  by  the  ap- 
pellant. For  this  reason  we  think  the  court  properly  re- 
jected the  testimony. 

It  is  contended  that  the  court  erred  in  refusing  to  give 

appellant's  instruction  twenty-seven.  Such  instruction  reads 

as  follows:     *'The  plaintiff  cannot  excuse  himself  for 

8.  failure  to  use  reasonable  and  ordinary  care  in  the  ar- 
rangement of  his  greenhouse,  or  in  the  manner  of  plac- 
ing the  plants  therein,  by  relying  upon  any  promises  of  re- 
lief from  further  flooding  of  his  premises  made  by  the  city  of 
Garrett,  or  by  any  of  its  officers  or  agents,  and  if  you  find 
that  there  were  promises  of  relief  made  by  the  city  of  Garrett 
or  any  of  its  officers  or  agents  to  the  plaintiff,  and  that  the 
plaintiff  relied  thereon,  and  because  of  relying  thereon  failed 
to  use  reasonable  and  ordinary  care  thereafter  in  the  ar- 
rangement of  his  greenhouse  and  the  placing  of  his  plants 
therein,  and  that,  by  the  exercise  of  such  reasonable  and  or- 
dinary care,  the  plaintiff  could  have  prevented  injury  there- 
after to  his  plants  and  greenhouse,  then,  in  that  case,  plain- 
tiff would  be  guilty  of  contributory  negligence  as  to  the 
injury  resulting  thereafter,  and  which  he  might  have 
avoided  and  prevented  by  the  exercise  of  such  reasonable 
and  ordinary  care,  and  he  had  no  right  to  rely  upon  any 
of  said  promises  made  by  the  city  of  Garrett,  or  of  any  of 
its  officers  or  agents,  and  you  should  find  for  the  defendant 
as  to  any  such  injury  thereafter  occurring." 

We  are  referred  to  the  case  of  City  of  Valparaiso  v.  Ram- 
sey (1894),  11  Ind.  App.  215,  as  being  decisive  of  the  ques- 
tion presented  by  the  ruling  of  the  court  in  refusing  to  give 
this  instruction.  In  that  case  the  following  instruction  was 
given:    '*And  if  you  further  find  that  promises  to  remedy 
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the  sewer  were  made  by  authorized  city  officials,  and  that 
the  plaintiff  believed  that  said  promises  would  be  fulfilled, 
and  was  justified  in  so  believing,  then  I  charge  you  that 
during  the  time  that  plaintiff  so  believed  in  the  fulfillment 
of  said  promises,  and  was  reasonably  justified  in  doing  so 
as  aforesaid,  he  is  not  to  be  charged  with  contributory  neg- 
ligence on  account  of  any  defects  in  the  construction  of  the 
building  or  the  arrangement  of  the  premises."  The  court 
said,  in  holding  this  instruction  erroneous:  **The  appellee 
had  no  right  to  continue  one  of  the  concurrent  causes  of  his 
injury,  created  by  his  own  negligence,  and  then  recover  be- 
cause appellant  failed  to  remove,  according  to  its  promise, 
the  other  cause  created  by  its  negligence."  The  facts  to 
which  the  instruction  in  that  case  applied  are  not  presented 
by  the  report  of  the  case,  but  the  inference  is  plain  that 
there  was  evidence  in  the  case  that  the  appellee  had  himself 
been  guilty  of  some  negligence  in  the  construction  of  his 
building,  which  it  was  claimed  was  a  concurring  cause  with 
appellant's  negligence  in  creating  the  injury  in  the  first  in- 
stance. 

The  instruction  in  this  case  presumes  the  appellee's 
cause  of  action  established,  and  relates  not  to  negligence 
contributing  to  the  injury,  but  to  negligence  in 
failing  to  minimize  the  damages  after  the  injury 
had  been  sustained.  It  was  the  duty  of  the  ap- 
pellee to  exercise  reasonable  care  to  minimize  the  dam- 
ages which  he  might  sustain  on  accoimt  of  the  wrong- 
ful acts  of  the  appellant,  and  his  failure  to  exercise 
such  care  would  preclude  his  recovery  for  all  damages 
suffered  by  him  which  might  have  been  prevented  by  the 
exercise  of  due  care  on  his  part.  But  before  appellee  could 
have  imposed  on  him  the  duty  of  exercising  care  to  prevent 
damages  from  appellant's  wrong,  he  must  first  have  been 
chargeable  with  Icnowledge  that  the  wrong  would  be  com- 
mitted. He  was  not  bound  to  anticipate  that  it  would  be 
done.     He  had  a  right  to  rely  upon  the  appellant's  per- 
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fonuance  of  its  duty.  With  reference  to  this  question  this 
court  said,  in  the  case  of  Cromer  v.  City  of  Logansport 
(1906),  38  Ind.  App.  661 :  **  Knowledge  on  the  part  of  the 
injured  party  is  an  important  and  necessary  element  of  his 
responsibility  in  this  regard,  lie  is  not  required  to  antici- 
pate that  the  wrong  will  be  committed,  even  though  it  has 
been  threatened  by  the  wrongdoer,  or  to  forego  the  lawful 
use  of  his  premises.  It  is  sufficient  for  the  injured  party 
to  exercise  ordinary  care  and  diligence  in  preserving  his 
property  after  he  has  knowledge  of  the  wrong." 

The  instruction  under  consideration  leaves  out  of  account 
any  reference  whatever  to  knowledge  on  the  part  of  appellee 
that  the  wrong  complained  of  would  be  committed.  For 
this  reason  the  instruction  was  properly  refused. 

Instruction  thirty-one  asked  for  by  appellant  and  refused 
by  the  court,  is  also  complained  of.  We  think  this  instruc- 
tion was  properly  refused.    If  the  city  was  guilty  of 

9.  the  wrong  complained  of,  and  the  appellee  was  en- 
titled to  recover  damages,  the  only  thing  that  would 
tend  to  affect  his  right  to  recover  the  full  amount  of  all 
damages  suffered  by  him  on  account  of  the  wrong  complained 
of  would  be  his  failure  to  exercise  ordinary  care  to  minimize 
his  damage,  and  his  reliance  upon  the  promises  of  the  city 
officers  would  have  nothing  whatever  to  do  with  reference 
to  the  subject.  The  question  would  be  whether,  after  knowl- 
edge of  the  wrong  that  would  inflict  injury  upon  him,  he 
took  reasonable  care  to  minimize  his  damage. 

Appellee's  instruction  three,  given  by  the  court  to  the 
jury,  is  criticised.  There  was  no  error  in  giving  this  instruc- 
tion. It  is  not  mandatory  in  form,  and  simply  stated  to  the 
jury  the  theory  of  appellee's  case. 

We  find  no  reversible  error  in  the  record,  and  the  judg- 
ment of  the  court  below  is  affirmed. 

Watson,  C.  J.,  Comstock,  P.  J.,  Myers  and  Hadley,  JJ., 
conear.    Boby,  J.,  not  participating. 
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On  Petition  for  Rehearing. 

Rabb,  J. — It  is  insisted  in  appellant's  petition  for  rehear- 
ing in  this  case,  that  the  court  misunderstood  its  contention 
regarding  the  admissibility  of  the  offered  testimony 

7.  of  its  witness  Kuhlman  in  reference  to  the  rainfall 
at  the  government  weather  signal  station  at  Auburn, 
during  the  period  of  time  appellee  claims  he  was  damaged 
by  water  wrongfully  diverted  upon  his  premises  by  the  ap- 
pellant ;  and  that  it  was  not  what  the  records  disclosed  that 
was  called  for  by  the  interrogatory  to  which  appellee's  ob- 
jection was  sustained,  but  the  facts  within  the  knowledge  of 
the  witness  regarding  the  rainfall. 

The  appellant's  contention  was  not  misunderstood.  The 
difficulty  lies  not  in  appellant's  theory,  but  in  the  substance 
of  the  matters  sought  to  be  elicited  by  the  interrogatory  in 
(question.  It  was  shown  that  the  witness  Kuhlman  was  the 
government  weather  signal  officer;  that  it  was  a  part  of  his 
official  duty  to  measure  the  rainfall,  and  keep  a  record  of 
such  measurements,  and  he  was  provided  by  the  government 
with  an  instrument  for  this  purpose.  What  the  appellant's 
question  sought  to  elicit  was  not  the  witness's  personal 
knowledge  about  the  rainfall,  but  facts  of  which  he  was  re- 
quired to  keep  an  official  record.  The  question  was:  **You 
may  state  what  the  amount  of  rainfall  was  at  that  station, 
as  shown  by  the  measurement  made  by  you."  What  was 
shown  by  the  measurement  made  by  him  was  a  matter  of 
official  record,  and  the  record  was  the  best  evidence  of  these 
facts. 

It  is  insisted  that  the  twenty-third  instruction,  given  by 
the  court  at  the  request  of  appellee,  was  an  incorrect  state- 
ment of  the  law,  and  that  this  court  left  this  question 

10.   undecided.     The  point  sought  to  be  raised  now,  in 

reference  to  this  question,  was  not  made  in  appellant's 

original  brief,  and,  under  the  rules  of  this  court,  was  waived. 

Other  questions  urged  upon  our  consideration  by  the  able 
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brief  appellant  has  presented  in  support  of  its  petition  for 
rehearing  have  been  fully  considered  in  the  original  opinion, 
and  we  are  satisfied  with  the  correctness  of  the  court's  view 
as  there  expressed. 

Petition  for  rehearing  overruled. 


Flynn,  Administrator,  v.  Northam  bt  al. 

[No.  6,439.    Filed  October  7,  1909.] 

1.  Execution. — Issue  After  Ten  Years. — ^A  suit  to  renew  and  cor- 
rect a  Judgment  brought  within  ten  years  after  the  rendition  of 
the  judgment,  cannot  be  founded  upon  §717  Burns  1908,  §675 
R.  S.  1881,  providing  that  no  execution  shall  issue  upon  a  Judg- 
ment, after  ten  years,  except  upon  leave  of  court,  after  the  giving 
of  notice  to  the  Judgment  debtor,    p.  334. 

2.  JunoMEirr. — Revivor. — Actions  to  Renew. — A  suit  to  renew  and 
correct  a  judgment  does  not  constitute  a  revivor  of  such  Judg- 
ment, a  revivor  consisting  merely  in  the  giving  of  new  life  to  the 
old  Judgment,    p.  335. 

3.  Pleadiko. — Complaint. — Judgment — Scire  Facias. — ^A  complaint 
alleging  that  the  plaintiff's  decedent  was  awarded  a  Judgment 
against  defendants,  that  such  Judgment  has  never  been  paid  to 
the  plaintiff  nor  to  his  decedent,  that  by  mistake  the  record  of 
the  Christian  name  of  one  of  the  defendants  was  incorrect,  is 
Insufficient  as  a  scire  facias,  since  the  Judgment  might  have  been 
satisfied  otherwise,    p.  335. 

From  Laporte  Circuit  Court;  Walter  A.  Punk,  Special 
Judge. 

Suit  by  Stephen  D.  Flynn,  as  administrator  of  the  estate 
of  Margaret  Smith,  deceased,  against  Lavina  Northam  and 
another.  From  a  judgment  for  defendants,  plaintiflE  ap- 
peals.   Affirmed. 

W,  B.  Biddle,  for  appellant. 

Frank  E.  Osborn,  W.  A.  McVey  and  Lee  L.  Osbom,  for 
appellees. 

Haoley,  C.  J. — The  complaint  in  this  action  avers  that 
appellant's  decedent  was,  upon  the  complaint  of  appellees. 
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adjudged  a  person  of  unsound  mind;  that  thereafter,  on 
June  19,  1899,  upon  complaint  of  said  decedent,  for  review 
of  said  judgment,  the  same  was  set  aside,  and  a  second  trial 
had  on  the  original  complaint,  at  which  trial  said  decedent 
was  found  to  be  of  sound  mind,  and  the  costs  were  adjudged 
aicainst  appellees.  This  judgment  was  rendered  on  Novem- 
ber 7,  1900.  It  then  avers  that  the  costs  of  the  proceeding 
to  review  were  taxed  by  the  clerk  at  $149.25 ;  that  the  costs 
of  the  trial  of  the  original  action  were  taxed  by  the  clerk 
at  5i^355.70,  and  that  the  costs  of  the  guardianship  were  $23, 
with  interest  thereon  from  date  of  said  judgment,  and  that 
said  costs  have  not  been  paid  to  decedent  or  to  plaintiff; 
that  in  entering  said  judgment  the  name  of  appellee  Helen 
Car\'er  was  entered  as  ** Ellen  Carver.'*  Prayer  for  cor- 
rection, that  said  judgment  be  adjudged  to  be  against  ap- 
pellees and  revived  in  the  sum  of  $527.50,  with  interest, 
jiinounting  to  $685.75,  and  that  the  appellant  have  execu- 
tion thereon.  A  demurrer  of  appellees  was  sustained  to 
this  complaint.  Appellant  refused  to  plead  further,  and 
judgment  was  rendered  against  him. 

As  the  action  was  brought  before  the  expiration  of  ten 
years,  it  is  not  within  the  provisions  of  §717  Bums  1908, 
§675  R.  S.  1881.  Moreover,  the  averments  of  the 
1.  complaint  show  that  the  purpose  of  the  proceeding 
is  to  have  a  new  judgment  upon  the  authority  of  the 
old.  The  prayer  is  for  a  judgment  different  in  form,  and 
apparently  in  amount,  from  the  original.  The  original 
judgment  was  uncertain  as  to  amount  and  incorrect  as  to 
the  name  of  one  of  the  judgment  creditors,  and  by  this  pro- 
ceeding appellant  not  only  seeks  to  correct  and  make  certain 
what  in  the  former  judgment  was  incorrect  and  uncertain, 
but  seeks  to  recover  a  judgment  in  a  greater  sum  than  that 
exhibited  in  the  judgment  he  counts  upon. 

That  this  is  the  intent  and  purpose  of  the  proceeding  is 
virtually  admitted  by  appellant  in  his  brief,  when  he  says: 
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■ — ■      *  ■  ■  . 

'*The  judgment  ought  to  be  revived,  being  for  costs 

2.  and  dependent  on  the  taxation  by  the  clerk,  the 
amount  could  be  determined  more  satisfactorily  un- 
der the  direction  of  the  court."  This  is  not  a  revivor  but 
a  proceeding  to  recover  a  new  judgment.  In  suits  for  re- 
vivor of  a  judgment,  nothing  new  can  be  added  to  the  dor- 
mant judgment,  except  life  with  authority  to  issue  execution. 

The  complaint  is  not  sufficient  as  a  scire  facias  for  the 

reasons  before  given,  and  for  the  further  reason  that  it  does 

not  aver  nor  show  that  the  judgment  is  unsatisfied. 

3.  There  is  an  averment  that  the  amount  of  the  judg- 
ment has  not  been  paid  to  appellant  or  appellant's 

decedent,  but  this  is  not  sufficient.  The  judgment  might  be 
satisfied  in  many  ways  without  paying  the  sum  to  appellant 
or  appellant's  decedent.  A  writ  of  scire  facias  must  show 
a  right  to  the  relief  asked.  Hicks  v.  State  (1842),  3  Ark. 
313;  UnderhUl  v.  Devereux  (1682),  2  Saund.  71,  note  4; 
Panton  v.  Hall  (1689),  2  Salk.  •598;  McVickar  v.  Liidlow 
(1826),  2  Ohio  246;  1  Black,  Judgments  (2d  ed.),  §486; 
2  Freeman,  Judgments  (4th  ed.),  §444. 

The   demurrer  was  properly  sustained.     Judgment   af- 
firmed. 


Farmers  National  Bank  v.  Coyner  et  al. 

IXo.   6,496.     Filed  June  25,   1909.     Rehearing  denied   October   7, 

1909.1 

1.  Tbiau— Directing  Verdict — ^Where  the  party  having  the  burden 
of  proving  a  material  fact  wholly  falls,  or  where  the  facts  are  ad- 
mitted, or  where  the  controlling  evidence  is  dociiraentnry,  and  but 
one  eonohislon  can  reasonably  be  drawn  therefrom,  a  verdict  may 
lie  directed;  but  where  a  decision  involves  the  credibility  of  wit- 
nesses and  must  rest  upon  inferences  and  deductions  from  facts 
proved,  a  verdict  should  not  be  directed,    p.  3.'J8. 

2.  Trial. — Directing  Verdict, — Evidence. — Ho^r  Considered, — On  a 
motion  to  direct  a  verdict  only  the  facts  and  inferences  most 
favorable  to  the  adverse  party  can  be  considered,    p.  339. 
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H.  Sales. — Covipletion  of. — Personal  Property. — ^The  tltie  to  per- 
sonal property  does  not  pass,  on  a  sale  thereof,  so  long  as  any 
act  remains  to  be  done  before  the  completion  of  the  sale.    p.  339. 

4.  Sales. —  Completion, —  Personal  Property. —  Identifieation, — ^The 
selection  and  designation  of  the  personal  property  which  is  the 
subject  of  a  sale  is  ordinarily  sufficient  to  pass  the  title  theretxk 
p.  339. 

5.  Sales. — Future  Crops. — ^A  sale  of  a  crop  to  be  grown  passes  no 
title  thereto  until  the  crop  is  grown  and  notice  is  given  to  the 
vendee,  or  an  appropriation  of  the  grown  crop  to  such  contract 
p.  340. 

6.  Sales. — Appropriation  of  Property  to. — Intention. — The  form  or 
manner  of  appropriating  personal  property  to  a  contract  of  sale 
is  immaterial,  where  the  intention  so  to  do  exists,    p.  340. 

7.  Sales. — Possession. — Change  of. — In  determining  when  a  change 
of  possession  of  personal  property  occurs  under  a  sale,  the  char- 
acter of  the  property,  the  nature  of  the  transaction,  the  position 
and  relation  of  the  parties,  and  the  Intended  use  of  the  property 
must  be  considered,    p.  340. 

8.  Sales. — Future  Crops. — Appropriation  of,  to  Contract. — Evi- 
dence.— Directing  Verdict. — Conversion. — ^Where  a  bank  bought 
"one  hundred  thirty-six  dollars  and  fifteen  cents'  worth  of  the 
landlord's  iwrtion  of  the  crop  raised  on  Coyner's  farm''  before  the 
crop  was  raised,  and  there  was  evidence  showing  that  the  land- 
lord said — referring  to  a  separate  crib— that  "the  bank  might 
get  that  com,"  and  later,  that  if  he  did  not  take  up  his  note 
within  ten  days  such  bank  could  take  the  com  allowing  him  the 
market  price,  the  landlord  failing  to  take  up  the  note,  it  is  for 
the  Jury  to  determine  whether  title  to  such  com  pa8.sed,  and  a 
peremptory  instruction  against  the  bank  in  an  action  for  the 
conversion  thereof  is  improper,    p.  340. 

From  Clinton  Circuit  Court ;  Joseph  Claybaugh,  Judge. 

Action  by  the  Farmers  National  Bank,  of  Sheridan,  In- 
diana, against  William  S.  Coyner  and  another.  From  a 
judgment  for  defendants,  plaintiff  appeals.    Reversed. 

Harry  C.  Sheridan,  William  8.  Christian,  Pearson  &  Pear- 
son and  Earl  F.  Gniher,  for  appellant. 
Doan  &  Orbison  and  Boulden  &  Boulden,  for  appellees. 

Hadlet,  C.  J. — This  was  an  action  brought  by  appellant 
against  appellees  for  damages  for  conversion.  At  the  con- 
clusion of  appellant's  evidence,  upon  motion  of  appellees, 
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and  over  the  objection  of  appellant,  the  court  instructed  the 
jury  to  return  a  verdict  for  appellees,  which  it  accordingly 
did.  Appellant  filed  a  motion  for  a  new  trial,  which  was 
overruled,  and  judgment  was  rendered  in  favor  of  appellees. 
The  ruling  on  its  motion  for  a  new  trial  is  assigned  as  error. 
The  only  questions  presented  are  that  the  court  erred  in  giv- 
ing the  instruction  before  mentioned,  and  that  the  evidence 
is  insuflBcient  to  sustain  the  verdict.  Both  will  be  considered 
together. 

It  was  shown  by  the  evidence  that  appellee  Coyner  was 
the  owner  of  a  certain  des-»ribed  farm ;  that  appellee  Owen 
was  his  tenant ;  that  on  February  13,  1903,  appellee  Coyner 
sold  to  John  C.  Newby,  president  of  appellant  bank,  for  the 
bank,  "one  hundred  thirty-six  dollars  and  fifteen  cents' 
worth  of  the  landlord's  portion  of  the  crop  raised  on  Coy- 
ner's  farm;"  that  said  sale  was  evidenced  by  a  written  bill 
of  sale,  and  the  purchase  price  was  paid  at  that  time ;  that 
the  crops  were  not  planted  at  the  time  of  the  sale.  The  bill 
of  sale  did  not  specify  what  the  crop  was  to  consist  of,  nor 
when  it  should  be  raised.  It  was,  however,  shown  by  the 
evidence  that  in  1903  com  was  raised  on  the  land  described, 
and  it  was  not  shown  that  any  other  crop  was  raised.  It 
was  also  shown  that  Coyner  directed  his  tenant  to  gather  the 
landlord's  portion  of  the  corn  raised  in  1903  on  the  tract 
described,  and  to  place  it  in  a  crib  separate  from  corn  raised 
from  other  tracts  belonging  to  Coyner,  which  the  same  tenant 
had  rented,  saying:  **The  bank  might  get  that  com." 
Afterwards  Coyner  had  a  conversation  with  John  C.  Newby, 
representing  the  bank,  in  which  he,  for  the  bank,  demanded 
the  corn,  and  Coyner  said :  **I  do  not  want  you  to  take  that 
com,  I  want  it  to  feed,  and  if  you  will  give  me  ten  days  to 
make  a  note  I  will  do  that. ' '  To  which  Newby  replied :  *  *  All 
right,  we  do  not  want  the  com,  what  we  want  is  the  money." 
To  which  Coyner  replied:  *'Now  if  I  do  not  make  arrange- 
ments in  ten  days  about  this  note  you  can  come  and  take  that 
Vol.  44—22 
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com  to  the  elevator  and  allow  me  the  market  price.*'  In 
this  conversation  Coyner  also  said  the  corn  was  in  the  crib 
there  on  his  farm,  and  designated  the  crib.  After  the  ex- 
piration of  ten  days,  Coyner  having  failed  to  give  his  note 
for  the  com,  appellant  sent  teams  out  to  haul  in  the  corn. 
The  corn  was  shown  to  the  representative  of  appellant  by 
Owen,  in  the  crib,  as  described.  There  was  about  four  hun- 
dred bushels  of  it  and  it  was  worth  thirty-two  or  thirty- 
three  cents  a  bushel  at  the  crib.  But  Owen,  representing 
Coyner,  refused  to  let  them  have  the  corn,  saying  that  Coy- 
ner needed  it  to  feed.  Owen  and  Coyner  were  then  ordered 
not  to  dispose  of  the  com,  as  it  belonged  to  the  bank.  After- 
wards Owen,  at  the  direction  of  Coyner,  fed  the  com  to  stock 
belonging  to  Owen  and  Coyner. 

The  rules  by  which  we  are  to  be  governed  in  this  case  are 
clearly  laid  down  in  the  case  of  Haughton  v.  Aetna  Life  Ins. 

Co.  (1905),  165  Ind.  32,  where  the  court  say:     ''The 
1.     Constitution  of  this  State    (Art.   1,   §20)    provides: 

*In  all  civil  cases,  the  right  of  trial  by  jurj-  shall  re- 
main inviolate.  Courts  have  guarded  this  right,  with  scrupu- 
lous care,  against  any  encroachment.  In  all  cases  triable  by 
jury  the  jurors  are  the  sole  and  exclusive  judges  of  the  facts 
proved,  and,  of  necessity,  therefore,  of  the  credibility  of  wit- 
nesses, and  of  the  weight  to  be  given  to  their  testimony. 
Wliere  upon  a  material  point  there  is  a  failure  of  proof  in 
the  evidence  of  the  party  having  the  burden  of  an  issue,  the 
court  may,  as  a  matter  of  law,  instruct  the  jury  in  favor  of 
the  other  party  to  such  issue.  Where  the  facts  are  admitted 
by  the  pleadings  or  otherwise,  or  where  the  evidence  upon 
the  controlling  question  is  documentary,  and  its  interpret^i- 
tion  and  crmstniction  a  matter  for  the  court,  and  but  one 
conclusion  reasonably  deducible  therefrom,  then  in  such 
cases  the  court  may,  as  a  matter  of  law,  direct  a  verdict  in 
accordance  with  the  evident  facts,  and  in  favor  of  the  party 
having  the  affirmative  of  the  issue.  But  where  a  determina- 
tion of  the  issue  involves  the  credibility  of  witnesses,  and 
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rests  upon  inferences  and  deductions  to  be  drawn  from  facts 
proved,  it  will  be  an  invasion  of  the  province  of  the  jury  for 
the  court  to  direct  a  verdict."  See,  also,  Hamilton  v.  Hanne- 
man  (1898),  20  Ind.  App.  16;  Vance  v.  Vance  (1881),  74 
Ind.  370;  Adams  v.  Kennedy  (1883),  90  Ind.  318. 

In  considering  a  motion  for  such  instruction,  the  court  is 

bound  to  accept  as  true  all  facts  the  evidence  tends  to  prove 

and   all  inferences   reasonably   deducible   therefrom 

2.  against  the  party  so  moving.    Hall  v.  Terre  Haute 
Electric  Co.    (1906),  38  Ind.  App.  43;    Roberts  v. 

Terre  Haute  Electric  Co.  (1906),  37  Ind.  App.  664;  Cur- 
ryer  v.  Oliver  (1901),  27  Ind.  App.  424. 

The  question  at  issue  between   the  parties  at  bar  was 

whether  appellant  ever  became  possessed  of  the  title  to  the 

corn  in  question.     It  is  insisted  by  appellees  that  the 

3.  title  did  not  pass,  for  the  reason  that  the  com  was 
not  specifically  designated  by  the  owner  and  set  apart 

for  the  purchaser.  It  is  a  general  rule  established  by  many 
authorities  that  in  case  of  sale  of  personal  property,  where 
any  act  remains  to  be  done  before  the  sale  is  complete,  the 
title  remains  in  the  seller.  Bertelson  v.  Bower  (1882),  81 
Ind.  512;  Morgan  v.  East  (1890),  126  Ind.  42,  9  L.  R.  A. 
558;  Benjamin,  Sales  (3d  Am.  ed.  by  Bennett),  §353. 

The  expression  generally  used,  **that  if  any  thing  remains 

to  be  done  by  the  seller,  the  title  does  not  pass,''  has  been 

explained  to  mean,  by  Selden,  J.,  in  the  case  of  Terry 

4.  v.  Wheeler  (1862),  25  N.  Y.  520,  that  where  something 
is  to  be  done  by  the  seller  to  ascertain  the  identity, 

quantity  or  quality  of  the  thing  sold,  or  to  put  it  in  the  con- 
dition which  the  terms  of  the  contract  require,  the  title  does 
not  pass.  And  in  that  case  the  court  held  that  an  agreement 
by  the  vendor  of  lumber  to  transport  it  to  the  cars  and  de- 
liver it  free  of  charge,  did  not  prevent  the  title  from  passing 
immediately,  where  what  was  sold  was  selected  and  desig- 
nated. 

The  bill  of  sale  in  question  was  for  a  crop  to  be  grown. 
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In  such  case  no  title  passes  until  the  crop  is  grown  and  notice 
given  to  the  vendee,  or  some  act  done  by  the  vendor 

5.  designating  it  as  the  article  sold,  either  by  setting  it 
apart,  marking  it,  or  some  other  similar  act.    Fordice 

v.  Oibson  (1891),  129  Ind.  7;  Benjamin,  Sales  (3d  Am.  ed. 
by  Bennett),  §352;  First  Nat.  Bank  v.  Crowley  (1872),  24 
Mich.  492;  Ballentine  v.  Robinson  (1863),  46  Pa.  St.  177; 
Moline  Scale  Co.  v.  Beed  (1879),  52  Iowa  307,  3  N.  W.  96, 
35  Am.  Rep.  272. 

But  these  general  rules  are  founded  on  the  presumed  in- 
tentions of  the   parties.      If  there   are   attendant   circum- 
stances from  which  the  intention  may  be  inferred  that 

6.  the  property  shall  pass  at  another  or  different  time, 
or  under  other  and  different  circumstances,  that  inten- 
tion will  be  eflPectuated.  Clarkson  v.  Stevens  (1882),  106 
U.  S.  505,  1  Sup.  Ct.  200,  27  L.  Ed.  139 ;  Fordice  v.  Gibson, 
supra.  The  parties  to  the  contract  may  agree  when  and  un- 
der what  conditions  the  property  in  question  shall  pass  to 
the  prospective  owner.  Andrews  v.  Durant  (1854),  11  N. 
Y.  35.  Their  intention  must  be  the  governing  consideration 
in  every  case.  Turley  v.  Bates  (1863),  2  H.  &  C.  •200. 
This  intention,  as  well  as  whether  the  contract  has  been  exe- 
cuted, is  a  question  of  fact  to  be  determined  from  the  terms 
and  stipulations  of  the  agreement  and  actions  of  the  parties. 
Branigan  v.  Ilendrickson  (1897),  17  Ind.  App.  198;  Lester 
V.  East  (1875),  49  Ind.  588,  594.    And  in  determining  what 

constitutes  a  change  of  possession  or  delivery  of  per- 

7.  sonal  property,  due  regard  must  be  had  to  the  charac- 
ter of  the  property,  the  nature  of  the  transaction,  the 

position  and  relations  of  the  parties  to  the  sale  and  the  in- 
tended use  of  the  property.    Avery  Mfg,  Co,  v.  Emsweller 
(1903),  31  Ind.  App.  291,  and  cases  cited. 
In  this  case,  there  is  no  question  but  that  the  crop  was 
sold  and  the  consideration  therefor  paid  at  the  time 

8.  of  the  sale.      There  was  evidence  tending  to  show 
that  the  seller  separated  and  set  apart  the  com  in 
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question,  and  specifically  referred  to  it  as  the  com  the  bank 
might  get.  If  this  were  done  with  the  intention  and  pur- 
pose thereby  to  deliver  the  same  to  the  bank  in  fulfillment 
of  the  contract,  there  could  be  no  question  but  that  it  would 
be  a  sufficient  delivery  to  pass  title.  As  evidence  of  this  in- 
tention, it  appears  that  Coyner  recognized  the  claim  of  the 
bank  upon  this  com,  and  agreed  to  repurchase  it  from  the 
bank,  stating  that  if  he  did  not  do  so  within  a  specified  time 
the  bank  might  come  and  get  it.  It  would  not  invalidate 
the  transfer  of  the  title  if  more  than  the  amount  so  pur- 
chased by  the  bank  was  thus  set  aside  and  designated,  since, 
in  cases  like  the  present,  where  the  property  sold  is  in  bulk — 
as  grain  and  the  like — ^and  a  larger  amount  is  thus  set  aside 
and  designated  for  the  purchaser  than  was  actually  pur- 
chased, giving  to  the  purchaser  the  right  and  power  to  make 
the  separation,  the  title  sufficiently  passes  to  the  purchaser 
to  sue  any  one  for  the  wrongful  conversion  of  the  same,  even 
before  the  separation  has  been  made.  Crofoot  v.  Bennett 
(1849),  2  N.  Y.  258;  Martz  v.  Putnam  (1889),  117  Ind.  392. 

The  record  shows  that  there  was  evidence  from  which  the 
jury  might  infer  that  Coyner,  in  separating  and  specifically 
designating  the  corn  in  question  as  the  bank's  com,  intended 
thereby  to  deliver  the  corn  to  the  bank  in  conformity  with 
the  terms  of  sale  theretofore  made.  Under  the  foregoing 
rules,  it  is  our  opinion  that  the  court  erred  in  giving  the  per- 
emptory instruction,  directing  the  jury  to  find  for  the  ap- 
pellees. 

Judgment  reversed,  with  instructions  to  grant  a  new  trial. 


Emrich  Furniture  Company  v.  Byrnes. 

[No.  6,457.    Filed  AprU  2,  1909.    Rehearing  denied  June  11,  1909. 

Transfer  denied  October  7,  1909.] 

!•  Trial. —  Interrogatories, —  Contradictions,-^  Contradictory  an- 
swers to  interrogatories  to  the  jury  nullify  one  another,    p.  343. 

2.  TkiAL. —  Interrogatories. —  Inferetwes, — Evidence. — In  determin- 
ing whether  answers  to  interrogatories  to  the  Jury  overthrow  the 
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general  verdict,  all  inferences  are  indulged  in  favor  of  such  gen- 
eral verdict  and  the  actual  evidence  in  the  case  cannot  be  con- 
sidered,   p.  344. 

3.  Appeal. — Weiijhinif  Evidence. — Mintakes  of  Jury, — Mistakes  of 
the  jury  in  weighing  the  evidence  or  in  arriving  at  a  verdict  upon 
the  evidence  cannot  t)e  corrected  on  api)enl,  where  there  is  some 
evidence  on  all  material  allegations  in  support  of  the  verdict, 
p.  344. 

4.  Negligence. — Accidents. — Evidence. — In  a  negligence  case,  the 
plaintiff  must  show  not  only  that  he  suffered  an  injury,  but  also 
that  defendant's  negli pence  was  the  proximate  cause  thereof,  and 
that  the  rislL  was  not  assumed,    p.  34G. 

5.  Masteb  and  Servant. —  Assumption  of  Risk, —  Unfastened 
Presses. — Danger  of  Falling. — ^A  servant  who  Itnowingly  works 
with  and  about  upright  veneer  presses  which  are  not  fastened  to 
the  floor  assumes  the  risk  of  their  falling  upon  him.    p.  346. 

0.  Masteb  and  Servant. — Anticipation  of  Injury. — ^A  master  is  not 
liable  for  injuries  the  happening  of  which  an  ordinary  person,  in 
the  exercise  of  reasonable  care,  would  not  have  anticipated, 
p.  348. 

7.  Masteb  and  Servant. — Safe  Place. — Tools. — ^A  master  is  com- 
pelled to  exercise  ordinary  care  to  furnish  to  his  servants  a  safe 
place  in  which  to  work,  and  safe  tools  with  which  to  worlc    p.  348. 

8.  Master  and  Servant. — Proximate  Cause. — Usual  and  Extraordi- 
nary Effects. — ^A  master  is  liable  for  accidents  that  naturally 
flow  from  certain  conditions,  but  is  not  liable  for  extraordinary 
accidents,    p.  348. 

9.  Master  and  Servant. —  Safe  Place. —  Veneer  Presses. —  Loose 
Floor, — ^A  master  is  not  liable  for  the  fall  of  a  narrow,  heavy, 
upright,  veneer  press  standing  upon  unfastened  rails,  where  the 
falling  was  caused  by  the  slipping  of  the  rails  from  under  such 
press,  since  such  a  result  was  neither  reasonable  nor  probable. 
Hadley  and  Roby,  JJ.,  dissenting,    p.  350. 

10.  E3VIDENCE. — Slipping  of  Rails  from  Under  Press. — Natural  Laics. 
— Contradiction  of. — Master  and  Servant. — Where  the  plaintiff 
testified  that  the  loose  rails  supporting  a  tall,  narrow,  heavy,  un- 
fastened, upright,  veneer  press  spread,  thus  causing  the  press  to 
fall  upon  him,  and  other  witnesses  testified  that  he  pushed  the 
press  causing  it  to  fall,  and  the  Jury  found  for  the  plaintiff,  the 
Appellate  Court  will  reject  the  plaintiff's  evidence  as  being  In  con- 
flict with  natural  law,  the  Court  taking  judicial  notice  that  such 
rails  could  not  spread  without  the  plaintifTs  causing  them  to  do 
so.    Hadley  and  Roby,  JJ.,  dissenting,    p.  350. 

From  Marion  Circuit  Court ;  Henry  Clay  Allen,  Judge. 
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Action  by  John  Byrnes  against  the  Emrich  Pumiture 
Company.  Prom  a  judgment  on  a  verdict  for  the  plaintiff 
for  $1,500,  defendant  appeals.    Reversed. 

John  B,  Elam,  James  W.  Fesler  and  Harvey  J,  Elam,  for 
appellant. 

George  W,  Galvin  and  Elliott  &  Elliott,  for  appellee. 

Rabb,  J. — Appellee  brought  this  action  against  appellant 
to  recover  damages  for  injuries  alleged  to  have  been  sus- 
tained by  him  while  engaged  in  appellant's  service,  and 
through  the  alleged  negligence  of  appellant. 

The  complaint  was  answered  by  a  general  denial.  There 
was  a  jury  trial,  resulting  in  a  verdict  in  favor  of  appellee, 
and  with  the  verdict  the  jury  returned  answers  to  interroga- 
tories submitted  to  them.  Appellant's  motions  for  d  judg- 
ment in  its  favor  on  the  answers  to  interrogatories,  and  for 
a  new  trial,  were  overruled.  These  rulings  of  the  court  be- 
low are  assigned  as  error  here,  and  we  shall  consider  them  in 
their  order. 

It  is  insisted  that  the  answers  to  interrogatories  returned 
by  the  jury  show  that  appellee  failed  to  make  out  a  case 
against  appellant,  because  (1)  the  answers  disclose  that  there 
was  no  evidence  of  negligence  on  the  part  of  appellant  proxi- 
mately causing  appellee's  injury;  (2)  the  interrogatories 
disclose  that  there  was  no  evidence  that  the  risk  of  the  in- 
jury sustained  by  appellee  was  not  an  assumed  risk  of  his 
employment;  (3)  that  the  answers  to  the  interrogatories  af- 
firmatively show  appellee  to  have  been  guilty  of  contributory 
negligence. 

The  answers  to  interrogatories  in  many  respects,  in  which 
it  is  claimed  they  antagonize  the  general  verdict,  are  neutral- 
ized by  contradictions,  and  considering  all  the  pre- 
1.  sumptions,  inferences  and  intendments  that  are  to  be 
indulged  in  favor  of  the  general  verdict,  and  consid- 
ering that  the  evidence  actually  given  upon  the  trial  of  the 
cause  cannot  be  considered  in  aid  of  the  answers  to  the  inter- 
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rogatories  to  supply  any  omission  therein,  or  to  rebut 

2.  any  presumption  or  inference  that  might  be  indulged 
in   favor  of  the  general  verdict,  we  think  that  it 

cannot  be  said  that  the  answers  to  the  interrogatories  so  an- 
tagonize the  general  verdict  as  to  entitle  the  appellant  to  a 
judgment  in  its  favor  thereon,  and  that  no  error  intervened 
in  overruling  its  motion. 

One  of  the  reasons  assigned  for  a  new  trial  is  the  insuf- 
ficiency of  the  evidence  to  sustain  the  verdict,  and  this  rea- 
son is  pressed  upon  our  consideration  as  one  of  the 

3.  grounds  for  a  reversal  of  the  judgment.     This  court 
cannot  relieve  parties  from  mistakes  made  by  the  jury 

or  court  below  in  the  determination  of  questions  of  fact; 
neither  can  it  weigh  the  evidence.  If  there  is  any  legal  evi- 
dence  to  sustain  the  finding  of  the  trial  court  or  the  verdict 
of  the  jury  this  court  is  bound  to  sustain  such  finding  or 
verdict.  But  if  there  be  no  legal  evidence  to  sustain  such 
finding  or  verdict  in  favor  of  a  party  having  the  burden  of 
the  issue,  such  finding  or  verdict  will  require  the  reversal 
of  the  cause  at  the  hands  of  the  Appellate  Court. 

The  evidence  in  this  case  discloses  that  the  appellee  was 
injured  by  the  fall  of  a  heavy  iron  frame,  used  in  appellant's 
furniture  factory  for  compressing  veneered  boards.  The 
frame  which  fell  upon  appellee  was  about  forty-two  inches 
in  height,  about  the  same  in  length,  and  twelve  inches  in 
width.  It  had  a  solid  iron  platform  for  a  base,  with  flanges 
extending  outward  from  each  end,  about  four  inches  from 
the  bottom  and  at  right  angles  with  another  flange  extend- 
ing downward  about  two  inches.  The  top  of  the  frame  was 
connected  with  the  bottom  by  four  round  iron  rods  or  tubes, 
about  two  inches  in  diameter,  one  at  each  comer,  and  through 
the  top  three  screws  passed,  which  were  used  to  compress  the 
material  veneered,  between  the  plate  on  the  screw  and  the 
platform  of  the  frame.  An  iron  plate  extended  down  from 
the  front  of  the  base  of  the  plate,  in  slightly  elliptical  form, 
until  at  the  center  it  was  apparently  on  a  level  with  the  bot- 
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torn  of  the  lower  flange  on  the  frame.  There  was,  at  the 
time  appellee  W88  injured,  twenty-four  of  these  frames  in 
use  in  appellant 'it  factory.  They  all  rested  upon  a  wooden 
railway  about  thirty  feet  in  len^h.  The  railway  was  com- 
posed of  oak  pieces  from  eight  to  twelve  feet  in  length,  and 
about  four  inches  square,  and  the  rails  fitted  into  the  angle 
formed  by  the  flanges  at  each  end  of  the  frame.  Each  frame 
weighed  about  five  hundred  pounds,  the  top  and  base  being 
of  about  equal  weight.  The  frames  were  not  attached  to  the 
rails,  nor  the  rails  to  the  floor,  otherwise  than  by  their  own 
weight.  The  accompanying  cut  illustrates  the  character  of 
the  frame,  and  the  manner  in  which  it  rested  npon  the  rails, 
better  than  it  can  he  described : 


346  APPELLATE  COURT  OP  INDIANA, 


Eiurh-b  Furniture  Co.  v.  Byrues — *4  Iiid  App.  341. 

It  is  the  theory  of  appellee's  case  that  the  appellant  was 
gailty  of  negligence  in  failing  securely  to  fasten  the  rails 
to  the  floor,  and  securely  to  fasten  the  press  to  the  rails,  and 
that  by  reason  of  such  failures  the  press  slipped  or  worked 
oflf  the  rails,  and  thereby  lost  its  balance  and  fell  over  on  the 
appellee,  while  he  was  engaged  in  his  work  about  the  frame. 

It  was  incumbent  on  the  appellee  to  establish  not  only  that 

the  accident  happened  and  that  he  was  injured,  but  also  that 

the  accident  was  the  result  of  some  negligent  act  or 

4.  omission  on  the  part  of  appellant,  and  that  the  injurj'^ 
did  not  arise  from  a  risk  assumed  by  the  appellee. 

The  evidence  further  shows  that  the  press  which  fell  upon 
and  injured  the  appellee,  was,  at  the  time  of  the  accident, 
being  used  in  connection  with  three  other  presses  that  stood 
about  four  inches  apart ;  that  all  the  presses  were  alike,  and 
they  were  used  in  appellant's  factory  to  press  veneered 
boards  varying  in  length  from  one  foot  to  six  or  seven  feet; 
that  for  this  purpose  the  presses  were  required  to  be  moved 
about  on  the  rails  to  accommodate  the  length  of  board  re- 
quired to  be  pressed. 

The  testimony  of  appellee's  witness  Koerner,  is  to  the  ef- 
fect that  the  presses  could  be  nested  together  in  bunches 
of  from  two  to  four  or  five,  and  remained  in  one  place 

5.  sometimes  two  hours,  sometimes  half  a  day,  and  some- 
times for  a  much  longer  time.     This  particular  bunch 

of  presses  that  was  being  used  together  at  the  time  of  the 
accident  had  been  loaded  the  night  before,  with  a  stack  of 
drawer  fronts  about  eighteen  inches  in  height,  four  feet  in 
length,  and  a  foot  in  width,  and  the  press  put  upon  them. 
The  appellee  had  been  engaged  in  appellant's  service  for 
about  four  months.  The  duties  of  his  employment  required 
him  to  work  wnth  and  about  these  presses  daily.  They  were 
the  ordinary  implements  of  his  employment.  There  was 
nothing  about  the  press  that  he  did  not  have  every  oppor- 
tunity to  know.  Its  form,  size  and  construction,  and  its  lia- 
bility, if  there  was  any,  to  be  easily  overturned,  were  all 


MAT  TERM,  1909.  347 

Emrlch  Furniture  Co.  v.  Bymefl— 44  Ind.  App.  341. 

open  and  plainly  visible  to  him.  He  knew  that  the  presses 
were  not  firmly  attached  to  the  rails,  for  he  had  helped  to 
move  them  abont  upon  the  rails. 

It  is  pointed  ont  that  there  were  holes  in  the  flanges  of  the 
presses,  indicating  that  they  were  intended  to  be  fastened 
to  the  rails  upon  which  they  rested,  and  it  is  argued,  there- 
fore, that  appellant  was  guilty  of  negligence  in  not  bolting 
them  to  the  rails.  The  appellee  testified  that  he  knew  these 
holes  were  in  the  flanges  for  the  bolts  to  go  through.  He 
had  every  opportunity  to  know  that  the  holes  were  there. 
His  daily  employment  abont  and  with  the  machines  gave  him 
such  opportunity  to  have  full  information  upon  this  sub- 
ject. Knowing  that  the  holes  were  there,  he  necessarily 
knew  they  were  not  filled  with  bolts.  By  seeing  the  ma- 
chines moved,  as  the  evidence  introduced  by  appellee  shows 
they  were,  and  by  helping  to  move  them  himself,  he  had  posi- 
tive knowledge  that  they  were  not  attached  to  tlie  rails  by 
bolts  or  screws,  or  in  any  other  manner.  The  evidence  shows 
conclusively  that  the  appellee  knew  all  there  was  to  know 
with  reference  to  the  danger  of  the  falling  of  the  press  upon 
him,  arising  from  its  size,  weight,  form,  and  the  fact  that 
it  was  not  firmly  attached  to  the  rails.  Under  the  well-set- 
tled rules  of  law,  these  risks  were,  therefore,  assumed  risks 
of  his  employment.  Not  only  is  this  so,  but  the  evidence  in- 
troduced by  appellee  affirmatively  shows  that  from  the  ne- 
cessity there  was  of  moving  these  presses  about,  and  nesting 
them  together  to  accommodate  the  size  of  the  stuff  to  be 
pressed,  made  it  impracticable  to  bolt  them  or  otherwise 
firmly  to  attach  them  to  the  rails  on  which  they  rested. 

Of  the  alleged  dangers  arising  from  the  use  of  the  presses 
by  appellee,  the  evidence  justified  a  finding  that  there  was 
only  one  which  the  appellee  did  not  know  of  and  assume  as 
n  part  of  the  risks  of  his  employment,  and  that  one  arose 
from  the  fact  that  the  rails  were  not  firmly  attached  to  the 
floor.  The  evidence  showed  that  the  rails  were  not  attached 
to  the  floor,  and  it  justified  the  finding  that  appellee  did  not 
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know  of  this  fact,  and  that  the  circumstances  were  such  as 
not  to  impute  knowledge  to  him;  and  the  only  possible 
ground  upon  which  the  verdict  of  the  jury  in  this  case  can 
be  upheld  is  that  the  appellant  was  guilty  of  negligence  in 
not  securely  fastening  the  rails  to  the  floor,  and  that  they 
spread  apart  and  let  the  press  fall  on  appellee  while  he  was 
in  the  act  of  unloading  it. 

The  loading  and  unloading  of  the  presses  involved  no 

shifting  or  moving  of  the  presses.     All  that  was  required 

to  be  done  in  loading  and  unloading  them  was  simply 

6.  to  lay  the  boards  upon  the  presses,  as  they  stood  on 
the  rails,  turn  the  screws  down  upon  them,  loosen  the 

screws,  and  take  the  boards  off.  The  negligence  of  the  ap- 
pellant is  not  necessarily  established  by  proof  that  the  rails 
were  not  securely  fastened  to  the  floor,  and  for  that  reason 
they  spread  apart  and  let  the  press  slip  off  and  fall  on  the 
appellee.  Whether  this  omission  was  an  act  of  negligence 
depends  upon  whether  or  not  the  accident  alleged  to  have 
resulted,  or  one  of  similar  character,  was  such  as  a  reason- 
able person  ought  to  have  anticipated  would  or  might  hap- 
pen from  the  conditions.    An  employer  is  bound  to 

7.  exercise  reasonable  care  to  provide  his  employes  with 
a  safe  place  in  which  to  work,  and  with  safe  imple- 
ments to  work  with,  and  to  exercise  reasonable  diligence  to 
keep  them  in  a  safe  condition.  This  duty  requires  that  he 
shall  anticipate  all  such  dangers  as  reasonably  and  naturally 
flow  from  the  conditions  of  the  place  Iq  which  his  employes 
work,  and  the  appliances  for  work  with  which  they  are  fur- 
nished.   The  same  rule  defining  negligence  applies  to 

8.  an  employer  of  servants  that  applies  to  all  other  per- 
sons in  all  other  relations  of  life,  and  that  is,  that 

those  who  are  responsible  for  the  conditions  are  bound  to 
know  of  the  consequences  that  naturally  and  reasonably  flow 
from  them.  But  neither  an  employer  of  servants,  nor  any 
other  person  in  any  other  relation  of  life,  is  bound  to  fore- 
see and  provide  against  the  happening  of  extraordinary  ac- 
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cidents.  Enochs  v.  Pittsburgh,  etc.,  E,  Co.  (1896),  145  Ind. 
635;  New  York,  etc.,  B.  Co.  v.  Perriguey  (1894),  138  Ind. 
414;  McOahan  v.  Indianapolis  Nat.  Oas  Co.  (1895),  140  Ind. 
335,  29  L.  R.  A.  355,  49  Am.  St.  199;  Nickey  v.  Steuder 
(1905),  164  Ind.  189;  Davis  v.  Mercer  Lumber  Co.  (1905), 
164  Ind.  413;  Lane  v.  Atlantic  Works  (1872),  111  Mass. 
136;  Stone  v.  Boston,  etc.,  B.  Co.  (1898),  171  Mass.  536,  51 
N.  B.  1,  41  L.  R.  A.  794;  Wharton,  Negligence  (2d  ed.), 
§776;  PoUock,  Torts  (4th  ed.),  30-39;  1  Cooley,  Torts  (3d 
ed.),  124,  125;  BtUmanv.  Indianapolis,  etc.,  B.  Co.  (1881), 
76  Ind.  166,  40  Am.  Rep.  230 ;  Terre  Haute,  etc.,  B.  Co.  v. 
Buck  (1884),  96  Ind.  346,  49  Am.  Rep.  168. 

In  the  ease  of  Chicago,  etc.,  B.  Co.  v.  Dinius  (1908),  170 
Ind.  222,  the  Supreme  Court  said  in  reference  to  this  ques- 
tion :  "The  rule  well  affirmed  by  the  authorities  is  that  un- 
der the  law  a  person  is  required  to  anticipate  or  foresee  and 
guard  against  what  usually  happens  or  is  likely  to  happen, 
but  this  rule  does  not  require  him  to  anticipate  or  foresee 
and  provide  against  that  which  is  unusual  and  not  likely  to 
happen,  or,  in  other  words,  that  which  is  only  remotely  and 
slightly  probable.  The  general  test  in  such  cases  is  not 
whether  the  injurious  result  or  consequence  was  possible, 
but  whether  it  was  probable,  that  is,  likely  to  occur  according 
to  the  usual  experience  of  persons." 

Was  it  reasonable  or  probable  that  an  accident,  such  as 
the  appellee  claims  happened  in  this  case,  would  occur ;  that 
is,  that  while  the  presses  were  being  unloaded  the  rails  would 
spread  from  under  them  and  let  them  fall?  Was  the  ap- 
pellant bound  to  anticipate  that  such  an  accident  would  oc- 
cur? If  it  was,  then  it  was  the  duty  to  have  fastened 
the  rails  securely  to  the  floor.  But  if  such  accident  was  not 
likely  to  happen,  then  appellant  was  not  guilty  of  negligence 
in  failing  thus  to  secure  them. 

The  evidence  discloses  that  these  frames  were  usually  used 
in  what -was  called  **  nests,"  three  or  four  frames  set  to- 
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gether  to  accommodate  the  size  of  the  material  to  be 

9.  pressed.  They  were  not  designed,  as  wheeled  vehicles 
would  bo,  to  be  run  back  and  forth  over  the  rails. 
They  were  moved  very  slowly,  about  an  inch  at  a  time,  when 
they  were  moved  at  all,  as  the  evidence  discloses  they  fre- 
quently were.  The  rails  themselves  and  the  manner  in  which 
the  frames  rested  upon  them  were  plainly  visible  to  all  per- 
sons who  had  occasion  to  be  around  them.  Their  great 
weififht  and  the  manner  in  which  they  rested  upon  the  rails 
were  amply  sufficient  to  hold  the  rails  solidly  to  the  floor, 
and  to  hold  the  frames  solidly  upon  the  rails.  The  only 
likelihood  of  the  rails'  coming  out  from  under  the  frames 
was  at  times  when  they  were  moved,  and  then  those  engaged 
in  moving  them  could  not  help  seeing  any  displacement  of 
the  rails.  There  is  no  evidence  that  any  accidents  had  ever 
happened  from  these  rails'  spreading  under  these  frames, 
and  letting?  any  of  them  fall.  There  is  no  evidence  that  any 
of  them  ever  did  fall  off  the  rails,  unless  it  could  be  said 
that  the  evidence  in  this  case  establishes  the  fact  that  this 
accident  happened  from  the  rails'  spreading,  as  appellee  con- 
tends. It  was  not  reasonable  or  probable,  and  therefore  not 
to  be  anticipated,  that  the  rails  on  which  the  frames  rested 
would,  of  their  own  volition,  slip  from  under  the  heavy  iron 
frames,  and  it  was  not  negligence  on  the  part  of  appellant 
to  fail  to  foresee  such  a  result  and  provide  against  it. 

We  think,  too,  that  the  evidence  proper  to  be  considered 
shows  without  conflict  that  the  accident  happened  because 
the  appellee  pulled  the  iron  frame  over  on  himself,  that  the 
rails  did  not  spread,  and  that  a  displacement  of  the  rails  had 
nothing  to  do  with  the  accident. 

The  appellee's  account  of  the  accident  is  that  after  he  had 

loosened  the  screws  on  the  press,  and  while  standing  on  the 

frame  in  front  of  the  press  that  fell  upon  him,  he  felt 

10.    the  rails  spreading  under  his  foot;   that  he  stepped 

down  in  front  of  the  pn»ss,  and  was  just  in  the  act  of 

taking  the  (*over  oiT  the  veneered  boards  in  the  press,  pre- 
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paratory  to  removing  the  load,  when  the  press  fell  upon  him 
and  injured  him,  rendering  him  unconscious,  and  that  the 
load  was  yet  in  the  press  when  it  fell.  Witnesses  who  were 
assisting  the  appellee  in  removing  the  boards  were  intro- 
duced by  appellant,  and  they  testified  that  the  accident  oc- 
curred in  this  manner :  That  after  the  appellee  had  loosened 
the  screws  he  stepped  down  in  the  track  between  the  rails, 
took  hold  of  the  top  of  the  frame,  and  with  his  feet  pushed 
the  whole  load  through  the  presses;  that  the  moment  the 
load  was  pushed  off  the  first  press,  it  upset  with  the  ap- 
pellee, who  fell  back  in  the  track,  and  the  press  fell  upon 
him.  The  only  eyewitness  to  the  transaction,  besides  himself, 
introduced  by  the  appellee,  testified  that  as  he  saw  the  acci- 
dent the  appellee  was,  at  the  time  the  press  fell,  pushing  the 
load  of  boards  with  one  hand,  while  with  his  other  hand  he 
was  holding  the  frame  of  the  press,  when  it  fell.  The  jury 
find,  in  answer  to  interrogatories,  that,  at  the  time  the  press 
fell,  the  appellee  had  pushed  the  load  of  boards  off  the 
press,  and  had  hold  of  the  frame  of  the  press  with  one  hand, 
but  did  not  push  it  with  his  feet.  All  of  the  eyewitnesses 
to  the  occurrence — those  who  saw  the  condition  of  the  press 
immediately  after  it  fell,  and  when  it  did  fall,  and  who  lifted 
it  up  off  the  appellee  after  he  had  fallen,  and  knew  of 
the  facts  with  reference  to  which  they  testified — say  that  the 
rails  did  not  spread  apart,  and  that  the  press,  w^hen  raised 
up,  settled  back  to  its  place  upon  the  rails,  the  only  possible 
conflict  in  this  evidence  being  the  testimony  of  the  appellee, 
that  he  felt  the  rails  spreading  under  his  feet  while  he  stood 
on  the  frame.  He  does  not  pretend  to  know  that  the  rails 
spread.  He  did  not  see  them.  He  assumed  that  they  spread 
on  account  of  some  sensation  he  felt  while  standing  on  the 
frame  of  the  press.  If  this  could  be  said  to  be  in  conflict 
with  the  otherwise  uncontradicted  evidence,  we  think  it 
should  be  rejected  as  being  in  conflict  with  natural  laws. 
It  is  a  physical  impossibility  that  these  rails,  with- 
out   any    lateral   force    to   push   them    apart,    should   slip 
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out  from  under  these  heavy  presses,  which  bore  down  upon 
them  with  the  weight  of  over  a  ton,  in  a  space  of  less  than 
five  feet.  The  testimony  of  a  witness  which  conflicts  with 
natural  law  is  not  legitimate  eviden<*e,  and  cannot  be  con- 
sidered. Lake  Erie,  etc.,  R.  Co.  v.  Stick  (1896),  143  Ind. 
449. 

Judgment  rcn-ersed,  with  instructions  to  the  court  below 
to  grant  a  new  trial. 

Watson,  C.  J.,  Comstock,  P.  J.,  and  Myers,  J.,  concur. 

Dissenting  Opinion. 

Hadley,  J. — I  cannot  concur  in  the  opinion  of  the  major- 
ity of  this  court.  The  record  shows  that  there  was  evidence 
to  support  every  material  averment  of  the  complaint;  that 
the  manner  of  the  accident,  as  testified  to  by  appellee,  was  not 
one  of  the  risks  «issumed  by  him,  and  that  he  was  not  con- 
tributorily  negligent.  Whether  his  stor>^  was  true,  or 
whether  it  was  wholly  overthrown  bj'  other  evidence,  were 
questions  for  the  jury. 

Neither  can  I  agree  that  it  was  a  physical  impossibility, 
measured  by  natural  laws,  for  the  accident  to  have  occurred, 
as  claimed  by  appellee.  In  the  very  nature  of  things  this 
rule  should  not  be  invoked  except  in  the  clearest  cases,  and 
where  the  facts  disclose  such  natural  impossibility  beyond 
any  doubt. 

The  record  shows  that  the  machines  were  made  with  holes 
in  the  base  for  the  purpose  of  providing  means  for  securely 
fastening  them  by  bolts  and  screws  to  whatever  they  rested 
upon.  This  indicates  that  the  manufacturers  of  the  ma- 
chines anticipated  that  there  was  a  necessity  for  them  to  be 
so  fastened.  The  record  shows  that  the  scantlings,  upon  which 
the  presses  rested,  were  not  nailed  down,  and  frequently 
worked  out  from  imder  the  presses,  either  on  account  of  the 
vibration  of  the  building,  caused  by  operation  of  the  ma- 
chinery therein,  or  by  the  movement  of  the  presses,  caused 
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by  the  employes'  placing  and  removing  the  veneering,  and 
fastening  and  unfastening  the  screws.  A  foreman  of  appel- 
lant testified  that  he  had  observed  this,  and  had  driven  them 
back  in  place,  and  otherwise  replaced  them  as  best  he  could. 
It  certainly  wastippellant's  duty  to  make  them  secure,  and 
appellee  had  a  right  to  assume  that  it  had  done  so.  The 
record  shows  that  appellee  had  no  knowledge  of  this  ten- 
dency of  the  scantlings. 

The  jury  has  passed  upon  all  these  questions.  There 
is  nothing  in  the  record  that  shows  that  it  was  not  composed 
of  unbiased,  fair-minded  men.  Their  findings  upon  these 
questions  of  fact  are  binding  upon  us. 

I  therefore  dissent. 

Boby,  J.,  concurs  in  the  dissenting  opinion. 


Chicago,  Indianapolis  and  Louisville  Railway 
Company  v.  Stepp,  Administratrix 

(No.  6,517.     Filed  May  14,  1909.    Rehearing  denied  Jaly  1,  1909. 

Transfer  denied  October  7,  1909.] 

1.  Plsadh^o. — Demurrer  to  Complaint, — Amended  Complaint  on 
File. — ^A  demurrer  to  tlie  "complaint,"  where  an  "amended  com- 
plaint," Is  on  file,  will  be  considered  as  addressed  to  the  latter, 
p.  355. 

2.  PLEAonro. —  Complaint, —  Railroads. —  Highway  Crossing  Acci- 
dents.— ^A  paragraph  of  complaint  alleging  that  the  plaintiff's 
decedent  attempted  to  cross  defendant  railroad  company's  track 
upon  a  highway,  that  he  looked  and  listened  but  neither  saw  nor 
heard  a  train,  that  defendant  negligently  failed  to  sound  the 
whistle  or  ring  the  bell,  and  ran  over  and  killed  said  decedent, 
and  another  paragraph  alleging  that  the  defendant  placed  a  shed 
and  a  pile  of  ties  along  its  track,  thereby  obstructing  a  view 
thereof,  that  the  decedent  looked  and  listened,  but  neither  saw 
nor  heard  the  approaching  train,  and  that  defendant  negligently 
failed  to  ring  the  bell  or  sound  the  whistle,  and  ran  upon  and 
killed  the  decedent,  severally  state  a  cause  of  action,    p.  355. 

8.  Pleadiwo. — Complaint, — Railroads, — Negligence  of  Employes. — 
Line  of  Duty. — ^A  complaint  against  a  railroad  company  for  killing 
a  traveler  upon  a  highway  crossing  need  not  allege  directly  that 
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the  negligent  acts  of  Its  servants  causing  such  death  were  com- 
mitted while  in  the  line  of  daty,  where  the  complaint  otherwise 
shows  it    p.  357. 

4.  Railboads. —  Buildings  Near  Track. —  Negligence, —  A  railroad 
company's  maintenance  of  a  shed  and  a  rick  of  ties  along  its 
track,  80  ns  to  obstruct  the  view  of  travelers  using  the  highway, 
does  not  constitute  negligence  as  a  matter  of  law,  but  the  manner 
of  uiaintenance  may  constitute  negligence,    p.  358. 

5.  Appeal.  —  Unsatisfactory  Judgment,  —  Railroads,  —  Highicay 
Crossing  Accidents. — ^Where  decedent,  somewhat  deaf,  walked 
from  a  saloon  toward  and  upon  a  railroad  crossing,  no  signal 
being  given  of  the  approaching  train,  and  there  being  time  for  the 
engineer  to  slow  the  train,  thus  avoiding  the  death,  and  the  an- 
swers to  the  interrogatories  are*  to  some  extent  conflicting  and 
indefinite,  and  the  result  reached  seems  clouded  with  doubts,  a 
new  trial  may  be  ordered.    Roby,  J.,  dissenting,    p.  359. 

Prom  Floyd  Circuit  Court ;  WUUam  C.  Utz,  Judge. 

Action  by  Sarah  H.  Stepp,  as  administratrix  of  the  estate 
of  George  H.  Stepp,  deceased,  against  the  Chicago,  Indian- 
apolis and  Louisville  Railway  Company.  From  a  judgment 
on  a  verdict  for  plaintiff  for  $4,500,  defendant  appeals.  Re- 
versed. 

E,  C.  Field,  H.  B.  Kurrie,  M.  Z.  Stannard  and  0.  B.  Mc- 
Intyre,  for  appellant. 

Oeorge  C.  Kopp,  WiUard  Phipps  and  C.  L.  Jewett,  for  ap- 
pellee. 

CoMSTOCK,  P.  J. — ^Appellee  recovered  judgment  against 
appellant  for  the  killing  of  her  decedent  by  a  train  run  on 
appellant's  railway  over  a  public  crossing  about  9  o'clock 
in  the  morning  of  October  7,  1905. 

The  amended  complaint  is  in  three  paragraphs.  The  first 
alleges  negligence  in  failing  to  give  the  statutory  signals  as 
the  train  approached  the  crossing ;  the  second,  negligence  in 
failing  to  give  such  signals,  and  in  erecting  a  berry  shed 
and  piling  erossties  upon  the  right  of  way  some  distance 
south  of  the  crossing,  so  as  to  obstruct  the  view  of  a  train 
from  the  time  it  was  within  five  hundred  feet,  until  within 
about  one  hundred  and  fifty  feet  of  the  crossing;  the  third, 
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negligence  in  failing  to  give  warning  to  the  decedent  when  he 
was  discovered  upon  the  track  when  the  engineer  was  about 
one  hundred  and  twenty-five  feet  from  the  crossing,  and  also 
in  maintaining  a  berry  shed  and  piling  crossties  as  before 
stated.  In  the  third  paragraph  there  is  no  charge  of  failure 
to  give  the  statutory  signals. 

A  separate  demurrer  for  want  of  facts  was  overruled  as 
to  each  of  said  paragraphs,  and  a  general  denial  filed  thereto. 
Appellant's  motions  for  judgment  on  the  answers  to  inter- 
rogatories returned  by  the  jury,  and  for  a  new  trial,  were 
overruled. 

The  assignment  of  errors  questions  the  sufficiency  of  each 
paragraph  of  said  amended  complaint,  the  action  of  the 
court  in  overruling  appellant's  motion  for  judgment  on  the 
answers  to  interrogatories,  and  in  overruling  the  motion  for 
a  new  trial. 

Appellee  makes  the  point  that  the  record  fails  to  disclose 
that  any  demurrer  was  filed  to  any  paragraph  of  the  com- 
plaint, and  that  no  question  is  presented  as  to  their  suf- 
fieiencv. 

The  point  is  made  upon  the  fact  that  the  pleading  to  which 

the  demurrer  was  addressed  is  styled  **the  complaint."    The 

demurrer  was,  however,  filed  after  the  amended  com- 

1.  plaint  was  filed,  and  it  was  overruled  as  a  demurrer 
to  the  amended  complaint.    It  should,  therefore,  be 

treated  as  a  demurrer  to  the  amended  complaint.  City  of 
Vincennes  v.  Specs  (1905),  35  Ind.  App.  389. 

It  is  objected  that  in  none  of  said  paragraphs  is  it  averred 

that  defendant  was  negligent.    Each  paragraph  alleges  that 

the  defendant  on  October  7,  1905,  was  the  owner  and 

2.  operator   of   a   line   of   railroad,    with   locomotives, 
freight-  and  passenger-cars  to  and  from  the  city  of 

Louisville,  Kentucky,  to  the  city  of  Chicago,  Illinois;  that 
on  said  day  defendant's  railroad  and  right  of  way  ran 
through  Clark  county,  Indiana,  and  crossed  at  right  angles  a 
public  highway  kno\ni  as  the  ' '  Salem  road, "  at  a  point  near 
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St.  Joe,  Clark  county,  Indiana ;  that  said  railroad  runs  north 
and  south  at  said  highway  crossing,  and  said  highway  runs 
east  and  west;  that  on  said  day  while  plaintiff's  decedent 
was  traveling  west  on  said  highway,  and  when  he  arrived 
at  a  point  about  four  or  five  feet  from  defendant's  railroad 
track  and  right  of  way,  where  the  same  crosses  said  high- 
way, and  when  he  reached  a  point  about  twelve  inches  west 
I  of  the  west  rail  of  defendant's  railroad  track  he  was  struck 

by  a  locomotive  in  charge  of  defendant's  servants,  drawing 
a  passenger-train,  and  traveling  north  on  said  railroad  track 
at  the  rate  of  fifty  miles  per  hour,  and  then  and  there  in- 
stantly killed. 

The  first  paragraph  alleges,  in  addition,  that  defendant's 
servants,  in  charge  of  defendant's  locomotive  and  train  of 
cars  which  struck  and  killed  the  decedent,  carelessly  and 
negligently  failed  and  omitted  to  sound  the  whistle  on  said 
locomotive  distinctly  three  times  when  said  locomotive  was 
not  less  than  eighty  rods  nor  more  than  one  hundred  rods 
from  said  crossing,  and  carelessly  and  negligently  failed  to 
ring  the  bell  attached  to  said  locomotive  continuously  when 
said  locomotive  was  not  less  than  eighty  rods  nor  more  than 
one  himdred  rods  from  said  crossing,  and  until  said  locomo- 
tive had  reached  said  crossing.  In  addition  to  said  objec- 
tions made  to  the  first  paragraph,  it  is  especially  objected 
that  it  contains  no  averment  that  if  the  statutory  signals 
had  been  given  they  could  have  been  heard  and  the  injury 
avoided.  Said  paragraph,  after  a  direct  statement  of  the 
acts  of  negligence  by  defendant's  servants,  alleges  that  as 
a  direct  result  of  the  negligence  of  the  defendant,  as  herein 
set  out,  the  decedent  met  his  death.  These  averments  taken 
together  sufficiently  charge  the  cause  of  the  injury  and  the 
fault  of  defendant. 

In  the  second  paragraph  the  defendant  is  also  charged 
with  having,  on  said  October  7,  and  for  more  than  four 
weeks  prior  thereto,  kept  and  maintained  a  berry  shed,  lo- 
cated at  a  point  about  one  hundred  and  sixty  feet  south  of 
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the  crossing  of  said  highway  and  about  six  feet  from  de- 
fendant's railroad  track;  that  said  shed  was  about  fifteen 
feet  high,  fifteen  feet  wide,  and  about  thirty-six  feet  long; 
that  beginning  at  the  south  end  of  said  berry  shed  there  was, 
and  had  been  for  more  than  two  weeks  prior  to  the  acci- 
dent, a  pile  of  crossties  extending  about  four  hundred  and 
fifty-eight  feet  south  of  said  shed  and  parallel  with  said  rail- 
road track  and  right  of  way;  that  said  crossties  extended 
about  nine  feet  above  the  grade  of  said  railroad  track ;  that 
both  the  berry  shed  and  the  crossties  were  on  the  east  side 
of  said  track;  that  because  of  said  crossties  upon  the  de- 
fendant's right  of  way  as  aforesaid,  and  of  said  berry  shed, 
decedent's  view  of  said  railroad  track  was  obstructed,  be- 
ginning at  a  point  150  feet  south  of  said  crossing,  for  a  dis- 
tance of  494  feet ;  that,  notwithstanding  the  fact  that  they 
obstructed  the  view  of  people  using  said  highway  traveling 
west,  defendant  carelessly  and  negligently  permitted  them 
to  remain.  It  is  also  alleged  that,  by  reason  of  the  careless- 
ness and  negligence  of  the  defendant's  servants  in  failing 
to  sound  the  whistle  on  said  locomotive  and  to  ring  the  bell 
attached  to  the  same,  as  complained  of  herein,  and  owing  to 
the  carelessness  and  negligence  of  defendant  in  permitting 
said  crossties  and  berry  shed  to  be  and  remain  along  and 
upon  the  right  of  way,  obstructing  decedent's  view,  he  re- 
ceived the  injuries  which  caused  his  death  as  herein  com- 
plained of. 

The  maintenance  of  the  shed  and  the  pile  of  crossties  is 
charged  directly  to  appellant.     It  is  not  alleged  by  direct 

averment  that  when  the  servants  failed  to  discharge 
3.    their  particular  duties  they  were  in  the  employ  of,  and 

acting  for,  the  appellant,  but  under  recent  decisions 
the  complaint  was  sufficient  to  withstand  a  demurrer.  Cleve- 
land,  etc,  E,  Co.  v.  VanNatta  (1909),  post,  608;  Indianapoli<i 
Union  R.  Co.  v.  Waddington  (1907),  169  Ind.  448;  South- 
ern R.  Co.  V.  Elliott  (1908),  170  Ind.  273;  Cincinnati,  etc., 
Electric  St.  R.  Co.  v.  Cook  (1909),  ante,  303. 
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The  third  paragraph,  like  the  second,  charges  the  defend- 
ant with  having  kept  and  maintained  on  its  right  of  way  a 
berry  shed,  describing  it  substantially  as  stated  in  the  second 
paragraph  before  set  forth,  and,  in  addition  alleges  that, 
owing  to  the  carelessness  and  negligence  of  defendant  in  per- 
mitting said  crossties  and  berry  shed  to  be  and  remain  along 
and  upon  the  right  of  way,  decedent's  view  south  of  said 
railroad  track  from  said  crossing  was  obstructed  for  a  dis- 
tance of  about  five  hundred  feet,  but  that  the  engineer  in 
charge  of  said  locomotive  which  struck  and  killed  decedent 
saw  and  discovered  decedent's  perilous  situation  while  cross- 
ing said  railroad  track  when  within  about  one  hundred  and 
twenty-five  feet  of  decedent,  and  carelessly  and  negligently 
failed  to  sound  any  danger  signal  on  said  locomotive,  and 
carelessly  and  negligently  failed  to  shut  off  the  steam  of  said 
locomotive,  or  to  apply  his  air  before  striking  decedent  and 
killing  him ;  that  if  the  servant  in  charge  of  said  locomotive 
had  sounded  the  danger  whistle  or  shut  off  the  steam  on  said 
locomotive,  reversed  his  engine  and  applied  the  air,  the  speed 
of  said  locomotive  would  have  been  reduced  to  fifteen  or 
twenty  miles  per  hour  by  the  time  said  locomotive  reached 
decedent  on  said  crossing,  which  would  have  enabled  dece- 
dent to  pass  over  said  railroad  track,  and  he  would  have  es- 
caped being  killed  by  said  locomotive ;  that  decedent  met  his 
death  as  a  direct  result  of  the  carelessness  and  negligence 
of  defendant  in  permitting  said  berry  shed  and  crossties  to 
remain  upon  the  right  of  way  as  complained  of  herein,  and 
of  the  carelessness  and  negligence  of  defendant's  engineer 
in  failing  to  sound  the  danger  signal  on  said  locomotive  after 
seeing  and  discovering  decedent's  peril,  and  of  his  careless- 
ness and  negligence  in  failing  to  reverse  his  engine  or  apply 
the  air. 

The  maintenance  of  the  shed  and  pile  of  crossties  upon  the 
right  of  way  was  not  in  itself  negligence  as  a  matter 

4.  of  law  (Chicago,  etc,  R.  Co.  v.  Thomaa  [1897],  147 
Ind.  35)  ;  but  the  conditions  and  circumstances  under 
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which  they  were  maintained  might,  under  the  evidence,  with 
other  conduct  and  management  of  the  trains  of  appellant, 
have  constituted  negligence.  The  cases  cited  in  connection 
with  the  second  paragraph  apply  to  the  third. 

The  facts  specially  found  by  the  jury  are,  in  part,  as  fol- 
lows:    Defendant's  railroad  runs  approximately  north  and 

south,  and  the  public  highway  runs  east  and  west  at 
5.     a  point  where  it  crosses  appellant's  track  north  of  a 

berry  shed.  It  was  196  feet  from  the  south  end  of  the 
crassing  to  the  north  end  of  the  berry  shed,  which  was  lo- 
cated six  feet  from  the  railroad  tracks,  and  which  was  from 
thirty  to  thirty-one  feet  long,  between  ten  and  eleven  feet 
wide,  and  twelve  feet  high  at  the  northeast  corner  and  four- 
teen feet  high  at  the  northwest  comer.  There  was  nothing 
between  the  shed  and  the  railroad  track  to  obstruct  the  view 
of  a  person  standing  on  the  intersection  of  the  highway  and 
railroad  track  and  looking  southwardly  along  the  track. 
There  was  nothing  between  the  shed  and  the  railroad  track 
to  obstruct  the  view  of  a  person  approaching  the  crossing 
from  the  east  along  the  public  highway  after  he  was  within 
five  feet  of  the  railroad  track.  There  was  a  stack  of  cross- 
ties,  from  four  to  seven  feet  in  height,  and  eight  feet  in 
width,  located  from  five  to  seven  feet  from  the  track,  extend- 
ing from  the  south  end  of  the  berry  shed  southwardly  for 
one  hundred  and  fifty  to  three  hundred  feet,  at  right  angles 
to  the  railroad  track.  There  was  nothing  within  four  hun- 
dred feet  of  the  crossing  to  obstruct  the  view  of  a  person  on 
the  crossing  and  looking  southwardly  along  the  railroad 
track.  The  berrj'  shed  obstructed  the  view  for  a  distance  of 
within  four  hundred  and  twenty  feet  of  the  crossing,  and  the 
view  for  a  distance  of  four  hundred  feet  of  one  occupying  a 
position  between  the  east  rail  of  the  track  and  the  point  two 
feet  east  thereof,  looking  southwardly  along  the  railroad 
track. 

The  evidence  is  uncontradicted  that  the  decedent  walked 
direct  from  a  saloon,  located  a  few  minutes'  walk  from,  and 
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in  plain  view  of,  the  railroad  crossing,  to  and  upon  the  rail- 
road traok  without  stopping:;  that  when  he  was  within  five 
or  six  feet  of  the  trar'k  he  looked  np  and  down  the  track,  and 
walked  more  slowly. 

The  engineer  first  discovered  the  decedent  when  the  en- 
gine was  within  two  hundred  feet  of  the  crossing.  He  was 
between  the  rails  of  the  track,  walking  toward  the  w-est.  The 
engineer  relied  upon  the  presumption  that  he  would  step 
from  the  track  and  avoid  injury.  When  he  was  struck  he 
was  in  the  act  of  stepping  from  the  railroad  track  to  a  point 
west  of  the  crossing.  When  the  decedent  was  six  or  eight 
feet  east  of  the  track  he  looked  up  and  down  the  track.  The 
engine  bell  was  not  ringing  at  the  time  the  locomotive  ap- 
I)roached  and  crossed  over  the  crossing.  At  a  distance  of 
400  feet  south  of  the  crossing  a  person  of  ordinary 
height,  occupying  a  position  on  or  just  east  of  the  crossing, 
could  have  seen  some  part  of  the  train  by  looking  atten- 
tively in  the  direction  from  which  the  train  was  approach- 
ing. The  locomotive  and  train  ran  at  a  speed  of  forty-five 
miles  per  hour,  and  consisted  of  an  engine,  tender  and  five 
cars.  It  was  a  regular  train  on  its  north-bound  trip,  and 
was  ordinarily  run  over  the  crossing  at  a  speed  of  from  forty 
to  forty-five  miles  per  hour.  The  decedent  was  partly  deaf. 
The  train  in  approaching  made  a  rumbling  noise,  which  could 
have  been  heard  by  a  person  of  ordinary  hearing  for  a  dis- 
tance of  from  one-fourth  to  one-half  a  mile.  The  track 
where  it  passed  over  the  highway  crossing,  and  for  some  dis- 
tance south,  was  constructed  on  a  curve  approximating  from 
four  to  six  degrees.  If  the  decedent  had  looked  southwardly 
along  the  track  he  could  have  seen  the  locomotive  when  it  was 
200  feet  south  of  the  crossing.  At  that  time  he  was  in  the 
center  of  the  track.  The  decedent  lived  about  two  and  one- 
half  miles  from  said  crossing. 

Some  of  the  findings  conflict.  Some  are  in  conflict  mth 
the  general  verdict.     Others  are  not  sustained  by  the  evi- 
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dence.  But  without  holding  that  such  conflict  is  irrecon- 
cilable under  the  rule  that  controls,  it  is  proper,  we  think,  to 
say  that  such  doubt  is  raised  from  the  whole  record,  as  to 
the  correctness  of  the  result,  that  another  hearing  should  be 
had. 

Other  alleged  errors  are  discussed,  but  they  may  not  arise 
again  upon  another  trial. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lant's motion  for  a  new  trial. 

Rabb,  Myers  and  Hadley,  JJ.,  concur. 

Watson,  C.  J.,  did  not  participate. 

Roby,  J.,  dissents. 

Dissenting  Opinion. 

Roby,  J. — The  complaint  is  broad  enough  to  admit  proof 
to  the  effect  that  the  plaintiff's  negligence,  conceding  him 
to  have  been  contributorily  negligent,  ceased  to  be  the  proxi- 
mate cause  of  the  injury  complained  of  by  reason  of  the  op- 
portunity which  the  defendant  had  to  avert  the  injury  after 
it  knew,  or  ought  to  have  known,  that  the  same  was  immi- 
nent. Indianapolis  St.  R.  Co,  v.  Marschke  (1906),  166  Ind. 
490;  Indianapolis  St.  R.  Co.  v.  Schmidt  (1905),  35  Ind. 
App.  202.  This  doctrine  is  applicable  to  a  case  of  this  kind. 
Southern  Ind.  R.  Co.  v.  Fine  (1904),  163  Ind.  617. 

It  is  true  that  a  railroad  engineer  may  presume,  within 
reasonable  limits,  that  a  person  whom  he  sees  upon  the  rail- 
road track  in  front  of  the  train  will  leave  it  before  the  train 
reaches  him,  but  such  presumption  does  not  operate  to  re- 
lieve the  engineer  from  exercising  reasonable  care  in  the 
premises,  and  if  there  is  any  circumstance  or  condition  tend- 
ing to  show  that  such  person  is  not  aware  of  the  proximity 
or  approach  of  the  train,  the  presumption  ceases  to  operate, 
and  immediate  and  timely  action  is  demanded  from  such  en- 
gineer. 
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I  think  the  evidence  is  sufficient  to  justify  a  finding  that 
the  engineer  was  not  authorized  to  rely  upon  such  presump- 
tion, and,  that  being  the  case,  the  judgment  ought  to  be  af- 
firmed. 


Cauthorn  v.  Bierhaus  et  al. 

[No.  6.423.     Filed  May  12,  1909.     Rehearing  denied  July  1,  1909. 

Transfer  denied  October  8,  1909.] 

1.  Judgment. — Motions  to  Modify, — Tinie  of  Making. — A  motion  to 
modify  a  Judgment  is  properly  made  at  the  time  of  the  rendition 
of  the  Judgment,  or  when  the  Judgment  is  read  in  open  court,  but 
must  be  made  at  the  same  term,  otherwise  the  court  has  no  Juris- 
diction,   p.  363. 

2.  Judgment. — Correction  After  Term. — ^The  trial  court  after  the 
term  at  which  Judgment  is  rendered,  has  the  power  in  a  proper 
proceeding  to  correct  clerical  mistakes,    p.  364. 

3.  Judgment. — Motions  to  Modify, — Excusable  Neglect. — After  the 
term  at  which  the  Judgment  is  rendered,  the  trial  court  has  no 
]>ower  to  modify  its  Judgment  on  the  ground  of  mistake,  inad- 
vertence, or  excusable  neglect>  under  §405  Burns  1908,  §399  R.  S. 
1881,  since  the  error  to  be  relieved  from  is  not  that  of  the  party, 
but  of  the  court,    p.  3G4. 

4.  Judgment. — Costs, — Uncertain, — A  Judgment,  in  a  quiet  title 
case,  that  the  plaintiff  recover  Judgment  as  to  all  costs  in  quieting 
a  certain  lot,  and  defendants  recover  costs  as  to  the  other 
lots,  is  neither  uncertain  nor  unintelligible,  though  it  may  be 
erroneous  and  difficult  of  ascertainment,    p.  365. 

5.  Judgment. — Costs, — Judicial  and  Administrative  Action. — Ren- 
dering a  Judgment  for  costs  is  a  Judicial  act,  but  ascertaining  the 
amount  of  such  costs  is  an  administrative  act    p.  366. 

6.  Costs. — Motions  to  Retax. — Judgment, — Where  the  Items  of 
costs  covered  by  a  Judgment  are  uncertain,  a  motion  to  retax  is 
the  proper  remedy,    p.  366. 

From  Eiiox  Circuit  Court;  Louis  A.  Meyer y  Special 
Judge. 

Suit  by  Margaret  C.  Cauthorn  against  William  C.  Bier- 
haus and  another.  Prom  the  judgment  rendered,  plaintiff 
appeals.    Affirmed. 

Robert  0.  Cauthorn,  for  appellant. 
C.  B.  Kessinger,  for  appellees. 
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Rabb,  J. — ^Appellant  brought  a  suit  in  the  court  below  to 
quiet  title  to  parts  of  lots  No.  45,  No.  46,  No.  55  and  No.  56 
in  the  old  town  of  Vincennes.  A  general  denial  was  filed  to 
the  complaint,  a  trial  was  had,  resulting  in  a  finding  against 
the  plaintiff  as  to  lots  No.  46,  No.  55  and  No.  56,  and  in  her 
favor  as  to  lot  No.  45,  and  upon  this  finding  the  following 
judgment  for  costs  was  rendered:  ** That  the  defendants 
recover  from  the  plaintiflP  their  costs  and  charges  laid  out 
and  expended,  except  as  to  their  costs  made  in  quieting  title 
to  said  lot  No.  45,  and  as  to  all  costs  in  quieting  lot  No.  45, 
the  court  adjudges  that  the  plaintiff  recover  of  the  defend- 
ants their  costs  and  charges  laid  out  and  expended." 

No  objection  was  taken  by  appellant  to  the  form  of  the 
judgment,  and  no  motion  was  made  at  the  term  at  which  it 
was  rendered  to  correct  or  modify  it.  But  more  than  a  year 
after  the  close  of  the  term,  the  appellant  filed  what  is  termed 
a  motion  to  modify  the  judgment,  in  which  the  court  was 
asked  to  set  aside  the  judgment  for  costs  therein  rendered 
in  favor  of  appellee,  and  render  judgment  for  all  the  costs 
in  favor  of  appellant.  This  motion  was  overruled,  and  the 
appellant,  at  a  subsequent  term  of  court,  filed  a  second  mo- 
tion, which  is  designated,  also,  as  a  motion  to  modify  the 
judgment,  and  which  avers  that  the  judgment  is  uncertain 
and  indefinite,  and  asks  that  the  judgment  be  modified  by 
the  court,  by  setting  out  some  rule  making  definite  and  cer- 
tain the  method  by  which  the  costs  may  be  taxed. 

Parties  to  an  action  in  court  are  presumed  to  be  in  court 

at  every  step  taken  in  their  cause,  and  if  any  objectionable 

action  is  taken  by  the  court  it  is  their  duty  to  present 

1.  their  objections  at  the  time  action  is  had.  The  par- 
ties are  supposed  to  be  in  court  when  the  judgment  in 
their  case  is  pronounced,  and  after  judgment  is  pronounced 
by  the  court  and  entered  of  record  upon  the  order-book  the 
law  requires  that  the  entry  of  the  judgment  shall  be  read 
in  open  court.  The  object  of  this  requirement  is  that  all  par- 
ties may  know  and  understand  exactly  what  judgment  has 
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been  rendered  by  the  court  and  entered  in  the  case,  and  it 
is  their  business  to  be  present  in  court  when  the  records  are 
read.  They  are  supposed  to  be  there,  and  if  they  have  any 
objection  to  the  form  of  the  judgment  rendered  such  ob- 
jection should  be  presented  at  the  time  the  judgment  is  read. 
The  proper  method  of  raising  such  objection  is  by  motion  to 
modify  the  same.  Quill  v.  Gallivan  (1886),  108  Ind.  235; 
Walter  v.  Walter  (1889),  117  Ind.  247;  Johnson  v.  Prine 
(1876),  55  Ind.  351 ;  Atkisson  v.  Martin  (1872),  39  Ind.  242 ; 
Forsythe  v.  Kreuter  (1885),  100  Ind.  27;  Adams  v.  La  Rose 
(1881),  75  Ind.  471;  Berkey  &  Gay  Furniture  Co.  v.  Has- 
call  (1890),  123  Ind.  502,  8  L.  R.  A.  65;  2  ElUott,  Gten. 
Prac,  §1034.  Such  motion  must  be  made  at  the  same  term 
at  which  the  judgment  is  rendered,  while  the  court  yet  has 
jurisdiction  of  the  cause.  After  the  close  of  the  term  the 
case  ceases  to  be  in  fieri,  and  the  court  has  no  further 

2.  jurisdiction  to  take  any  action  whatever  in  it.    It 
may,  of  course,  in  a  proper  case,  in  a  proper  proceed- 
ing, correct  clerical  mistakes  in  the  entry  of  the  record  of 
the  judgment,  but  it  is  not  such  a  mistake  that  is  sought  here 
to  be  corre(^ted. 

It  is  insisted  that  appellant's  proceeding  can  proi)erly  be 

sustained  under  the  provisions  of  §405  Bums  1908,  §396  B. 

S.  1881,  authorizing  the  court  to  grant  relief  to  par- 

3.  ties  against  whom  judgment  is  rendered,  under  cer- 
tain circumstances.    The  provisions  of  this  section, 

so  far  as  they  could  possibly  apply  to  this  proceeding,  are 
as  follows:  "The  court  may  also  •  •  •  relieve  a  par- 
ty from  a  judgment  taken  against  him,  through  his  mistake, 
inadvertence,  surprise,  or  excusable  neglect,  and  supply  an 
omission  in  any  proceeding,  on  complaint  or  motion  filed 
within  two  years.*'  The  defect  sought  to  be  cured  here 
clearly  does  not  come  within  the  meaning  of  any  of  the  terms 
used.  While  it  may  be  said  that  the  judgment  of  the  court 
in  favor  of  appellee  for  any  part  of  the  costs  was  a  mistake, 
it  was  not  the  appellant's  mistake,  but  if  a  mistake,  was  a 
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mistake  of  law  made  by  the  court.  It  is  only  for  mistakes 
of  the  party  seeking  to  be  relieved,  which  have  prevented 
him  from  having  a  fair  trial  of  his  case,  that  the  courts  are 
authorized  to  grant  relief  under  this  section,  and  not  mis- 
takes made  by  the  court.  Other  remedies  are  provided  for 
such  mistakes. 

It  is  further  insisted  that  the  judgment,  as  it  stands,  is 

so  indefinite  and  unintelligible  that  for  this  reason  it  cannot 

be  enforced ;  that  it  is  impossible  to  determine  under 

4.  the  terms  of  the  judgment  what  specific  costs  each  of 
the  parties  is  required  to  pay,  and  that  courts  pos- 
sess inherent  power  to  make  their  judgments  intelligible. 

We  are  far  from  agreeing  with  appellant  that  after  the 
term  at  which  a  judgment  is  rendered  the  court  has  any 
power  to  alter,  modify,  or  in  any  manner  change  the  judg- 
ment pronounced  and  recorded,  in  order  to  make  it  more  in- 
telligible, or  for  any  other  purpose.  But  it  is  unnecessary 
to  decide  this  question. 

The  judgment  here  rendered  for  costs  is  neither  uncer- 
tain nor  unintelligible.  It  is  very  probably  erroneous,  and 
there  may  be  some  difficulty,  as  there  usually  is  when  adverse 
parties  to  a  judicial  proceeding  recover  judgments  against 
each  other,  in  the  taxation  of  the  costs.  It  may  be  hard  for 
the  clerk  to  determine  what  items  of  the  costs  made  in  the 
case,  under  the  judgment,  should  be  taxed  to  the  respective 
parties.  Had  the  appellees  in  this  case  filed  a  counterclaim, 
and  demanded  a  judgment  in  their  favor  quieting  their  title 
to  lots  No.  46,  No.  55  and  No.  56,  and  the  court  had  found 
in  their  favor  upon  the  counterclaim,  and  against  them  in 
favor  of  the  appellant  as  to  lot  No.  45,  the  judgment  ren- 
dered in  this  case  for  costs  would  have  been  free  from  error, 
and  would  have  been  precisely  the  kind  of  judgment  that  the 
court  would  necessarily  render,  and  the  same  difficulty  would 
then  have  arisen  over  the  taxation  of  the  costs.  There  is  no 
uncertainty  in  the  judgment.  The  uncertainty  arises  uvcr 
the  administrative  act  of  taxing  costs.     The  judgment  i'« .- 
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costs  is  one  thing,  and  the  taxation  of  the  costs  another 

5.  — one  a  judicial  function  performed  by  the  court,  the 
other  purely  administrative,  performed  by  the  clerk — 

and  the  proper  method  of  bringing  the  difficulties  that  lay  in 

the  way  of  executing  the  judgment  of  the  court  in  this  case 

before  the  court  for  determination  was  by  a  motion 

6.  to  retax  costs,  supported  by  affidavits  bringing  before 
the  court  all  the  items  of  costs.  Under  such  a  pro- 
ceeding the  court  will  determine  which  of  the  parties  is  liable 
for  each  item  of  cost,  and  how  the  same  should  be  taxed. 
But  this  difficulty  cannot  be  reached  in  this  kind  of  a  pro- 
ceeding. 

The  judgment  of  the  court  below  is  affirmed. 


DoNDONO  V.  City  of  Indianapolis, 

[No.  6,707.    Filed  October  13,  1009.] 

1.  Trial. — Directing  Verdict, — Municipal  Corporations. — Defective 
Street  Crossing. — A  verdict  sliould  not  be  directed  for  the  defend- 
ant in  an  action  by  a  pedestrian  against  a  city  for  injuries  sus- 
tained on  account  of  an  alleged  defective  street  crossing,  unless 
the  court  can  say,  as  a  matter  of  law,  that  the  city  was  guilty  of 
no  negligence,  or  that  the  plaintiff  was  guilty  of  contributory 
negligence,    p.  308. 

2.  Municipal  Corporations. — Defective  Streets, — It  is  the  duty  of 
a  municipal  corporation  to  use  ordinary  care  to  keep  its  streets 
in  a  safe  condition,    p.  3GS. 

3.  Municipal  Corporations. — Negligence. — Street  Crossings. — Gut- 
ters,— The  maintenance  of  spaces  between  the  flagstones  in  a 
street  crossing  for  the  purpose  of  draining  the  water  from  the 
street,  or  the  maintenance  of  gutters  along  the  sidewalk,  does  not 
constitute  negligence,    p.  3G8. 

4.  Municipal  Corporations. — Defective  Street  Crossing. — Question 
for  Jury, — ^Whether  a  city  was  guilty  of  negligence  in  maintaining, 
in  a  street  crossing,  a  stepping  stone  one  and  three-fourths  inches 
higher  than  the  sidewalk,  and  having  a  corner  broken  in  such 
manner  as  made  It  liable  to  catch  a  traveler's  foot  and  cause 
him  to  trip,  is  a  question  for  the  jurj*.    p.  309. 

5.  Negligence. —  Conirihutory, —  Escaping  Danger. —  Defective 
Streets. — Whether  a  woman  who  was  running  from  a  place  where 
men  were  engaged  in  a  fight,  and  who  stepped  on  a  defective  flag- 
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stone  in  a  street  crossing,  was  guilty  of  contributory  negligence, 
is  a  question  for  tlie  jury.  p.  370. 
6.  Municipal  Corporations. — Use  of  Streets, — Escaping  Dangers. — 
The  use  of  a  street  to  escape  dangers  is  a  proper  and  reasonable 
use  thereof,  and  for  injuries  received  from  defects  while  the 
plaintiff  was  trying  to  escape,  the  city  is  liable,    p.  371. 

From  Hendricks  Circuit  Court ;  James  L.  Clark,  Judge. 

Action  by  Margret  Dondono  against  the  City  of  Indian- 
apolis. From  a  judgment  for  defendant,  plaintiff  appeals. 
Reversed, 

Frank  M.  Hay,  Oeorge  Young  and  Otis  E.  ChiUey,  for  ap- 
pellant. 

F.  E.  Matson,  Crate  D.  Bowen  and  James  D.  Peirce,  foi* 
appellee. 

Rabb,  J. — This  was  an  action  by  appellant  to  recover  dam- 
ages for  a  personal  injury  alleged  to  have  been  sustained 
through  the  negligence  of  the  city  of  Indianapolis  in  failing 
to  maintain  a  street  crossing  within  its  limits  in  a  reasonably 
safe  condition  for  public  travel,  and  by  reason  of  which  the 
appellant,  while  attempting  to  pass  over  the  crossing,  was 
injured. 

After  the  evidence  in  the  case  was  in,  the  court,  on  ap- 
pellee's motion,  gave  the  jury  a  peremptory  instruction  to 
return  a  verdict  in  favor  of  appellee,  and  the  giving  of  this 
instruction  presents  the  only  question  for  our  decision. 

The  evidence  disclosed  that  the  city  had  constructed  a  flag- 
stone crossing  for  pedestrians  over  Concordia  street  at  its 
intersection  with  Harrison  street,  in  said  city;  that  there 
was  a  concrete  sidewalk  along  the  north  side  of  Harrison 
street,  which  extended  out  to  the  curbstone  on  Concordia 
street;  that  there  was  a  gutter  along  Concordia  street,  and 
a  space  five  inches  wide  and  four  inches  deep  intervening 
between  the  curbstone  and  the  end  of  the  flagstone  crossing, 
for  the  passage  of  water  in  the  gutter;  that  the  sidewalk 
was  built  with  a  very  slight  fall  to  the  south ;  that  the  sur- 
face of  the  curbstone  was  one-half  inch  lower  than  the  sur- 
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face  of  the  sidewalk,  and  the  surface  of  the  stone  crossing 
opposite  the  curbstone  was  one  and  three-fourths  inches 
higher  than  the  surface  of  the  curbstone;  that  under  one 
comer  of  one  of  the  crossing  stones,  opposite  the  walk,  and 
next  to  the  gutter,  a  piece  of  stone  had  been  broken  out,  form- 
ing a  cavity  about  one-half  inch  from  the  surface  of  the  stone, 
and  extending  back  under  the  stone  in  a  diagonal  direction, 
three  or  four  inches ;  that  while  appellant  was  passing  along 
the  north  sidewalk  on  Harrison  street,  approaching  this  cross- 
ing, she  became  frightened  at  two  men  fighting  in  the  street 
near  by,  and  in  running  to  escape  them  struck  her  toe  in  this 
cavity,  under  the  comer  of  the  crossing  stone,  and  was  there- 
by caused  to  fall,  and  was  injured ;  that  the  appellant  had 
no  knowledge  of  the  condition  of  the  crossing^  nor  of  the  de- 
fect complained  of,  prior  to  her  injury. 

Unless  the  court  can  say  from  these  facts,  and  all  reason- 
able inferences  that  can  be  drawn  therefrom  most  favorable 
to  the  appellant,  either  that  the  condition  of  the  street 

1.  at  the  place  where  the  appellant  met  with  the  acci- 
dent, and  which  was  its  cause,  was  not  the  result  of 

negligence  on  the  part  of  the  city,  or  that  the  appellant  was 
herself  guilty  of  negligence  proximately  contributing  to  her 
injury,  the  peremptory  instruction  given  by  the  court  was 
eri'oneous. 

It  is  an  act  of  negligence  on  the  part  of  a  city  to  fail  to 

exercise  reasonable  care  to  keep  its  streets  in  a  reasonably 

safe  condition  for  ordinary  public  travel,  and  whether 

2.  the  existence  of  a  particular  defect  in  a  public  street 
constitutes  negligence  on  the  part  of  the  city  is  a  ques- 
tion for  the  jury,  unless  the  court  can  say  that  the  defect 
causing  the  injury  was  of  such  a  character  that  injury  to  one 
using  the  street  for  ordinary  travel  could  not  reasonably 
have  been  anticipated  from  its  existence.    Here  the  space 

between  the  crossing  stones  and  the  curbstone,  de- 

3.  signed  for  the  passage  of  water,  was  not  a  defect. 
Gutters  along  public  streets  are  essential  for  their 
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proper  drainage.  It  may  well  be  claimed  that  it  was  not 
reasonable  to  anticipate  injury  to  one  using  the  street  for 
ordinary  travel,  and  exercising  ordinary  care  in  such  use, 
from  the  existence  of  the  gutter,  or  that  one  would  meet 
with  an  accident  from  the  failure  of  the  city  to  place  a  cover 
over  it ;  or,  in  fact,  that  the  crossing  stone  on  one  side  of  the 
gutter  was  one  and  one-half  inches  or  one  and  three- 

4.  fourth  inches  higher  than  the  curb  and  pavement  on 
the  opposite  side.  But  when  to  this  is  added  the  fact 
that  the  comer  of  the  crossing  stone  was  broken  off  in  such 
manner  as  to  form  a  ledge  one-half  inch  from  the  surface  of 
the  stone,  under  which  the  foot  of  a  traveler  might  be  caught 
and  such  traveler  be  thereby  tripped  and  caused  to  fall,  we 
think  the  court  cannot  say,  as  a  matter  of  law,  that  some 
reasonable  minds  would  not  conclude  that  danger  to  those 
who  used  the  street  for  ordinary  travel,  and  exercising  ordi- 
nary care,  did  not  lie  in  such  condition.  We  are  referred  by 
appellee  to  the  cases  of  City  of  Indianapolis  v.  Cook  (1884), 
99  Ind.  10,  and  McQueen  v.  City  of  Elkhart  (1896),  14  Ind. 
App.  671,  to  support  the  instructions  given  by  the  court.  In 
the  first  case  cited,  the  injured  party,  with  full  knowledge 
of  the  location  of  a  water-box  in  the  sidewalk,  occupying  a 
.space  six  by  seven  and  one-half  inches,  and  extending  one 
and  one-fourth  inches  above  the  surface,  in  passing  over  the 
sidewalk  after  dark,  stumbled  over  the  same,  and  fell.  It 
was  held  that  the  party  injured  could  not  recover,  because 
she  was  guilty  of  contributory  negligence ;  that,  having  knowl- 
edge of  the  defect  in  the  street,  she  should  have  avoided  it. 

In  the  second  case  cited,  the  question  arose  upon  excep- 
tions to  conclusions  of  law  stated  by  the  court  upon  special 
findings,  and  it  was  held  that  the  special  findings  failed  to 
disclose  that  the  party  injured  was  not  herself  guilty  of  con- 
tributory negligence. 

We  are  also  cited  by  appellee  to  the  case  of  Horner  v.  City 
of  Philadelphia  (1900),  194  Pa.  St.  542,  45  Atl.  330,  in  sup- 
VoL.  44—24 
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port  of  its  contention.  It  was  there  held,  as  a  matter  of  law, 
that  the  city  was  not  guilty  of  negligence  in  placing  a  fire- 
plug on  the  sidewalk,  four  inches  from  the  curbstone,  against 
which  a  person  stumbled,  in  the  darkness,  it  appearing  that 
the  city  had  the  right  to  place  fire-plugs  in  the  sidewalk,  and 
that  it  was  not  obliged  to  light  its  streets.  We  think  none 
of  these  authorities  are  controlling. 

The  cases  of  City  of  Indianapolis  v.  Cook,  supra,  and  Mc- 
Queen  v.  City  of  Elkhart,  supra,  were  based  upon  the  propo- 
sition that  it  did  not  appear  that  the  party  injured  was  free 
from  contributory  negligence,  and  the  cases  were  decided  at 
a  time  when  the  law  in  this  State  required  the  plaintiflE,  in 
waging  an  action  for  negligence,  to  allege  and  prove  himself 
free  from  contributory  negligence.  The  ease  of  Horner  v. 
City  of  Philadelphia,  supra,  was  based  upon  the  legal  right 
of  the  city  to  place  the  fire-plug  where  it  was. 

In  this  case  the  question  of  contributory  negligence,  like 

the  question  of  the  city's  negligence,  was  strictly  a  question 

for  the  jury,  unless  the  court  can  say  that  the  appel- 

5.  lant  did  something  or  omitted  to  do  something  which, 
in  the  exercise  of  ordinary  care,  she  should  have  done 
or  omitted  to  do,  and  which  proximately  contributed  to  her 
injury.  The  court  cannot  say,  because  she  was  running  in 
fright  from  the  men  engaged  in  combat,  that  she  was  guilty 
of  contributory  negligence.  Hall  v.  City  of  Lowell  (1852), 
64  Mass.  260;  City  of  Olathe  v.  MUee  (1892),  48  Kan.  435, 
29  Pac.  754,  30  Am.  St.  308;  Shoiier  v.  Pennsylvania  Co. 
(1892),  130  Ind.  170;  Mann  v.  Belt  E,,  etc.,  Co.  (1891),  128 
Ind.  138,  141;  Board,  etc.,  v.  Bonebrake  (1896),  146  Ind. 
311;  Oleson  v.  Lake  Shore,  etc.,  R.  Co.  (1896),  143  Ind.  405, 
32  L.  R.  A.  149;  Mclntyre  v.  Orner  (1906),  166  Ind.  57; 
Town  of  Albion  v.  Hetrick  (1883),  90  Ind.  545,  46  Am.  Rep. 
230;  Buehner  Chair  Co.  v.  Feulmr  (1905),  164  Ind.  368; 
Indianapolis  St.  R.  Co.  v.  O'DonneU  (1905),  35  Ind.  App. 
312,  and  cases  cited;  McDowell  v.  Village  of  Preston  (1908), 
104  Minn.  263, 116  N.  W.  470, 18  L.  R.  A.  (N.  S.)  190. 
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A  more  serious  question  in  the  case,  as  it  appears  to  us,  is 

whether  it  can  be  said  that  at  the  time  appellant  was  injured 

she  was  making  such  use  of  the  sidewalk  as  could  be 

6.  designated  *' ordinary  use,"  and  such  as  the  city  au- 
thorities were  bound  to  anticipate,  in  that  she  was  run- 
ning in  fright  from  a  real  or  supposed  danger,  and,  as  might 
necessarily  be  inferred,  was  more  or  less  oblivious  to  her 
footing. 

In  some  cases  a  city  has  been  held  free  from  liability  for 
injuries  occurring  to  a  runaway  horse  that  has  escaped  from 
its  driver,  without  fault  on  his  part,  and  has  been  injured 
by  coming  in  contact,  in  its  flight,  with  some  obstruction  or 
defect  in  the  street ;  but  it  has  uniformly  been  held  that  a 
city  is  liable  to  one  who  was  rightfully  upon  the  street,  and 
who  was  injured  by  coming  in  contact  with  some  defect 
therein,  while  attempting  to  escape  danger  by  flight.  City 
of  Chicago  v.  Cohen  (1908),  139  111.  App.  244;  Kenyon  v. 
Chicago  City  R,  Co.  (1908),  235  111.  406,  85  N.  E.  660;  Keith 
v.  Worcester,  etc.,  St.  R.  Co.  (1907),  198  Mass.  478,  82  N.  E. 
680,  14  L.  R.  A.  (N.  S.)  648;  Merchants  Ice,  etc.,  Co.  v. 
Bargholt  (1908),  33  Ky.  Law  488,  110  S.  W.  364;  City  of 
Valparaiso  v.  Schwerdt  (1907),  40  Ind.  App.  608,  and  cases 
cited. 

Judgment  reversed,  with  instructions  to  grant  a  new  trial. 
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C.  Callahan  Company  v.  Wall  Rice  Milling 

Company. 

[No.  C,515.    Filed  October  14,  1909.] 

1.  Pleading. — Pica  in  Abatement — Construction  of, — Intendments. 
— ^A  plea  in  abatement,  being  a  dilatory  plea,  should  be  strictly 
construed,  and  no  Intendments  should  be  made  in  support  thereof, 
p.  373. 

2.  Pleading. — Plea  in  Abatement. — Obviating  Supposable  Special 
Answers, — A  plea  in  abatement  must  be  accurate  and  precise,  and 
must  obviate  every  supposable  special  answer,    p.  373. 

3.  CoBPORATioNS. — Foreitjiu — Actions  Against. — A  foreign  corpora- 
tion may  be  sued  in  this  State  (1)  when  such  corporation  has  an 
office  or  agency  in  this  State  for  the  transaction  of  business,  the 
action  being  maintainable  in  the  county  in  which  such  office  or 
agency  is  located,  where  the  action  grew  out  of  the  business  of 
such  office  or  agency,  and  (2)  when  such  corporation  has  prop- 
erty, money,  credits  or  effects  situate  in  the  county  where  the 
action  is  brought,    p.  373. 

4.  Pleading. — Plea  in  Abatement, — Foreign  Corporation, — ^A  plea  In 
abatement  denying  that  the  person  served  was  an  agent  of  de- 
fendant foreign  corporation  is  not  sufficient  on  demurrer,  since 
it  does  not  negative  a  legal  service  otherwise,    p.  374. 

6.  Pleading. — Plea  in  Abatement. — References  to  Other  Papers. — 
A  plea  in  abatement  cannot  be  aided  by  references  to  the  process 
or  other  papers  in  the  case,  where  they  are  not  made  a  part  of 
such  plea.    p.  374. 

6.  Process. —  Foreign  Corporations. —  Special  Agents. —  Service  of 
process  on  the  special  agent  of  a  foreign  corporation  is  valid 
where  such  agency  subsists,  and  is  not  valid  if  such  agency  has 
terminated,    p.  375. 

From  Superior  Court  of  Tippecanoe  County;  Henry  H. 
Vinio7i,  Judge. 

Action  by  the  C.  Callahan  Company  against  the  Wall  Rice 
Milling  Company  (Limited).  From  a  judgment  for  defend- 
ant, plaintiff  appeals.    Reversed. 

Stuart,  Hammond  &  Simms,  for  appellant. 
A.  Orth  Behm,  for  appellee. 

Hadley,  C.  J. — This  is  an  action  brought  by  appellant 
against  appellee,  a  foreign  corporation,  to  recover  for  a 
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breach  of  contract.  Service  was  had  on  one  Geyer,  he,  as 
the  return  of  the  sheriff  states,  ''being  the  agent  of  said  de- 
fendant, and  said  defendant  having  no  officer  and  no  other 
agent  in  said  county."  To  the  action,  appellee  filed  an  an- 
swer m  abatement,  to  which  appellant  demurred  for  want 
of  facts,  which  demurrer  was  overruled,  and  appellant  re- 
fusing to  plead  further  judgment  was  rendered  against  it. 
The  ruling  of  the  court  on  this  demurrer  is  the  only  error 
assigned. 

The  answer  seeks  to  abate  the  action,  for  the  reasons  that 
appellee  had  no  agent  in  the  county  at  the  time  the  action 
was  brought,  and  that  Qeyer,  who  was  served  with  sum- 
mons, was  not  its  agent  and  never  had  been  its  agent. 

A  plea  in  abatement,  being  a  dilatory  plea,  is  construed 
with  much  greater-  strictness  than  an  ordinary  plea 

1.  in  bar,  and  no  intendment  can  be  taken  in  its  favor. 
1  Works'  Prac.  (3d  ed.),  §576;   Bush  v.  Poos  Mfg. 

Co.  (1898),  20  Ind.  App.  515. 

Such  pleas  must  contain  the  utmost  fullness  and  particu- 
larity in  statement  in  every  respect,  as  well  as  the  highest 
attainable  accuracy  and  precision,  leaving  on  the  one 

2.  hand  nothing  to  be  supplied  by  intendment,  and  on 
the  other  hand  no  supposable  special  answer  unob- 

viated.  Rush  v.  Foos  Mfg.  Co.,  supra;  Gtold,  Pleading,  §57; 
Capwell  v.  Sipe  (1891),  17  R.  I.  475,  23  Atl.  14,  33  Am.  St. 
890;  Mandel  v.  Peei,  Simms  &  Co.  (1856),  18  Ark.  236; 
Tweed  v.  Lihley  (1853),  37  Me.  49;  Needham  v.  Wright 
(1895),  140  Ind.  190;  Moore  v.  Morris  (1895),  142  Ind.  354. 
Suits  may  be  instituted  in  this  State,  against  foreign  cor- 
IK)rations,  under  two  conditions:  (1)  When  such  corpora- 
tion has  an  office  or  agency  in  this  State  for  the  trans- 

3.  action  of  business,  suit  may  be  brought  in  the  county 
where  such  office  or  agency  is  located,  on  an  action 

growing  out  of,  or  connected  with,  the  business  of  such 
office  or  agency  (§311  Bums  1908,  §309  R.  S.  1881 ;  Debs  v. 
Ddion  [1893],  7  Ind.  App.  84;    Rush  v.  Foos  Mfg.  Co., 
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supra) ;  (2)  when  such  corporation  has  property,  money, 
credits  or  effects  belonging  to  or  due  such  corporation  in 
the  county  where  suit  is  brought  (§316  Bums  1908,  §313  B. 
S.  1881). 

The  plea  negatives  all  the  conditions  in  §311,  supra,  ex- 
cept it  does  not  aver  that  defendant  had  no  office  in  the 
county  where  and  when  the  suit  was  brought,  but 

4.  does  not  negative   any  of  the  conditions  of   §316, 
supra.    Neither  does  the  plea  in  abatement  deny  that 

appellee  had  no  officer  within  the  county  upon  whom  service 
might  be  had,  nor  does  it  aver  that  Geyer  was  not  such  an 
officer,  nor  that  any  other  summons  had  not  been  served  on 
any  other  proper  person.  Since  the  plea  seeks  to  abate 
the  action  for  the  reason  that  service  has  been  had  upon 
one  not  an  agent  of  the  company,  to  succeed  it  must  exclude 
every  possibility  that  proper  services  might  not  have  been 
had  in  the  action.  Shampeau  v.  Connecticut  River  Lumber 
Co.  (1889),  37  Fed.  771;  Moore  v.  Morris,  supra;  Burch- 
ard  V.  Record  (1891),  (Tex.),  17  S.  W.  241;  Pearson  v. 
French  (1837),  9  Vt.  349;  Morse  v.  Nash  (1858),  30  Vt.  76; 
Adams  v.  Hodsdon  (1851),  33  Me.  225;  Tweed  v.  Libbey, 
supra. 

In  the  case  last  cited  the  court  say:    "The  degree  of  cer- 
tainty required  in  a  plea  in  abatement,  is  such  as  to  exclude 
all  such  supposable  matter,  as  would,  if  alleged  on 

5.  the  opposite  side,  defeat  the  plea.     •    •     •    The  plea 
in  this  case  is  clearly  bad.    Every  allegation  therein 

may  be  true,  and  the  service  of  the  writ  sufficient.  •  •  • 
Other  modes  of  service  are  provided."  And  in  the  case  of 
Burchard  v.  Record,  supra,  the  court  say:  **It  is  now  well 
settled  that  the  sufficiency  of  a  plea  in  abatement,  like  the 
present,  must  be  tested  by  its  own  averments,  and,  unless 
they  exclude  every  exception  which  under  the  law  would 
confer  jurisdiction,  the  plea  is  fatally  defective,  if  called  in 
question  by  exceptions."    The  plea  cannot  be  aided  by  ref- 
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erence  to  the  process  or  other  papers  in  the  case  where  they 
are  uot  made  a  part  of  the  plea. 

In  the  case  of  Pearson  v.  French,  supra,  the  court  say: 
*'No  intendment  is  to  be  made  in  favor  of  a  plea  in  abate- 
ment, but  every  reasonable  intendment  should  be  made  in 
favor  of  the  regularity  and  sufficiency  of  the  proceedings. 
And  here,  as  the  defendant  has  not  made  the  writ  and  offi- 
cer's return  a  part  of  his  plea,  by  craving  oyer,  and  setting 
them  forth,  or  indeed,  by  referring  to  them,  we  cannot  look 
beyond  the  plea  to  cure  any  of  its  defects.'' 

It  is  contended  by  appellant  that  the  plea  shows  that  Geyer 

was  a  special  agent  of  appellee,  and  that  the  service  upon 

him  was  therefore  valid.     We  think  not.     The  specific 

6.  averments  of  the  plea  might  be  held  to  show  that  he 
was  a  special  agent  in  making  the  sale  referred  to,  but 
this  does  not  necessarily  show  that  he  was  such  special  agent 
at  the  time  service  was  had  upon  him  in  this  action.  The  term 
** special  agent"  necessarily  implies  that  the  agency  is  for 
some  special  purpose.  When  that  purpose  is  accomplished 
the  agency  terminates.  '  Bragg  v.  Bamberger  (1864),  23 
Ind.  198.  It  is  necessary  to  a  valid  service  on  an  agent,  un- 
der §311,  stipray  that  the  person  so  served  be  an  agent  at  the 
time  of  the  service. 

Judgment  reversed,  with  instruction  to  sustain  appellant's 
demurrer  to  the  plea. 


Baltimore  and  Ohio  Southwestern  Railroad 

Company  v,  Davis. 

[No.  6,827.    Filed  October  14.  1909.] 

1.  Cabrubs. — Railroads. — Passengers. — Protection  of, — It  is  the 
dut)'  of  a  railroad  company  in  tranH(K)rting  passengers  to  use 
every  reasonable  means  to  protect  such  passengers  from  insult, 
indignity  and  bodily  harm.    p.  378. 
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2.  Tbial. — Instructions, — Railroads, — Assault  I'pon  Passenger, — 
Damaves, — An  Instruction  that  defendant  railroad  company  Is 
liable  for  all  damages  resulting  from  injuries  done  by  an  agent  In 
the  course  of  his  employment,  even  if  the  particular  act  was  not 
ordered  by,  or  ratified  by,  such  defendant,  is  correct    p.  379. 

3.  Trial. —  Instructions, —  Railroads. —  Assault  Upon  Passenger. — 
Justification. — Abusive  Lanuuage. — An  Instruction  that  mere  abu- 
sive words  by  a  passenger  would  not  Justify  an  assault  by  the 
conductor  of  defendant  railroad  comi)any'8  train,  is  not  erroneous, 
p.  370. 

4.  Trial. —  Instruction. —  Railroads. —  Damages. —  Provocation. — 
Consideration  of  All  of  the  Evidence, — An  instruction  that  In  as- 
sessing damages,  the  nature  and  extent  of  plalntiff*s  injuries, 
physical  or  mental  pain  suffered,  and  humiliation  and  shame,  if 
any,  should  be  considered,  also  evidence  of  any  provocation  on 
plaintiff's  part,  in  mitigation  thereof,  and  such  damages  should 
be  awarded  as  will  compensate  the  plaintiff  for  his  injuries,  if 
any,  to  which  may  be  added  punitive  damages,  if  such  damages 
under  the  evidence  would  be  justified,  Is  not  erroneous,  where 
no  evidence  was  Introduced  which  was  improper  to  be  considered 
upon  such  subject,    p.  379. 

5.  Trial. — Instructions. — Presumptions. — Absence  of  Evidence, — 
Where  the  record,  on  appeal,  does  not  contain  the  evidence,  an 
Instruction  on  the  assessment  of  punitive  damages  must  be  pre- 
sumed to  be  required  bv  the  evidence,  the  subject-matter  of  the 
action  being  an  assault  and  battery,    p.  ,880. 

6.  Railroads. — Assault  and  Battery. — Punitive  Damages. — A  rail- 
road company  not  being  liable  to  a  criminal  prosecution  for  an 
assault  and  battery  committed  by  one  of  its  conductors,  punitive 
damages  can  be  recovered  against  it  In  a  proper  case.    p.  380. 

From  Martin  Circuit  Court ;  Tlileary  Q,  Houghton,  Judge. 

Action  by  William  J.  S.  Davis  against  the  Baltimore  and 
Ohio  Southwestern  Railroad  Company.  Prom  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

W.  R.  Gardiner,  C,  K.  Tharp,  C,  0.  Gardiner,  F,  Gwin 
and  Edward  Barton,  for  appellant. 

Flavian  A.  Seal  and  Frank  E.  Gilkison,  for  appellee. 

CoMSTOCK,  J. — Omitting  formal  parts  of  the  complaint, 
its  averments  are  as  follows:  That  plaintiff  is  a  citizen  of 
Loogootee;  that  on  June  — ,  1907,  he  boarded  the  defend- 
ant's train   No.  4  at  the  station   at  Loogootee,   and  took 
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passage  thereon  for  the  town  of  Shoals;  that  said  defend- 
ant at  said  time  had  said  train  in  charge  of  a  conductor,  who 
at  said  time  and  in  said  capacity  acted  for  and  in  behalf  of 
said  defendant;  that  said  conductor  was  a  large,  robust 
man,  weighing  about  one  hundred  eighty  pounds,  and 
was  about  five  feet,  ten  inches  in  height;  that  this  plaintiff 
at  said  time  was  thin  in  flesh,  weighing  about  one  hundred 
thirty-five  pounds  and  was  six  feet  in  height;  that  after 
boarding  said  train  this  plaintiff  tendered  to  said  defendant, 
by  and  through  its  said  conductor,  the  sum  of  fifty  cents  to 
pay  his  fare  on  said  train  from  said  station  at  Loogootee  to 
the  said  station  at  Shoals,  which  said  station  at  Shoals  was 
and  is  less  than  nine  miles  east  of  said  station  at  Loogootee 
by  way  of  defendant's  said  railroad ;  that  the  defendant,  by 
and  through  its  said  conductor,  took  plaintiff's  said  fare  out 
of  said  fifty  cents,  and  returned  to  plaintiff  the  difference 
between  the  amount  of  said  fare  and  the  amount  plaintiff 
had  so  given  to  it,  to  wit,  twenty-seven  cents;  that  defend- 
ant, by  and  through  its  said  conductor,  then  eniraged  in  a 
discussion  with  this  plaintiff  concerning  the  lawful  fare  be- 
tween said  stations,  during  which  discussion  this  plaintiff 
was  sitting  on  one  of  the  seats  of  one  of  the  coaches  of  said 
train  and  defendant's  said  conductor  was  standing  in  the 
aisle  thereof,  near  plaintiff;  that,  while  said  discussion  was 
in  progress,  said  defendant,  by  and  through  its  said  con- 
ductor, who  at  the  time  acted  within  the  line  of  his  (employ- 
ment and  within  the  scope  of  his  authority,  wilfully  and 
maliciously  jumped  upon  this  plaintiff  as  he  sat  in  the  seat 
as  aforesaid,  and  in  a  rude,  insolent  and  angry  manner  wil- 
fully and  maliciously  caught  said  plaintiff  about  his  neck 
and  severely  choked  said  plaintiff;  that  said  defendant,  by 
and  through  its  said  conductor,  who  at  the  time  acted  within 
the  line  of  his  employment  and  within  the  scope  of  his  author- 
ity, wilfully  and  maliciously  beat  said  plaintiff  on  and  about 
his  face  and  head,  and  cut  a  deep  gash  in  plaintiff's  head 
behind  his  right  ear,  all  wilfully  and  intentionally,  and  in 
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a  rude,  insolent  and  angry  manner;  that  said  defendant  at 
said  time  and  thereafter,  by  and  through  its  said  conductor^ 
as  aforesaid,  called  this  plaintiff  vile  and  indecent  names, 
and  used  vile,  indecent  and  opprobrious  language  to  said 
plaintiff,  all  in  the  presence  and  hearing  of  numerous  per- 
sons who  were  in  said  coach ;  that,  because  of  the  superior 
strength  of  his  antagonist  and  th(^  position  in  which  he  was 
so  assaulted,  plaintiff  was  unable  in  any  way  to  protect  and 
defend  himself;  that  throufjhout  said  controversy  said 
conductor  acted  within  the  line  of  his  employment  and 
within  the  scope  of  his  authority;  that  because  of  the  in- 
juries so  received  plaintiff  was  compelled  to  and  did  pro- 
cure the  services  of  a  physician  to  treat  him  and  to  dress 
his  said  wounds;  that  because  of  the  unlawful  and  w^ilful 
acts  of  said  defendant,  by  and  through  its  said  conductor, 
plaintiff  suffered  great  mental  and  bodily  pain  and  distress; 
that  he  was  greatly  humiliated  and  mortified  thereby,  and 
put  in  great  anxiety  of  mind,  and  was  disgraced  in  the  eyes 
of  the  persons  who  saw  said  assault  and  heard  said  lan- 
guage, to  the  plaintiff's  damage,  etc. 

Appellant's  demurrer  for  want  of  facts  was  overruled,  and 
answer  in  general  denial  filed.  Trial  by  jury  had,  resulting 
in  a  verdict  in  favor  of  appellee  for  $600,  on  which,  a  re- 
mittitur being  ordered  for  $200,  a  judgment  was  rendered 
for  $400. 

The  action  of  the  court  in  overruling  appellant's  demur- 
rer to  the  complaint  and  its  motion  for  a  new  trial  are  as- 
signed as  error. 

As  between  the  carrier  and  its  passengers  the  contract  of 

carriage  imposes  upon  the  carrier  the  duty  not  only  to  carry 

persons  safely  and  expeditiously  between  the  termini 

1.  of  the  road  expressed  in  the  contract,  but,  also,  to 
conserve  by  every  reasonable  means  their  convenience, 
comfort  and  peace  throughout  the  journey.  And  the  same 
duty  is  of  course  upon  the  carrier's  agents.  They  are  un- 
der a  duty  to  protect  each  passenger  from  bodily  discomfort, 
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from  insult,  from  indignities  and  personal  violence  from 
whatever  source.  And  this  is  true  whether  the  servant  of 
the  carrier  has  or  has  not  completed  the  particular  service 
he  was  performing  when  the  violence  was  committed.  In 
such  case  the  carrier  is  liable  because  of  a  violation  of  the 
duty  it  owed  to  passengers,  and  not  because  the  act  com- 
plained of  came  within  the  scope  of  the  employment.  Ood- 
dard  v.  Grand  Trunk  Railwau  (1869),  57  Me.  202,  2  Am. 
Rep.  39;  Zeccardi  v.  Yonkers  R.  Co.  (1907),  190  N.  Y.  389, 
83  N.  E.  31,  32,  17  L.  R.  A.  (N.  S.)  770;  Dwinelle  v.  New 
York,  etc,  R,  Co,  (1890),  120  N.  Y.  117,  24  N.  E.  319,  8  L. 
R.  A.  224,  17  Am.  St.  611 ;  Stewart  v.  Brooklyn,  etc,  R.  Co. 
(1882),  90  N.  Y.  588,  43  Am.  Rep.  185. 

Exceptions  were  taken  to  the  giving  of  instructions  five, 

seven  and  ten.    Said  instruction  five  was  to  the  effect  that 

the  railroad  company  was  liable  for  all  damages  re- 

2.  suiting  from  injuries  done  by  an  agent  in  the  course 
of  employment,  even  if  the  particular  act  was  not 

ordered  by,  or  afterwards  ratified  by,  the  company.  In  this 
there  was  no  error.    See  cases  just  cited. 

Said  instruction  seven  was  to  the  effect  that  mere  abusive 

words  by  a  passenger  to  a  conductor  did  not  justify  the 

commission  of  an  assault  and  battery.     In  this  there 

3.  was  no  error.    See  cases  before  cited,  and,  also  Evans- 
ville,  etc,  R,  Co.  v.  Baum  (1866),  26  Ind.  70. 

Said  instruction  ten  told  the  jury  that  if  the  finding  was 

for  the  plaintiff,  in  assessing  his  damages  the  nature  and 

extent  of  his  injuries,  i)hysical  or  mental  pain  suf- 

4.  fered,  if  any,  and  humiliation  and  shame,  if  any, 
should  be  considered,  also  evidence  of  any  provoca- 
tion on  the  part  of  the  plaintiff  in  mitigation  thereof;  and 
such  damages  should  be  awarded  as  would  compensate  him 
for  the  injuries  sustained,  if  any,  and  to  which  might  be 
added  additional  damages  in  the  way  of  punitive  damages, 
if  such  damages,  under  the  evidence,  would  be  justified.  Th«» 
objection  made  to  this  instruction  is  that  it  told  the  jury 
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to  predicate  damages  upon  the  evidence,  and  that  it  might 
add  punitive  to  compensatory  damages.  Broadstreet  v.  Hall 
(1904),  32  Ind.  App.  122;  Monongahela  River,  etc.,  Co.  v. 
Jlardsaw  (1907),  169  Ind.  147,  and  Indianapolis,  etc.,  Trac- 
lion  Co,  V.  Henderson  (1906),  39  Ind.  App.  324,  are  cited. 
It  does  not  appear  that  any  evidence  was  introduced  im- 
proper to  be  considered  upon  the  question  of  damages;  no 
attempt  being  made  to  make  the  evidence  a  part  of  the  rec- 
ord. The  instruction  does  not  therefore  come  within  the 
cases  cited.  Nor  was  the  instruction  erroneous  upon  the 
ground    of    exemplary    damages.       The    complaint 

5.  charges  that  the  assault  and  battery  was  committed 
wilfully  and  maliciously.    In  the  absence  of  the  evi- 
dence it  will  be  presumed  that  the  instruction  was  warranted. 

Where  the  offense  is  not  punishable  by  the  criminal  law, 
and  malice  or  oppression  weigh  in  the  controversy,  exemplary 
damages  may  be  assessed.  Louisville,  etc.,  E,  Co.  v.  Wolfe 
(1891),  128  Ind.  347,  25  Am.  St.  436. 

In  such  cases  exemplary  damages  may  be  recovered  against 
a  corporation  for  the  wrongful  acts  of  its  agents. 

6.  Jeffersonville  R.  Co.  v.  Rogers  (1871),  38  Ind.  116, 
10  Am.  Rep.  103,  and  cases  cited ;   Louisville,  etc.,  R, 

Co.  V.  Oohe7i  (1896),  15  Ind.  App.  123;  Citizens  St.  R.  Co. 
V.  Willoehy  (1893),  134  Ind.  563,  569,  and  cases  cited. 

Appellant  corporation  is  not  liable  to  a  state  prosecution. 
If  it  were  subject  to  such  prosecution  exemplary  damages 
could  not  be  assessed.  Taber  v.  Hutson  (1854),  5  Ind.  322, 
61  Am.  Dec.  96;  Borkenstein  v.  Schrack  (1903),  31  Ind. 
App.  220,  and  cases  cited. 

Judgment  affirmed. 
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Templeton  V.  Board  of  Commissioners  of  the 

County  of  Newton. 

[No.  6,500.    Filed  October  14,  1909.] 

t.  Appeal. — Agreed  Case. — How  Determined. — ^An  agreed  case,  un- 
der §579  Burns  1908,  §553  R.  S.  1881,  is  determined  de  novo  on 
appeal  to  the  Supreme  or  Appellate  Court,    p.  382. 

2.  Appeal. —  Jurisdiction. —  Drains. —  Mandam  us. — ^The  Jurisdiction 
of  appeals  in  cases  of  drainage  and  mandamus  is  in  the  Supreme 
Court,     p.  382. 

3.  Drains. — Issuance  of  Bonds. — Mandamus. — Appeal. — ^An  appeal 
In  an  action  to  compel  a  board  of  commissioners  to  issue  bonds 
for  the  payment  of  the  cost  of  constructing  a  public  drain,  does 
not  relate  to  the  establishment  of  the  drain,  and  is  therefore  not 
transferable  to  the  Supreme  Court  as  a  drainage  case,  there  l)eing 
no  appeal  from  an  order  refusing  to  issue  such  bonds,    p.  382. 

4.  Drains. — Bonds. — Boards  of  Commissioners. — Mandamus. — Man- 
damus is  the  appropriate  remedy  for  a  contractor  where  the  board 
of  commissioners  refuses  to  issue  bonds  in  payment  of  the  cost  of 
constructing  a  public  drain,    p.  385. 

5.  Mandamus. —  Appeal. —  Jurisdiction. — Drains. — ^The  Jurisdiction 
of  an  appeal  In  an  agreed  case  which,  if  the  action  be  successful, 
must  result  in  a  mandate  against  defendant  board  of  commis- 
sioners requiring  such  board  to  issue  bonds  in  payment  of  the 
cost  of  constructing  a  public  drain,  is  in  the  Supreme  Court, 
p.  385. 

Prom  Newton  Circuit  Court ;   Charles  W.  Hartley,  Judge. 

Action  by  Henry  V.  Templeton  against  the  Board  of  Com- 
missioners of  the  County  of  Newton.  From  a  judgment  for 
defendant,  plaintiff  appeals.  Transferred  to  the  Supreme 
Court.     (For  decision  on  transfer,  see  173  Ind.  226.) 

T.  B.  Cunningham,  for  appellant. 

John  Higghis  and  Foltz  rf:  Spitler,  for  appellee. 

Myers,  J. — The  parties  to  this  appeal  presented  to  the 
court  below  facts  upon  which  their  rights  were  to  be  deter- 
mined, involving  the  question  whether  the  board  of  com- 
missioners should  issue  additional  bonds  to  pay  for  work 
done  by  appellant  in  the  construction  of  a  certain  ditch. 

No  pleadings  were  filed,  and  it  is  apparent  from  the  rec- 
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ord  that  the  parties  proceeded  under  §579  Bums 

1.  1908,  §553  R.  S.  1881,  in  the  preparation  and  submis- 
sion to  the  court  of  what  is  known  as  an  ''agreed 

case. ' ' 

The  errors  assigned  by  the  appellant  call  in  question  the 
judgment  of  the  court  upon  the  facts  thus  submitted. 

In  ordinary  appeals  appellate  tribunals  will  indulge  all 
reasonable  presumptions  in  favor  of  the  regularity  of  the 
proceedings  and  judgment  of  the  trial  court,  but  in  an 
** agreed  case"  the  rule  is  otherwise,  and  the  questions  pre- 
sented by  the  record  are  to  be  determined  de  novo.  Day  v. 
Day  (1885),  100  Ind.  460,  462;  Bobbins  v.  Swain  (1893),  7 
Ind.  App.  486. 

This  controversy  grew  out  of  a  proceeding  for  drainage, 
and  was  based  upon  what  is  known  as  the  **five  mile  law." 
Acts  1891,  p.  455,  §5690  (^f  seq.  Burns  1901. 

By  legislative  enactment  the  jurisdiction  on  appeal 

2.  of  proceedings  to  establish  drains,  and  cases  of  man- 
date, is  in  the  Supreme  Court.    Acts  1907,  p.  237,  §1, 

§1392  Burns  1908. 

The  facts,  in  substanee,  are  that  in  May,  1904,  an  interested 

landowner  filed  a  petition  with  the  board  of  commissioners, 

praying  for  an  order  to  clean,  deepen  and  widen  cer- 

3.  tain  drains  which  had  theretofore  been  established 
and  constructed  under  the  drainage  laws  of  this  State. 

Thereafter  such  proceedings  were  had  that  viewers  were  ap- 
pointed who  reported  in  favor  of  the  improvement,  and  the 
same  was  ordered  by  the  board.  Said  viewers,  with  an  engi- 
neer appointed  by  the  board,  were  directed  to  proceed,  and 
did  proceed,  as  provided  in  section  three  of  said  act  of  1891 
(§5692,  supra).  The  viewers  thus  ordered  to  make  the  sur- 
vey, etc.,  fixed  and  reported  the  outlet  of  the  main  ditch  at 
station  341  instead  of  station  319,  as  at  first  reported. 

The  proceedin,^'s  and  procedure  thereafter  are  shown  to 
have  been  roo:ulfir  and  as  provided  for  by  said  act  in  such 
cases,  and  the  report  of  the  board  fixing  said  outlet  at  station 
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341  was  adopted  and  made  a  matter  of  record,  except  that 
part  of  the  engineer's  specifications  showing  said  outlet  to 
be  at  station  341  instead  of  at  station  319.  This  omission  is 
shown  to  have  been  through  inadvertence  and  mistake,  and 
was  not  discovered  until  about  the  time  appellant  had  com- 
pleted the  ditch  up  to  and  including  station  319,  to  which 
point  the  several  allotments  had  been,  after  notice,  duly  sold 
to  appellant  and  covered  by  a  contract  regularly  entered  into. 
Upon  the  discovery  of  the  aforesaid  error  a  petition  by  a 
landowner  affected  by  said  improvement  was  filed  with  the 
board,  asking  that  its  records  be  amended  to  speak  the  truth, 
showing  stations  320  to  341,  both  inclusive,  which  had  been 
reported  by  the  viewei-s  and  adopted  by  the  board,  but  which 
had  been  omitted  from  the  board's  records,  and  that  an  addi- 
tional agreement  be  entered  into,  whereby  the  appellant 
should  continue  the  ditch  to  the  reported  outlet  at  the  original 
contract  price  of  ten  cents  per  cubic  yard.  All  the  parties  af- 
fected by  the  improvement  being  before  the  board,  and  no 
objections  offered,  and  the  contractor  appearing  and  consent- 
ing to  the  correction  and  agreeing  to  execute  a  supplemental 
contract  for  the  additional  construction  upon  the  same  basis 
as  the  original  contract,  and  the  board  being  ''duly  advised 
in  the  premises,  and  it  sufficiently  appearing  that  the  entry 
made  herein  on  August  — ,  1904,  through  inadvertence,  neg- 
lect and  mistake,  did  not  express  the  order  and  judgment  of 
the  board  as  ordered  and  given  by  the  board  on  said  day,  it 
is  therefore  ordered  that  said  entry  and  judgment  entered  on 
said  August  — ,  1904,  be  and  the  same  is  hereby  amended 
and  corrected  to  read  as  follows,  by  adding  to  the  tabulated 
statement  of  the  engineer  on  page  460  of  Book  I,  *fivo  mile 
drainage  record,'  the  tabulated  statement  as  follows."  This 
statement  shows  number  of  stations,  commencing  at  320  and 
ending  at  341,  surface  elevation,  grade,  depth  of  cut,  width 
at  bottom,  width  at  top,  number  of  cubic  yards,  etc.,  to- 
gether with  total  estimated  cost  of  construction  of  each  sta- 
tion;  and  it  is  also  ordered  that  the  engineer  in  charge  of 
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the  construction  enter  into  and  make  a  supplemental  eon- 
tract  with  appellant  in  the  additional  bond  as  required  by 
law,  to  construct  said  additional  sections. 

It  next  appears  that  the  engineer  in  charge  of  the  con- 
struction of  said  improvement  filed  his  final  report,  showintr 
that  said  improvement  had  been  fully  completed  according 
to  the  plans  and  specifications  of  the  viewers'  report,  in- 
cluding the  additional  work  done  between  stations  319  and 
341,  and  showing  the  amount  due  said  contractor.  It  also 
appears  that  tlie  total  estimated  cost  of  the  entire  work  was 
$19,542.10;  that  the  total  cost  of  the  improvement,  includ- 
ing cost  of  construction,  location,  damages  and  bridges,  and 
including  the  work  between  stations  319  and  341,  was  $19,- 
052.67;  that  bonds  had  been  issued  and  sold,  the  proceeds 
of  which  were  sufficient  to  pay  in  full  all  the  various  items 
of  costs  and  expenses  in  the  making  of  said  improvements, 
oxoept  $103.06,  balance  due  on  the  original  contract,  and 
$542.30,  due  to  appellant  on  account  of  work  done  in  con- 
structing the  ditch  between  stations  319  and  341,  and  for 
the  payment  of  said  last  named  amounts  said  board  of  com- 
missioners, althougli  demanded  by  appellant  so  to  do,  refused 
to  issue  bonds  as  provided  in  said  act. 

From  these  facts  it  is  clear  that  no  question  is  presented 
relating  to  the  establishment  of  a  ditch;  that  point  in  the 
proceedings  was  passed  without  controversy.  The  question 
for  decision,  as  we  have  said,  is,  Shall  the  board  of  commis- 
sioners issue  bonds,  whereby  a  sum  of  money  may  be  secured 
sufficient  to  pay  the  balance  due  for  the  work  in  the  con- 
struction of  the  ditch?  There  is  no  statute  authorizing  an 
nppeal  from  the  action  of  the  board  of  commisioners  in  re- 
fusing to  issue  bonds  for  the  purpose  of  raising  money  to 
pay  for  the  construction  of  drains  under  said  drainage  act, 
which  act  expressly  provides  for  an  appeal  from  an  order  of 
the  board  of  commissioners  upon  certain  matters.  §5695, 
supra.  But  nowhere  in  said  act  is  provision  made  for  an  ap- 
peal from  a  decision  of  the  board  in  refusing  to  issue  bonds. 
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The  making  of  an  order  for  a  bond  issue  in  such  cases 

4.  is  one  of  the  duties  imposed  upon  the  board,  and  for 
a  neglect  or  refusal  to  perfonn  that  olBcial  duty  the 

remedy  of  the  party  aggrieved  is  by  mandate.  King  v.  Board, 
etc.  (1904),  34  Ind.  App.  231;  Board,  etc.,  v.  Heaston 
(1896),  144  Ind.  583,  55  Am.  St.  192;  Manor  v.  State,  ex 
rel.  (1898),  149  Ind.  310;  Board,  etc.,  v.  Beaver  (1901),  156 
Ind.  450;  Board,  etc.,  v.  Conner  (1900),  155  Ind.  484;  State, 
ex  rel,  v.  Board,  etc.  (1894),  136  Ind.  207;  7  Lawson, 
Rights,  Rem.  and  Prac,  §4031. 

The  judgment  of  the  court  upon  the  merits  must,  if  favor- 
able to  appellant,  be  in  the  nature  of  a  mandate  to 

5.  the  board  of  commissioners  to  issue  the  bonds  as  re- 
quired by  the  statute.    In  such  cases  the  jurisdiction 

is  in  the  Supreme  Court. 

For  the  reasons  before  stated,  this  court  is  without  juris- 
diction to  pass  upon  the  questions  involved  in  this  appeal. 
It  is  therefore  ordered  that  it  be  transferred  to  the  Supreme 
Court. 


Indiana  Union  Traction  Company  v.  Heller. 

[No.  C,G80.    Filed  October  15,  1909.] 

1.  Action. — Purpose  of. — Justice. — The  sole  purpose  of  an  action 
at  law  is  to  have  Justice  administered,    p.  387. 

2.  Courts. —  Supreme. —  Appellate. — Rules  of  appellate  procedure 
adopted  by  the  Supreme  Court  are  binding  upon  the  Appellate 
Court  (§1419  Burns  1908,  Acts  1891,  p.  39.  {}15).    p.  387. 

3.  Conrrs. —  Rules, —  Formalism. —  Constitutional  Law. —  Rules  of 
procedure  can  be  made  and  enforced  only  as  incidents  in  estab- 
lishing Justice,  and  if  they  tend  to  obscure,  delay  or  hinder  the 
attainment  of  Justice,  they  constitute  an  evasion  of  the  Constitu- 
tion and  a  subversion  of  Justice,    p.  387. 

4.  Appeal. —  Supreme  and  Appellate  Court  Rules. —  Briefs. —  The 
rules  of  the  Supreme  and  Appellate  Courts  are  sufficiently  liberal 
to  allow  the  Appellate  Court  to  consider  a  brief,  where  it  advises 
the  Court  as  to  the  questions  involved  In  the  appeal,    p.  388. 
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G.  PiJSADiNQ. — Complaint, — Jnterurban  Railroads, — Failure  to  Stop 
to  Receive  Pas8€n(/er«, — Tort. — A  complaint  alleging  that  defend- 
ant Intenirban  railroad  company  negligently,  carelessly,  wilfully 
and  knowingly  ran  its  car  past  the  plaiutiflf  who  was  desirous 
of  taking  passage  thereon,  by  reason  of  which  he  was  compelled 
to  walk  all  night,  to  his  damage,  states  an  action  in  tort.    p.  38& 

C,  Contracts. —  Breach  of. —  Damages. —  Railroads, — ^The  measure 
of  damages  in  case  of  a  breach  of  contract  must  ordinarily  be 
confined  to  the  direct  results  of  such  breach,    p.  389. 

7.  INTEBUBBAN  Railboads. — Failure  to  Btop  for  Passenger. — Dam- 
ages. — Excessive, — Where  a  complaint  alleged  that  the  defendant 
intenirban  railroad  company  wilfully  refused  to  stop  and  allow 
the  plaintiflf  to  take  passage,  and  that  by  reason  thereof  the 
plaintiflf  was  compelled  to  walk  all  night,  making  him  sick,  a 
judgment  for  $100  is  not  excessive,    p.  389. 

From  Marion  Circuit  Court  (14,360) ;  Henry  Clay  Allen, 
Judge. 

Action  by  Henry  Heller  against  the  Indiana  Union  Trac- 
tion Company.  From  a  judgment  on  a  verdict  for  plaintiff 
for  $100,  defendant  appeals.    Affirmed. 

J.  A.  Van  Osdal,  W,  A.  Kittinger  and  J,  R.  Morgan,  for 
appellant. 
John  M,  Bailey,  for  appellee. 

RoBY,  P.  J. — Appellee,  with  ten  other  persons  having  tick- 
ets which  entitled  them  to  transportation,  went  upon  a  plat- 
form, provided  for  the  purpose,  with  the  intention  of  taking 
passage  upon  one  of  appellant '8<?ars,  which  was  scheduled  to 
make  a  **flag  stop"  at  said  place.  The  time  was  about  mid- 
night. The  car  approached  rapidly,  was  signaled  and 
stopped,  but  overran  the  platform  from  one  himdred 
fifty  to  two  hundred  feet.  The  conductor,  standing  on  the 
rear  platform,  almost  immediately  gave  the  signal  to  go 
ahead,  and  the  car  proceeded  on  its  w^ay  without  returning 
to  the  platform,  or  otherwise  giving  the  appellee  an  oppor- 
tunity to  board  it.  Appellant  does  not  dispute  its  liability, 
but  addresses  itself  in  this  court  to  the  amount  of  dam- 
ages awarded,  which  was  $100. 
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Appellee's  first  point  is  that  appellant's  brief  should  not 
be  considered,  because  of  noncompliance  with  section  five 
of  rule  twenty-two,  requiring  a  concise  statement  of  so  much 
of  the  record  as  is  necessary  to  present  the  error  com- 
plained of. 

The  Constitution  of  Indiana  recites,  among  other  things, 

that  it  is  adopted  '*to  the  end  that  justice  be  established.'' 

Constitution,  1851,  Preamble.     The  highest  concep- 

1.  tion  of  justice  has  to  do  only  with  verities.     The 
Searcher  of  human  hearts  could  not  be  imagined  as 

hampered  by  forms.  Human  justice  is,  of  necessity,  subject 
to  human  limitation,  but  society  demands  that  the  courts 
shall,  in  their  procedure  and  judgments,  approximate  to- 
ward the  ideal,  and  do  justice  to  its  members  according  to 
their  deserts,  exhausting  all  reasonable  means  to  ascertain 
what  that  truth  is,  and  rejecting  whatever  obscures 

2.  it.     The  rules  of  the  Supreme  Court,  which  are  by 
statute  made  obligatory  upon  this  court  (§1419  Bums 

1908,  Acts  1891,  p.  39,  §15),  are  designed  to  advance  justice, 

and  not  to  defeat  it.     They  could  lawfully  be  made  to  no 

other  end,  for  to  do  so  would  be  but  an  indirect 

3.  method  of  doing  that  which  if  done  directly  would  be 
maladministration  of  office.    These  rules  indicate  an 

orderly  and  uniform  method  of  presenting  the  conflicting 
claims  of  litigants.  That  they  should  be  observed,  goes  with- 
out saying.  The  only  difficulties  connected  with  their  ob- 
servance have  had  to  do  with  the  interpretation  given  to,  and 
placed  upon  them  by  the  bar  and  the  courts.  The  conclu- 
sions reached  by  the  courts  are  quickly  adopted  by  the  bar, 
when  it  learns  them.  Those  considerations  before  mentioned, 
which  apply  to  the  making  of  rules,  apply  with  equal  force 
to  their  interpretation  and  application.  If  a  rule  shall  ever 
be  interpreted  or  applied  to  the  end  that  truth  be  obscured, 
such  fact  will  be  a  public  misfortune.  By  a  rigid  interpre- 
tation of  these  very  reasonable  rules,  it  would  be  possible  to 
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Co.  V.  Wolfe  (1891) ,  128  Ind.  347,  25  Am.  St.  436.  It  is  not 
necessary  to  the  application  of  the  doctrine  that  physical 
force  be  used.  Cleveland,  etc.,  R,  Co.  v.  Kinsley  (1901),  27 
Ind.  App.  135,  87  Am.  St.  245.  In  view  of  these  authorities, 
we  are  not  able  to  say  that  the  damages  are  excessive. 
Affirmed. 


Bedford  Coal  and  Coke  Company  v.  Pabke 

County  Coal  Company. 

[No.  7,083.    Filed  October  15,  1909.] 

1.  Principal  and  Agent. — Corporations, — Superintendent, — Trust. 
— ^The  relation  existing  between  a  corporation  and  its  saperln- 
tendent  is  that  of  principal  and  agent,  and  therefore  is  one  of 
confidence  and  trust,    p.  391. 

2.  Pbincipal  and  Agent. — Sales, — Corporations, — ^The  agent  of  a 
corporation  has  no  right  to  sell  the  property  of  the  corporation 
to  himself,    p.  392. 

3.  CoNTBACTS. —  Corporations. —  Mutual  Stockholders. — Officers. — ^A 
stockholder  who  is  the  superintendent  of  a  coal  mining  com- 
pany has  no  general  right  to  contract  for  the  output  of  such  mine 
to  a  coal  Jobbing  corporation  of  whose  capital  stock  he  owns 

-  one-half.    p.  392. 

Prom  Parke  Circuit  Court ;  Oould  Q.  Rheuhy,  Judge. 

Action  by  the  Bedford  Coal  and  Coke  Company  against 
the  Parke  County  Coal  Company.  Prom  a  judgment  for  de- 
fendant;  plaintiff  appeals.    Affirmed. 

Delbert  A.  Clithero,  Howard  Maxwell  and  John  8.  McFad- 
din,  for  appellant.  • 

B.  V.  Marshall,  Elwood  Hunt  and  Harry  Crawford,  for 
appellee. 

RoBY,  P.  J. — Appellee  owns  and  operates  coal  mines  in 
this  State.  On  October  23,  1905,  when  the  contract  in  suit 
was  executed,  Joseph  Martin  was,  and  had  been  since  1885, 
its  general  manager,  and  as  such  fixed  the  prices  of  coal, 
made  contracts  for  its  sale,  and  distributed  shipments  to 
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appellee's  customers  to  fill  contracts  made  by  him.  None 
of  such  contracts  was  made  by  order  of  the  board  of  di- 
rectors, nor  was  any  reported  to  the  board.  On  January  1, 
1905,  one  share  of  stock  was  put  in  Martin's  name,  in  order 
to  make  him  eligible,  and  he  was  elected  president  and  di- 
rector of  said  corporation,  which  positions  he  held,  in  addi- 
tion to  that  of  general  manager,  at  the  time  of  the  execution 
of  said  contract.  In  January,  1905,  Martin  formed  a  part- 
nership at  Chicago,  Illinois,  with  W.  H.  Howe,  for  the  pur- 
pose of  buying  and  selling  coal  as  jobbers.  The  firm  name 
adopted  was  Bedford  Coal  and  Coke  Company.  In  January, 
February  and  March,  following,  said  Martin,  as  appellee's 
general  manager,  made  sales  of  large  amounts  of  coal  to  said 
Bedford  Coal  and  Coke  Company.  On  March  6,  said  co- 
partnership was  converted  into  a  corporation,  the  stock  of 
which  is  held  in  equal  shares  by  said  Martin  and  Howe.  On 
October  20,  Howe  prepared  a  written  proposition  for  the 
sale  of  coal  by  the  appellee  to  the  Bedford  Coal  and  Coke 
Company.  He  mailed  this  to  Martin,  who  signed  the  same 
for  appellee  and  returned  it  to  Howe,  who  indorsed  it  as  ac- 
cepted by  the  Bedford  Coal  and  Coke  Company.  The  facts 
connected  with  this  transaction  and  Martin's  connection  with 
the  Chicago  firm  first  came  to  the  notice  of  appellee's  di- 
rectors in  December,  whereupon  they  demanded  and  received 
Martin's  resignation,  and  repudiated  the  contract.  This  ac- 
tion is  brought  to  recover  damages  for  nonshipment  of  the 
coal  covered  by  said  contract,  and  if  there  is  a  recovery  the 
amount  will  be  $10,983.89.  Upon  the  facts  found  the  court 
stated  conclusions  of  law  for  the  defendant,  and  the  accuracy 
of  such  conclusions  is  the  question  for  decision. 

The  relation  of  principal  and  agent  existed  between  ap- 
pellee and  Martin.    Martin  was  its  agent  to  sell  its  coal,  and 

his  authority  was  unrestricted.     The  relation  was  one 
1.     of  trust  and  confidence.     The  principle  which  rules 

this  case  has  been  stated  as  follows  in  Mechem,  Agen- 
cy, §§454,  455 :    **  Loyalty  to  his  trust  is  the  first  duty  which 
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the  agent  owes  to  his  principal.  Without  it,  the  perfect  re- 
lation cannot  exist.  Reliance  upon  the  agent's  integrity, 
fidelity  and  capacity  is  the  moving  consideration  in  the  crear 
tion  of  all  agencies ;  in  some  it  is  so  much  the  inspiring  spirit, 
that  the  law  looks  with  jealous  eyes  upon  the  manner  of  their 
execution,  and  condemns,  not  only  as  invalid  as  to  the  prin- 
cipal, but  as  repugnant  to  the  public  policy,  everything  which 
tends  to  destroy  that  reliance.  It  follows  as  a  necessary  con- 
clusion from  the  principle  last  stated,  that  the  agent  must 
not  put  himself  into  such  relations  that  his  interests  become 
antagonistic  to  those  of  his  principal.  Indeed,  this  rule  is 
but  a  restatement  of  the  previous  one,  and  is  based  upon  the 
same  fundamental  principles.  The  agent  will  not  be  per- 
mitted to  serve  two  masters,  without  the  intelligent  consent 
of  both."    An  agent  to  sell  cannot  sell  to  himself. 

2.  Sturdevant  v.  Pike  (1848),  1  Ind.  •277;   Porter  v. 
Woodruff  (1882),  36  N.  J.  Eq.  174;  Jansen  v.  WHl- 

iams  (1893),  36  Neb.  869,  55  N.  W.  279,  20  L.  R.  A.  207; 
Story,  Agency  (9th  ed.),  §210;  1  Am.  and  Eng.  Ency.  Law, 
1075. 

Had  the  contract  been  made  by  Martin,  agent,  with  Mar- 
tin, individually,  there  could  be  no  room  to  question  the  ap- 
plicability of  the  foregoing  doctrine.     The  law  looks 

3.  to  substance  and  not  to  form,  and  therefore  a  contract 
with  a  firm  of  which  Martin  was  a  partner  could  make 

no  change  in  the  applicability  of  the  doctrine.  Neither  does 
the  substitution  of  a  corporate  contract,  the  result  of  which 
is  to  the  advantage  of  the  agent,  exactly  as  a  partnership 
contract  would  be,  make  any  difference.  The  transaction 
was  fraudulent  upon  its  face  as  matter  of  law,  and  the  con- 
clusion of  the  trial  court  was  correct.  Cases  similar  to 
Rochester  v.  Levering  (1886),  104  Ind.  562,  in  which  con- 
tracts  between  principal  and  agent  relative  to  the  subject 
of  the  agency  have  been  upheld,  are  not  relevant  to  the  facts 
of  this  case. 
Judgment  affirmed. 
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Owen  Creek  Presbyterian  Church  et  al.  v. 

Taggart  et  al. 

[No.  6,866.    Filed  October  15,  1909.] 

1.  TsiAL. — Interrogatories. — When  Controlling. — ^Answers  to  the  in- 
terrogatories to  the  jury  control  the  general  verdict  only  where 
they  are  consistent  with  one  another  and  are  irreconcilably  in  con- 
flict with  the  general  verdict  on  some  vital  matter,    p.  395. 

2.  Bills  and  Notes. — Alteration. — Payment.— Voluntary. — ^I'he  ma- 
terial alteration  of  a  note,  without  the  maimer's  consent,  destroys 
the  note;  and  a  voluntary  payment  thereof  by  a  stranger  extin- 
guishes the  debt,  and  ordinarily  creates  no  implied  contract  for 
the  maker  to  repay,    p.  395. 

3.  ExECUTOBS  AKD  AoMiNisTBATOBs. — Acts  of,  in  Line  of  Duty. — 
Payment  of  Debts. — Deeedents*  Estates. — Wills, — An  executor,  as 
to  the  settlement  of  the  testator's  estate,  has  the  same  powers  as 
the  testator,  and  his  agreements  and  arrangements  as  to  the  settle- 
ment of  notes  owing  by  the  testator,  are  binding  upon  such  estate, 
p.  396. 

4.  Payment. — By  Stranger. — Request. — Executors. — ^The   payment 
of  a  decedent's  note,  by  a  stranger,  or  heir,  at  the  request  of  the  * 
executor,  subrogates  such  stranger  or  heir  to  the  rights  of  the 
payee  of  such  note.    p.  396. 

5.  Decedents'  Estates. — Heirs. — Payment  of  Debts. — Subrogation. 
— The  payment  of  the  debts  of  a  decedent  by  his  heirs,  without 
authority  from  the  personal  representative,  does  not  extinguish 
the  debt,  but  such  heirs  are  subrogated  to  such  creditors'  rights 
against  such  estate,    p.  396. 

6.  Descent  and  Distribution. —  Property. —  Title. —  Debts. —  The 
legal  title  to  a  decedent's  property  descends  at  his  death  to  his 
heirs,  devisees,  or  legatees,  but  his  debts  constitute  an  equitable 
lien  against  such  property,    p.  397. 

7.  Bills  and  Notes. — Mutilation. — Decedents'  Estates. — Payment. 
— Subrogation. — Where  devisees,  at  the  request  of  the  executor, 
paid  a  note  executed  by  the  testator,  such  devisees  are  sub- 
rogated to  the  rights  of  the  payee  of  such  note,  and  a  mutilation 
of  such  note  by  such  executor  constitutes  no  defense,    p.  398. 

Prom  Clark  Circuit  Court;  William  C.  Utz,  Special 
Judge. 

Action  by  Almira  Ta^f^art  and  anotlier  against  Samuel  E. 
Tagj^art,  as  executor  of  the  will  of  James  C.  Taggart,  de- 
ceased, the  Owen  Creek  Presbyterian  Church  and  other  cred^ 
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itors  being  permitted  also  to  defend.    Prom  a  judgment  for 
plaintiffs,  defendant  creditors  appeal.    Affirmed, 

G.  H.  D.  Gibson,  J.  K.  Marsh  and  E,  C,  Hughes,  for  ap- 
pellants. 

George  H.  Voight,  for  appellees. 

Rabb,  J. — James  C.  Taggart  died  testate  in  1905.  He  left 
no  children  or  their  descendants  surviving,  but  did  leave  ap- 
pellee Almira  Taggart,  his  widow.  The  testator,  by  his  will, 
appointed  Samuel  E.  Taggart  executor  of  the  same,  who 
duly  quaUfied  as  such,  and  entered  upon  the  discharge  of  the 
duties  of  his  trust. 

It  appears,  from  the  evidence  that  the  testator,  at  the  time 
of  his  death,  was  the  owner,  among  other  property,  of  a 
300-acre  farm  in  Clark  county.  It  also  appears  that  the 
estate  was  largely  indebted;  that,  among  other  items  of 
indebtedness  there  was  a  note  held  by  Josiah  and 
Phoebe  Crawford  against  the  testator,  upon  which  there 
was  due  $2,050.  By  a  mutual  arrangement  between  the 
executor  of  the  will,  the  widow  and  appellee  W.  Walter 
Taggart,  who  it  is  fair  to  infer  from  the  evidence  was  a 
beneficiary  of  some  kind  under  the  will  of  the  testator,  the 
appellees  Almira  Taggart  and  W.  Walter  Taggart  paid  the 
Crawford  debt  against  the  estate,  and  took  up  the  note  held 
by  the  Crawf  ords.  The  executor  not  only  consented  that  this 
be  done,  but  was  himself  a  party  to  the  transaction,  and 
personally  conducted  the  negotiations  with  the  Crawfords 
regarding  the  matter. 

The  executor,  after  the  transaction  with  the  Crawfords 
was  closed,  in  the  presence  of  the  appellee  W.  Walter  Tag- 
gart, cut  the  name  of  the  testator  from  the  note,  and  this 
act  was  done,  as  said  executor  claimed,  as  the  agent  of  the 
appellees  Almira  and  W,  Walter  Taggart.  Afterwards  said 
appellees  filed  the  note  as  a  claim  against  the  estate,  and 
claimed  a  right  to  recover  from  the  estate  the  amount  which 
they  had  paid  to  the  Crawfords. 
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The  appellants,  as  creditors  of  the  estate,  were  permitted 
to  defend.  There  was  a  jury  trial,  and  a  general  verdict 
rendered  in  favor  of  said  appellees,  and  with  the  general 
verdict  the  jury  returned  answers  to  interrogatories  sub- 
mitted to  it.  Appellants'  motion  for  a  judgment  upon  the 
answers  to  interrogatories  was  overruled,  as  was  also  their 
motion  for  a  new  trial.  The  action  of  the  court  in  overrul- 
ing these  motions  is  insisted  upon  as  grounds  for  reversaL 

If  it  be  conceded  that  appellants'  theory  of  the  case  is 

correct,  no  error  intervened  in  overruling  the  motion  for  a 

judgment  in  their  favor  on  the  answers  to  interrog- 

1.  atories.     These  answers  were  conflicting  and  uncer- 
tain, and  under  the  well-established  rule  that  such 

answers  can  only  prevail  against  the  general  verdict  when 
they  are  consistent  with  each  other,  and  are  in  irreconcilable 
conflict  with  the  general  verdict  on  some  point  vital  to  sus- 
tain the  general  finding,  the  ruling  of  the  court  below  was 
correct.  McCoy  v.  Kokomo,  B.,  etc.,  Co.  (1902),  158  Ind. 
662,  and  cases  cited. 

It  is  insisted  that  the  evidence  is  insufficient  to  sustain 
the  verdict:  (1)  Because  it  is  shown^  without  substantial 
dispute,  that  the  transaction  between  the  Crawfords,  the 
appellees  Almira  Taggart  and  W.  Walter  Taggart,  and  the 
executor  constituted  a  payment  of  the  note,  and  a  consequent 
extinguishment  of  the  debt  thereby  evidenced,  and  was  not  a 
purchase;  (2)  that  it  shows  a  material  alteration  and  mutila- 
tion of  the  note  after  its  execution,  without  the  consent  of 
the  maker,  and  by  and  with  the  consent  of  appellees  Almira 
Taggart  and  W.  Walter  Ta^art. 

We  are  cited  to  many  authorities  in  support  of  the  propo- 
sitions that  a  voluntary  payment  of  a  debt  by  a  stranger 
extinguishes  the  same,  that  no  implied  contract  on 

2.  the  part  of  the  maker  to  repay  the  stranger  is  raised 
by  the  law,  and  that  a  material  alteration  of  an  instru- 
ment after  its  execution,  made  without  the  consent  of  the 
maker,  destroys  the  legal  effect  of  the  instrument.     We 
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recognize  the  rules  laid  down  by  the  authorities  cited,  but  we 
think  they  have  no  application  to  the  case  presented  by  the 
record,  and  that  appellants'  theory  of  the  case  is  incorrect. 
When  the  executor  of  the  will  of  James  C.  Taggart  duly 
qualified,  he  became  the  personal  representative  of  the  tes- 
tator in  all  matters  connected  with  the  settlement  of 

3.  his  estate,  including  the  payment  of  his  debts,  and 
what  the  executor  honestly  and  in  good  faith  did  in 

the  line  of  his  duty  is  binding  upon  the  estate  and  all  par- 
ties interested  in  the  same,  creditors  as  well  as  heirs,  and  the 
rule  which  appellants  cite  to  support  their  contention,  that 
a  voluntary  payment  of  a  debt  by  a  stranger  raises  no  implied 
promise  on  the  part  of  the  debtor  to  repay,  has  this  condi- 
tion attached  to  it,  **that  the  payment  shall  not  have  been 
made  at  the  request,  express  or  implied,  of  the  debtor."  If 
a  debtor  requests  the  payment  or  is  a  party  to  the 

4.  transaction,   he   is   estopped    from   saying   that   he 
will  not  repay  the  party  who  has,  at  his  request,  paid 

his  obligation ;  and  if  it  be  conceded  here  that  the  transac- 
tion was  precisely  what  appellants  claimed  it  to  be,  a  pay- 
ment by  appellees  Almira  Taggart  and  W.  Walter  Taggart 
of  the  estate's  debt  to  the  Crawfords,  such  payment  was  made 
upon  the  suggestion  and  at  the  instance  of  the  legal  repre- 
sentative of  the  debtor,  the  party  who  in  contemplation  of  the 
law  is  his  alter  ego,  and  the  debt  was  not  extinguished,  but 
continued  to  exist  in  favor  of  the  party  who  made  the  pay- 
ment ;  nor  can  it  justly  be  said  that  the  payment  was  made 
by  a  stranger.  It  was  made  by  the  widow  of  the  decedent, 
and,  inferably,  by  a  legatee  or  devisee  under  his  will. 

An  heir,  devisee  or  legatee  has  a  right  to  pay  debts  against 

the  ancestor  or  testator  for  the  purpose  of  protecting  his 

interest  in  the  property  of  the  decedent,  and  equity 

5.  will  keep  the  debt  alive  for  his  benefit,  and  subrogate 
him  to  all  the  rights  of  the  creditor  whose  debt  he 

has  paid. 
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The  legal  title  to  all  the  property  left  by  a  decedent, 
whether  he  dies  testate  or  intestate,  goes  to  his  heirs,  de- 
visees or  legatees.     They  take   the   same,    however, 

6.  charged  with  the  payment  of  the  decedent's  debts. 
These  debts  constitute  an  equitable  lien  upon  the 
property,  and  the  heir,  devisee  or  legatee  holds  his  legal 
interest  in  the  property  subject  to  this  equitable  lien,  and 
he  has  the  right  to  protect  this  interest  precisely  as  a  pur- 
chaser has  a  right  to  protect  his  title  by  a  payment  of  liens 
upon  the  same,  which  he  was  not  legally  bound  to  pay,  and 
such  payments  are  not  regarded  as  voluntary  payments,  and 
when  they  are  made,  equity  keeps  the  debt  alive,  for  the 
protection  of  the  party  making  it,  against  all  others  in- 
terested. 

In  the  case  of  Chaplin  v.  Sullivan  (1891),  128  Ind.  50,  it 
was  held  that  a  purchaser  of  real  estate,  from  an  heir,  who 
pays  off  a  debt  of  the  decedent  in  order  to  protect  his  title, 
is  entitled  to  be  subrogated  to  all  the  rights  of  the  creditor 
whose  debt  he  paid,  as  against  the  estate  of  the  decedent; 
and  this  is  so  because  such  purchaser  stands  in  the  shoes  of 
the  heirs  whose  interest  he  has  purchased. 

In  Duncan  v.  Oainey  (1886),  108  Ind.  579,  it  is  held  that 
where  one  has  purchased  real  estate  at  a  void  administrator's 
sale  of  the  same,  and  by  the  direction  of  the  administrator 
paid  the  purchase  price  on  the  debts  of  the  estate,  he  is 
entitled  in  equity  to  be  subrogated  to  the  rights  of  the 
creditors. 

In  this  case,  appellant  does  not  question  that  the  estate 
justly  owed  the  debt  to  the  Crawf ords,  and  their  whole  argu- 
ment proceeds  upon  the  theory  that  this  just  and  valid  debt 
against  the  estate  was  paid  by  appellees  Almira  Taggart  and 
W.  Walter  Taggart  at  the  suggestion  of  the  executor,  and 
with  his  (Consent,  for  the  purpose  of  preventing  the  land 
from  being  sold  at  administrator's  sale  to  pay  debts. 

We  think  there  is  nothing  in  the  point  made  by  appellants. 
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that  the  note  sued  upon  was  mutilated  after  it  was  taken  up. 
Whatever  was  done  to  the  note  in  the  way  of  mutila- 
7.    tion  was  done  by  the  executor  himself.    There  is  no 
pretense  that  there  was  any  fraud  in  the  transaction 
on  the  part  of  the  executor  or  the  appellees  Almira  Taggart 
and  W.  Walter  Taggart,  and,  from  the  undisputed  facts  in 
the  case,  the  appellees  were  entitled  to  recover. 
Judgment  affirmed. 
Watson,  J.,  did  not  participate  in  this  case. 


Bennett  v.  West  bt  al. 

[No.  6,656.     Filed  May  12,  1909.     Rehearing  denied  October  15, 

1909.] 

1.  Tbial. — Special  Findings. — Conduaiona  of  Law, — Exceptions. — 
Time  for  Taking. — Exceptions  to  the  conclusions  of  law  must  be 
taken  at  the  time  the  special  findings  are  filed,  and  l)efore  any 
other  steps  are  taken;  and  it  makes  no  difference  if  another 
motion  is  pending  at  the  time,  the  provision  of  the  code  (i656 
Bums  1908,  §G2G  R.  S.  1881)  as  to  the  time  of  taking  such  exc^> 
tion  being  mandatory,     p.  399. 

2.  Trial. — Special  Findings. — Motions  for  Additional. — Motions 
for  additional  special  findings  are  not  authorized,  the  want  of  a 
finding  being  construed  as  a  finding  against  the  party  having 
the  burden  qf  proof  upon  the  omitted  facts,    p.  400. 

3.  Trial. — Special  Findings. — Venire  de  "Novo. — New  Trial. — Where 
special  findings  are  not  so  defective  that  a  Judgment  cannot  be 
rendered  thereon,  a  motion  for  a  venire  de  novo  should  be  over- 
ruled, a  motion  for  a  new  trial  being  the  proper  remedy,    p.  400. 

4.  New  Triai^ — Motion  for. — Time  for  Filing. — A  motion  for  a  new 
trial  should  ordinarily  be  filed  at  the  term  during  which  the  deci- 
sion is  rendered  (§587  Bums  1908,  §561  R.  S.  1881).    p.  400. 

5.  Trial. — Special  Findings. — Motions  for  Judgment  Upon. — ^A  mo- 
tion for  a  judgment  upon  the  special  findings  presents  no  question, 
p.  401. 

6.  Injunction. — Highways. — Closing  of. — Evidence. — A  suit  to  en- 
Join  the  use  of  an  alleged  private  right  of  way  must  fail  where 
the  proof  shows  the  way  to  be  public,    p.  401. 

Prom  Warrick  Circuit  Court;   Roscoe  Kiper,  Judge. 
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Suit  by  William  Z.  Bennett  against  J.  Henry  West  and 
another.  Prom  a  judgment  for  defendants,  plaintiff  ap- 
peals.   Affirmed. 

Frank  B,  Posey y  for  appellant. 
Thomas  W.  Lindsey,  for  appellees. 

RoBY,  J. — Suit  by  appellant  to  enjoin  appellees  from  clos- 
ing up  an  alleged  roadway.  A  demurrer  was  sustained  to 
the  first  paragraph  of  complaint,  and  answers  in  general 
denial  were  filed  to  the  second  and  third  paragraphs.  Spe- 
cial findings  were  made  and  conclusions  of  law  stated  there- 
on. The  court  filed  its  findings  and  conclusions  of  law  on 
March  11,  1907,  and  while  they  were  being  read  appellant 
moved  to  dismiss  the  case.  He  withdrew  this  motion  March 
18,  and  filed  exceptions  to  the  conclusions  of  law  and  also  a 
motion  to  make  the  special  findings  more  specific.  This  mo- 
tion was  overruled  March  30  (last  day  of  the  March  term), 
to  which  ruling  the  appellant  excepted.  He  then  filed  a 
motion  for  a  venire  de  novo.  This  motion  was  overruled 
May  20  (first  day  of  the  May  term),  to  which  ruling  the 
appellant  excepted.  He  then  filed  a  motion  for  a  new  trial. 
Appellees  made  a  motion  to  strike  the  motion  for  a  new  trial 
from  the  files,  for  the  reason  that  it  was  not  filed  within  the 
time  allowed  by  the  statute.  This  motion  was  sustained. 
Appellant  excepted  and  filed  a  motion  for  judgment  on  the 
special  findings.  This  was  overruled,  and  on  motion  of  the 
appellees  judgment  was  rendered,  in  accordance  with  the  con- 
clusions of  law,  in  their  favor. 

The  exception  to  the  conclusions  of  law  upon  the  facts 

specially  found  came  too  late.     Such  exception   must  be 

taken  at  the  time  the  finding  of  the  court  is  filed. 

1.  Earner  v.  Bayless  (1893),  134  Ind.  600;  Hcltns  v. 
Wagner  (1885),  102  Ind.  385,  386;  Hull  v.  Louth 
(1887),  109  Ind.  315,  333,  58  Am.  Rep.  405;  Smith  v.  Mc- 
Kean  (1885),  99  Ind.  101. 

It  has  been  stated  that  exceptions  to  conclusions  of  law 


400  APPELLATE  COURT  OF  INDIANA, 

Bennett  v.  West— 44  Ind.  App.  3D8. 

must  be  taken  before  the  excepting  party  makes  any  other 
step.  Dickson  v.  Rose  (1882),  87  Ind.  103;  Helms  v.  Wag- 
ner,  supra.  This  does  not  impliedly  authorize  any  delay  in 
taking  the  exception.  In  Hull  v.  Louth,  supra,  the  special 
findings  and  the  conclusions  of  law  thereon  were  announced 
December  31,  and  an  attempt  to  take  the  exceptions  on  Jan- 
uary 3.  The  fact  that  the  motion  to  dismiss  was  pending 
cannot  aflfect  the  rule.  The  pendency  of  such  motion  did  not 
prevent  an  exception.  It  has  frequently  been  held  that,  in 
respect  to  the  time  when  an  exception  should  be  taken,  the 
provision  of  the  code  (§656  Burns  1908,  §626  R.  S.  1881)  is 
mandatory.    Dickson  v.  Rose,  supra. 

No  error  was  committed  in  overruling  appellant's  motions 
for  additional  findings  and  for  a  venire  de  novo.    The  fail- 
ure to  state  the  existence  of  a  fact  is  equivalent  to  a 

2.  finding  against  the  party  upon  whom  the  burden  of 
proof  rests.    Brazil  Block  Coal  Co.  v.  Hoodlet  (1891), 

129  Ind.  327;  Pittsburgh,  etc.,  B.  Co.  v.  Burton  (1894),  139 
Ind.  357,  364. 

Motions  to  make  additional  findings  are  not  recognized 
by  the  Indiana  code.  Leedy  v.  Capital  Nat.  Bank  (1905),  35 
Ind.  App.  247;  Allen  v.  HolUngshead  (1900),  155  Ind.  178; 
Wi7idfall,  etc..  Oil  Co.  v.  Terwilliger  (1899),  152  Ind.  364; 
Sharp  V.  Malia  (1890),  124  Ind.  407.  The  findings  are  not 
so   defective    that   a   judgment  cannot  be  rendered 

3.  thereon.     The  proper  remedy  is  by  a  motion  for  a 
new  trial.    Maxwell  v.  Wright  (1903),  160  Ind.  515; 

Deeter  v.  Sellers   (1885),  102  Ind.  458,  460;    Graham  v. 

State,  ex  rel.  (1879),  66  Ind.  386,  394;    Citizens  Bank  v. 

Bolen  (1889),  121  Ind.  301,  304. 

The  motion  for  a  new  trial  was  not  filed  until  the  term 

after  the  decision  was  rendered.     It  was  properly 

4.  overruled.    §587  Bums  1908,  §561  R.  S.  1881 ;   Rod- 
aha  ugh  v.  Silvers   (1893),  135  Ind.  605,  611;    Mc- 
intosh V.  Zaring  (1898),  150  Ind.  301.    The  court  did  not 
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err  in  overruling  appellant's  motion  for  judgment  on 

5.  the  special  findings.    Such  motion  presents  no  ques- 
tion.   Cruzan  v.  Smith  (1872),  41  Ind.  288;   Smith 

V.  Davidson  (1873),  45  Ind.  396. 

This  case  was  tried  upon  the  theory  that  the  way  sought 

to  be  closed  was  a  private  right  of  way.    The  facts  stated  in 

the  findings  show  it  to  be  a  public  highway.    CKllespie 

6.  V.  Duling  (1908),  41  Ind.  App.  217;   McClaskey  v. 
McDaniel  (1906),  37  Ind.  App.  59;   Louisville,  etc., 

B.  Co.  V.  Etzler  (1892),  3  Ind.  App.  562;   Pitser  v.  Mo- 
Creenj  (1909),  172  Ind.  663. 
Judgment  affirmed. 


Opperman  v.  Citizens  Bank. 

[No.  6;245.     Filed  November  5,  1908.     Rehearing  denied  June  25, 
1909.    Transfer  denied  October  15,  1909.] 

1.  Principal  and  Surety. — Married  Wotnan, — Notes, — ^A  contract 
of  suretyship  entered  into  by  a  married  woman  is  void.    p.  403. 

2.  Contracts. — Void. — Return  of  Property  Received. — Where  a 
married  woman  executed  a  contract  of  assignment  of  certain 
property  as  a  security  for  her  husband,  it  is  not  necessary  for  her 
to  return  anything  in  order  to  maintain  an  action  to  recover  the 
property  so  assigned,    p.  403. 

3.  Replevin. — Demand. — Unlawful  Detention. — A  demand  made  by 
a  married  woman  for  her  property  assigned  as  a  security  for 
her  husband's  debt,  renders  the  defendant's  further  detention 
thereof  unlawful,    p.  404. 

4.  Replevin. — Right  of. — Shares  of  StocJ:. — Replevin  lies  to  re- 
cover shares  of  bank  stock  unlawfuliy  detained,    p.  404. 

5.  Trial. — Directing  Verdict. — Where  there  is  evidence  that  would 
support  a  verdict  for  the  plaintiff,  it  is  erroneous  to  direct  a 
verdict  for  the  defendant    p.  404. 

Prom  Laporte  Circuit  Court;  John  C.  Bichter,  Judge. 

Action  by  Mary  Opperman  against  the  Citizens  Bank  of 
Michigan  City.    Prom  a  judgment  for  defendant,  plaintiff 
appeals.    Reversed. 
Vol.  44—26 
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Frank  E.  Osborn,  W.  A.  McVey  and  Lee  L.  Osbam,  for 
appellant. 
James  F.  Oallaher,  for  appellee. 

Watson,  J. — This  was  an  action  in  replevin  by  appellant 
to  recover  possession  of  a  certificate  for  fifteen  shares  of  the 
capital  stock  of  the  First  National  Bank  of  Michigan  City. 
At  the  close  of  appellant's  evidence  appellee  moved  that  the 
jury  be  directed  to  return  a  verdict  in  its  favor.  The  court 
sustained  the  motion,  whereupon  appellant  moved  to  dis- 
miss her  cause,  but  her  motion  was  denied.  A  verdict  was 
then  returned  in  accordance  with  the  direction  of  the  court, 
and  judgment  was  rendered  thereon  for  appellee. 

The  errors  discussed  are  all  included  within  the  assignment 
that  the  court  erred  in  overruling  appellant's  motion  for  a 
new  trial. 

There  was  evidence  by  appellant  to  show  that  she  was  the 
owner  and  in  possession  of  said  certificate  of  stock  at  the 
time  the  assignment  thereof  was  made.  Her  husband 
was  indebted  to  appellee  for  over  $3,600.  Appellee  bank 
through  its  agent,  the  cashier,  demanded  that  appellant's 
husband  furnish  further  security  for  such  indebtedness,  and 
he  told  appellant's  agent  that  his  wife  owned  certain  bank- 
stock,  which  he  could  get  for  security.  Said  agent  agreed  to 
such  an  arrangement,  and  appellant's  husband  procured 
the  certificate,  here  in  dispute,  and  presented  it  to  such  agent, 
but  owing  to  the  fact  that  appellant  had  not  indorsed  said 
certificate  in  the  proper  place  it  was  taken  back  to  her,  at 
the  agent's  request,  and  she  signed  her  name  at  the  place 
indicated  by  said  agent.  Appellant  got  neither  money  nor 
property  for  said  assignment;  neither  was  any  money  ob- 
tained thereby  expended  upon  or  for  the  benefit  of  her 
separate  property.  The  certificate  of  stock  was  indorsed  to 
secure  notes  given  by  appellant's  husband  for  money  loaned 
to  him  by  appellee,  and  used  in  his  individual  business. 

In  the  case  of  Vogel  v.  Leichner  (1885),  102  Ind.  55,  60, 
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the  court  said:    ** Whether  a  contract  executed  by  a  mar- 
ried woman  is  one  of  suretyship  or  not  will  be  deter- 

1.  mined  by  a  consideration  of  whether  or  not  it  was 
made  by  her  or  on  her  behalf,  and  upon  a  considera- 
tion moving  to  her  or  for  the  benefit  of  her  separate  estate. 
To  the  extent  that  the  consideration  was  received  by  her, 
or  inured  to  her  benefit  or  the  benefit  of  her  estate,  she  will 
be  held  to  have  contracted  as  principal.  To  the  extent  that 
the  consideration  was  received  by  her  husband,  or  any  other 
I)erson,  or  that  it  went  to  pay  a  debt  or  liability,  for  which 
neither  she  nor  her  property  was  bound,  it  will  be  held  a  con- 
tract of  suretyship." 

Prom  the  evidence  in  this  case  a  jury  would  be  warranted 
in  drawing  the  fair  and  reasonable  inference  that  appellant 
indorsed  said  certificate  over  to  appellee  to  secure  her  hus- 
band's individual  debts. 

A  contract  of  suretyship  entered  into  by  a  married  woman 
is  void.    §7855  Bums  1908,  §5119  R.  S.  1881. 

It  cannot  be  said,  in  view  of  the  evidence,  that  appellee 

accepted  the  security  without  knowledge  of  the  fact  that  the 

certificate  of  stock  was  the  wife's  individual  property. 

2.  The  evidence  further  shows  that  the  wife  received 
nothing  in  return  for  the  assignment  of  the  certificate, 

consequently  it  was  not  necessary  that  she  return  a  consider- 
ation therefor  before  she  could  justly  ask  that  the  certificate 
be  restored  to  her. 

In  the  case  of  Thompson  v.  Peck  (1888),  115  Ind.  512, 
1  L.  R.  A.  201,  the  court  said:  ** Where  the  possession  of 
property  has  been  wrongfully  obtained,  by  means  of  a  void- 
able contract,  and  the  vendor  has  received  nothing  of  value, 
the  bringing  of  an  action  to  reclaim  the  property  is  ordinar- 
ily a  sufficient  disafiirmance  of  the  contract.  But  in  case 
money  has  been  paid,  or  the  purchaser's  promissory  notes 
have  been  received,  replevin  cannot  be  maintained  for  the 
recovery  of  the  property  while  the  vendor  retains  the  money 
or  notes  for  the  purchase  price." 
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It  also  appears,  and  is  a  fact  admitted  by  appellee,  that, 

prior  to  the  eommencement  of  this  action,  appellant,  through 

her  attorney,  notified  appellee  that  she  claimed  the 

3.  certificate  in  dispute  as  her  own,  that  she  was  a  mar- 
ried woman,  that  said  certificate  was  received  and 

held  by  appellee  only  as  security,  and  that  she  then  and 
there  demanded  the  return  of  said  certificate,  but  appellee 
refused  to  surrender  the  same.  Since  a  contract  of  surety- 
ship by  which  appellee  obtained  possession  of  the  certificate 
from  appellant  was  void  under  the  statute  (§7855,  supra), 
a  proper  demand  by  appellant  for  the  return  thereof,  and 
the  refusal  by  appellee  to  surrender  the  same,  would  con- 
stitute an  unlawful  detainer. 

An  action  in  replevin  by  the  owner  of  personal  property 

will  lie  against  a  person  who  has  such  personal  property  in 

his  possession,  and  who  has  no  right  to  retain  it  as 

4.  against  the  owner.   McFadden  v.  Boss  (1886),  108  Ind. 
512;  Aultman  &  Co.  v.  Forgey  (1894),  10  Ind.  App. 

397;  Fruits  v.  Elmore  (1893),  8  Ind.  App.  278;  Ferguson 
V.  Day  (1892),  6  Ind.  App.  138;  Rose  v.  Cash  (1877),  58 
Ind.  278;  Walpole  v.  Smith  (1837),  4  Blackf.  304;  Bradley 
V.  Michael  (1849),  1  Ind,  551;  Bead  v.  Brayton  (1894),  143 
N.  Y.  342. 

A  certificate  of  stock  i3  tangible  personal  property,  which 
may  be  recovered  by  an  action  in  replevin.  Smith  v.  Downey 
(1893),  8  Ind.  App.  179,  52  Am.  St.  467;  Read  v.  Brayton, 
supra.    2  Cook,  Corporations  (4th  ed.),  §577. 

Since  there  was  evidence  from  which  the  jury  might  have 

found  that  appellant  assigned  the  certificate  of  stock  to 

appellee  only  as  surety  for  her  husband's  individual 

5.  debts,  and  since  if  so  found  appellant  would  have  had 
the  right  to  recover  the  same  in  an  action  in  replevin, 

the  trial  court  erred  in  sustaining  appellee's  motion  per- 
emptorily to  direct  a  verdict  in  its  favor. 
Other  reasons  assigned  for  a  new  trial  may  not  arise  upon 
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another  hearing,  therefore  we  do  not  deem  it  necessary  to 
consider  them  here. 

The  judgment  below  is  reversed,  with  instructions  to  sus- 
tain appellant's  motion  for  a  new  trial,  and  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 


Copeland  et  al.  v.  Bruning  et  al.,  Trustees. 

[No.  6,549.    Filed  March  31, 1909.    Rehearing  denied  June  23, 1909. 

Transfer  denied  Ckitober  15,  1909.] 

!•  Judgment. — Res  Judicata, — Parties. — Capacities. — Parties  to  a 
suit  are  bound  by  the  decree  entered,  only  in  the  capacity  in 
which  they  sue,  or  are  sued.    p.  410. 

2.  Judgment. — Res  Judicata. — Issues. — Estoppel. — Parties  to  a  de- 
cree are  estopped  to  question  any  matter  lltlgable  In  the  suit  In 
which  the  decree  was  entered,    p.  411. 

3.  Trusts. — Trustees. — Accounting. — Cestuis  que  trustent  have  no 
right  to  an  accounting,  as  to  rent,  from  their  trustees  unless  they 
have  a  present  right  to  demand  such  rents,    p.  411. 

4.  Trusts. — Purchase  of  Property  by  Trustee. — Fraud, — Undue  In- 
fluence.— Burden  of  Proof,— The  presumption  is  that  a  trustee 
who  purchases  his  cestuis  que  irustenVs  property  has  exercised 
fraud  and  undue  influence,  but  when  such  trustee  establishes  that 
the  transaction  was  fair,  such  sale  is  held  valid  and  binding, 
p.  411. 

5.  Wiixs. — Devises. — Trusts. — Life  Estates. — ^A  will  devising  real 
estate  to  a  son  "upon  trust,  during "  the  period  of  the  mar- 
ried life  of  my  daughter"  does  not  convey  to  such  son  a  greater 
estate  than  for  the  life  of  such  daughter,    p.  412. 

6.  Wills. — Passive  Trusts. — ^A  will  devising  certain  land  to  tes- 
tator's son  and  another,  upon  trust  for  testator's  daughter  and  her 
husband,  and  authorizing  such  trustees  to  give  to  her  and  her  hus- 
band full  management  thereof,  and  upon  the  request  of  herself, 
when  she  becomes  a  widow,  or  upon  the  request  of  herself,  her 
husband  and  testator's  son  at  any  time,  to  convey  the  same  to  her, 
gives  to  her  and  her  husband  the  active  management  of  such 
property,  and  determines  the  trust  upon  the  agreement  of  such 
daughter,  husband  and  son.    p.  412. 

7.  Wills. — Devises. — Alienation. — Where  a  testator  devised  cer- 
tain land  to  his  son  and  another,  in  trust  for  testator's  daughter 
and  her  husband,  remainder  to  such  daughter  provided  she  sur- 
vived her  husband,  aud  giving  power  to  the  daughter,  her  hus- 
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band  and  testator's  son  to  require  the  trustees  to  convey  to  sach 
daughter  a  fee  simple,  such  daughter  and  her  husband  may  alien- 
ate their  interests  therein,    p.  413. 

8.  Wnxs. —  Devises, —  Deeds. — Mortgages. — Estoppel, — A  warranty 
deed  executed  by  devisees  as  a  mortgage  upon  the  property  de- 
vised creates  an  equitable  lien  upon  their  interests  for  the  amount 
of  their  debt,  and  the  foreclosure  thereof  estops  them  from  as- 
serting any  title  to  the  devised  property,    p.  413. 

9.  JuooMEXfT. — Foreclosure. — Estoppel, — ^A  decree  of  foreclosure  of 
a  warranty  deed  alleged  to  be  a  mortgage,  and  a  deed  executed 
pursuant  to  a  sale  under  such  decree,  estop  the  defendants  from 
afterwards  asserting  any  title,  legal  or  equitable,  to  the  property 
covered  by  such  deed.    p.  413. 

10.  JuDGMEiTT. —  Estoppel, —  Trustecs, —  Cestuis  que  Trustent, — 
Where  cestuis  que  trustent,  under  a  will  devising  certain  lands  to 
them,  give  a  warranty  deed  to  one  of  the  trustees  thereunder  as 
security  for  a  debt,  and  in  a  personal  suit  by  such  trustee  in  his 
Individual  capacity  a  decree  of  foreclosure  is  entered  and  the 
property  sold  thereunder,  such  cestuis  que  trustent  are  estopped 
from  maintaining  a  suit  to  compel  the  trustees  under  such  will  to 
account  to  them  for  such  property,  although  the  trustees,  as  such, 
were  not  parties  to  the  suit  for  foreclosure,    p.  414. 

11.  Judgment. —  Estoppel, —  Foreclosure, — Trusts. — Benefdaries, — 
Where  a  foreclosure  of  a  mortgage  upon  trust  property  was 
ordered,  and  the  mortgagee  instituted  a  suit  to  enjoin  the  cestuis 
que  trustent  from  maintaining  a  suit  against  the  trustees  for  an 
accounting,  the  court  holding  that  the  injunction  would  not  lie, 
since  there  might  be  a  surplus,  on  a  sale,  to  which  such  suit  for 
an  accounting  might  apply,  such  Judgment  does  not  estop  such 
mortgagee  from  asserting  that  the  cestuis  que  trustent  are  es- 
stopped  by  the  decree  of  foreclosure  from  daUning  title  to  the 
trust  property,    p.  417. 

Prom  Clark  Circuit  Court ;  Harry  C.  Montgomery,  Judge. 

Suit  by  Clara  Copeland  and  another  against  William  H. 
Bruning  and  another,  as  trustees  under  the  will  of  John  F. 
Bruning,  deceased.  Prom  a  judgment  for  defendants,  plain* 
tiffs  appeal.    Affirmed, 

Pickens,  Moores,  Davidson  dk  Pickens,  W.  T,  Friedley  and 
Vanosdal  <t  Francisco,  for  appellants. 
F.  Winter  and  Bernard  Korbly,  for  appellees. 

Rabb,  J. — This  was  a  proceeding  brought  by  the  appel- 
lants against  the  appellees,  to  compel  an  accounting  by  ap- 
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pellees  of  an  alleged  trust  claimed  to  have  been  created  by 
the  will  of  John  Frederick  Bruning,  naming  the  appellants 
as  the  cestuis  que  trustent. 

Each  of  the  defendants  filed  separate  paragraphs  of  an- 
swer. Appellants'  demurrer  to  the  second  and  third  para- 
graphs of  each  of  the  answers  was  overruled,  and  exception 
reserved,  and  this  ruling  of  the  court  presents  the  only  ques- 
tion raised  upon  the  appeal. 

These  pleadings  set  forth  the  following  state  of  facts: 
John  P.  Bruning  was  the  father  of  appellant  Clara  Cope- 
land,  and  of  appellee  William  H.  Bruning.  They  were  his 
only  children.  John  P.  Bruning  died,  testate,  in  October, 
1891,  seized  in  fee  of  certain  real  estate,  which  is  described 
in  the  pleadings.  By  his  will  he  devised  certain  parcels  of 
the  real  estate  to  William  H.  Bruning  and  Nicholas  Horuff, 
as  trustees, 

**upon  trust,  during  the  period  of  the  married  life  of 
my  daughter  Clara,  wife  of  William  M.  Copeland,  to 
apply  the  whole  of  the  annual  income,  after  paying 
taxes,  insurance  and  necessary  repairs  of  said  trust 
premises,  for  or  toward  the  support  and  benefit  of  my 
said  daughter  and  her  husband,  and  I  authorize  said 
trustees,  and  the  survivor  of  them  and  their  successor 
or  successors  in  said  trust,  to  delegate  the  management, 
repair  and  collection  of  rents  from  and  application 
thereof  to  my  said  daughter  Clara  and  her  husband  by 
a  written  instrument,  to  be  executed  by  said  trustees 
and  my  said  daughter  and  her  husband  in  duplicate,  one 
copy  thereof  for  them  and  the  other  for  said  trustees, 
which  shall  exonerate  said  trustees  from  any  and  all 
liability  whatever  in  reference  to  the  care,  repair,  man- 
agement and  renting  of  said  trust  property  and  the  col- 
lection and  application  of  the  rents  thereof  during  the 
period  of  time  specified  in  such  written  instrument, 
which  may  be  renewed  from  time  to  time  by  written  in- 
dorsement thereon  signed  by  said  parties.  When  my 
said  daughter  shall  become  a  widow,  or  when  she,  her 
husband  and  my  son  William  H.  Bruning  shall  jointly, 
by  an  instrument  in  writing,  request  said  trustees,  or  the 
survivor  of  them  or  their  successor  or  successors  in  said 
trust,  to  convey  and  transfer  any  portion  or  all  of  said 
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trust  property  to  my  said  daughter  Clara  Copeland, 
said  trustees  shall  in  such  event  at  once  convey  the  same 
to  her  in  fee  simple  by  deed,  in  which  said  written  re- 
quest shall  be  recited,  and  such  deed  of  conveyance  shall 
vest  the  title  to  the  real  estate  so  conveyed  to  her  in  fee 
simple  free  from  said  trust." 

The  will  appointed  appellee  William  H.  Bruning  as  exec- 
utor. Said  will  was  duly  probated,  and  appellee  Will- 
iam H.  Bruning  duly  qualified  as  executor.  After  the 
will  was  probated  and  the  executor  had  qualified,  the 
appellants  conveyed  to  appellee  William  H.  Bruning,  by 
warranty  deed,  the  premises  mentioned  and  described  in  that 
provision  of  the  will  creating  the  trust  in  favor  of  the  ap- 
pellants, which  deed  was  executed  by  said  parties  to  said 
Bruning  and  received  by  him  for  the  purpose  of  securing 
and  indemnifying  him  against  a  liability  on  account  of  be- 
coming surety  for  Mrs.  Copeland  upon  certain  notes.  After- 
wards, in  July,  1893,  the  appellants  commenced  a  suit  in  the 
Jefferson  Circuit  Court  against  appellee  William  H.  Brun- 
ing for  the  partition  of  all  of  said  real  estate,  which  was, 
upon  the  petition  of  said  Bruning,  removed  to  the  United 
States  Circuit  Court  for  the  District  of  Indiana.  In  the 
complaint  it  was  averred  that  John  F.  Bruning  had  died 
intestate,  the  owner  in  fee  simple  of  said  premises  and  other 
lands,  leaving  appellant  Clara  Copeland  and  appellee  Will- 
iam H.  Bruning  as  his  sole  heirs  at  law ;  that  the  execution 
of  the  deed  last  mentioned,  from  appellants  to  appellee 
Bruning,  was  procured  by  fraud,  and  that  it  was  given  to 
secure  a  debt.  The  appellants  prayed  a  partition  of  the 
land,  that  the  deed  be  declared  a  mortgage,  and  that  an 
accounting  be  had  between  the  parties. 

To  this  complaint  appellee  Bruning  answered,  admitting 
the  averments  with  reference  to  the  relationship  of  the 
parties,  the  death  of  John  F.  Bruning,  and  that  at  the  time 
of  his  death  he  owned  the  premises  in  fee  simple ;  admitting 
the  execution  of  the  deed  from  appellants  to  said  appellee, 
and  that  the  deed  was  intended  to  secure  said  appellee  as 
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indorser  for  appellant  Clara  Copeland,  as  averred  in  her 
complaint,  but  denying  that  John  P.  Bruning  died  intestate, 
or  that  said  deed  was  procured  by  fraud,  to  which  pleading 
the  appellants  filed  a  reply. 

Afterwards,  in  June,  1895,  appellee  Bruning  filed  a  cross- 
complaint  against  the  appellants,  alleging  that  John  P. 
Bruning  died  testate ;  that  by  his  will  he  devised  the  land  in 
question  in  the  manner  set  forth  in  the  answer  theretofore 
filed,  a  copy  of  the  will  being  made  a  part  of  the  cross- 
complaint;  that  the  execution  to  him  by  appellants  of  tlie 
deed  for  said  premises,  as  set  up  in  the  original  complaint 
and  answer,  and  as  therein  also  alleged,  was  intended 
as  a  mortgage  to  secure  said  appellee  on  account  of 
his  suretyship  for  appellant  Clara  Copeland  on  cer- 
tain notes  which  it  was  averred  he  was  compelled  to  and  did 
pay;  that  there  existed  an  indebtedness  against  the  estate 
of  the  testator  which  the  personal  estate  was  insufficient  to 
pay,  and  which  was  paid  by  appellee  Bruning;  that  such 
indebtedness  was  a  charge  upon  all  of  the  real  estate  of  the 
testator;  that  said  appellee  had  paid  taxes  upon  the  trust 
property,  amounting  to  a  certain  sura,  and  praying  a  fore- 
closure of  said  mortgage,  and  a  decree  of  court  charging  a 
certain  portion  of  the  indebtedness  and  the  taxes  paid  by 
him  as  a  lien  upon  said  trust  property,  and  that  said  prem- 
ises be  sold  to  pay  and  discharge  the  sums  so  due  him. 

Upon  the  application  of  the  appellees,  a  receiver  was  ap- 
pointed, to  receive  the  rents  and  profits  of  the  premises  pend- 
ing said  litigation.  In  said  proceedings  a  decree  was  entered 
in  favor  of  the  appellees  and  against  the  appellants  on  all 
the  issues  therein  presented,  and  a  decree  entered  charging 
said  trust  property  with  the  sums  found  due  to  appellee 
Bruning  on  said  mortgage,  taxes,  and  other  matters  claimed 
to  be  due  to  him  against  said  property,  and  foreclosing  all 
of  appellants'  right,  title  and  interest  therein,  and  directing 
the  sale  of  said  premises  to  pay  the  amount  found  due  to  said 
appellee;    that,  in  pursuance  of  said  decree,  the  premises 
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were  afterwards  sold  by  the  master  commissioner  appointed 
for  that  purpose,  and  appellee  Bruning  became  the  pur- 
chaser; that  such  sale  was  duly  reported  to  the  court  and 
duly  confirmed  by  it,  and  a  deed  to  said  appellee  duly  or- 
dered thereon,  and  duly  executed  by  said  master.  It  fur- 
ther appears  that  appellee  Horuflf  never  accepted  the  trust 
created  by  said  will ;  that  appellants  have  received  all  of  the 
rents  of  said  trust  property  up  to  the  time  the  receiver 
was  appointed  by  the  court,  and  that  thereafter  such  re- 
ceiver collected  the  rents  on  said  property,  and  duly  ac- 
counted for  them  to  the  court  in  his  final  report,  and  that 
after  he  made  such  final  report  he  was  discharged  by  the 
court. 

It  is  contended  by  appellee  Bruning  that  the  proceedings 
and  decree  in  the  federal  court  are  a  conclusive  adjudication 
of  all  matters  sought  to  be  determined  in  this  proceeding, 
and  a  complete  estoppel  against  the  appellants'  waging  the 
same.  Appellants,  on  the  other  hand,  contend  that  such  de- 
cree and  proceedings  are  not  such  estoppel,  for  the  reason 
that  the  appellees  were  not  parties  to  the  proceedings  in  the 
federal  court  in  their  capacity  as  trustees  of  the  estate  de- 
vised to  them  by  the  will  of  John  F.  Bruning;  that  is,  that 
in  appellee  Bnining's  cross-complaint  against  the  appellants, 
to  foreclose  his  alleged  lien  upon  said  tnist  property,  he 
failed  to  make  himself  a  party  defendant  thereto  in  his  ca- 
pacity as  trustee,  and  that  therefore  the  trust  is  not  bound 
by  the  adjudication;  that  the  decree  of  the  court  in  that 
cause  can  only  be  considered  res  adjudicata  against  the  par- 
ties in  the  right  and  capacity  in  which  they  appear  in  that 
court. 

It  is  the  settled  law  that  parties  to  a  judicial  proceeding 

are  bound  by  the  decision  and  judgment  in  such  proceeding, 

in  the  capacity  and  right  in  which  they  appear,  and 

1,    not  otherwise.     Craighead  v.  Dalian  (1886),  105  Ind. 

72;  Enuin  v.  Garner  (1886),  108  Ind.  488;  Jones  v. 


MAY  TERM,  1909.  411 

Copeland  v,  Brunlng — 44  Ind.  App.  405. 

Vert  (1889),  121  Ind.  140,  16  Am.  St.  379;  Johnson  v. 
Graves  (1891),  129  Ind.  124. 

It  is  also  equally  the  settled  law  that  parties  to  a  judicial 
proceeding  are,  in  the  capacity  and  right  in  which  they  ap- 
pear, concluded  by  the  decision  and  judgment  ren- 

2.  dered  in  such  proceeding,  and  this  includes  not  only 
questions  that  were  actually  litigated  and  determined, 

but  all  such  as  might,  under  the  issues,  have  been  litigated 
and  determined  between  them.  Fischli  v.  Fischli  (1825),  1 
Blackf.  •SGO,  12  Am.  Dec.  251,  and  the  multitude  of  cases 
that  follow  it. 

If  the  appellants  succeed  in  this  proceeding,  it  must  be 
because  they  have  a  present  right  to  demand  from  the  ap- 
pellees an  accounting  of  the  rents  of  the  trust  prop- 

3.  erty  received  by  them.    If  they  are  in  no  position  to 
demand  such  accounting,  they  have  no  standing  in 

court.    22  Eney.  PL  and  Pr.,  95,  and  cases  cited. 

The  appellees  contend  that,  on  account  of  the  matters  set 
up  in  their  respective  answers,  the  trust,  so  far  as  appellants 
are  concerned,  and  all  their  rights  under  it,  has  terminated. 

While  a  trustee  may  not  buy  the  trust  property  at  his  own 

sale,  nor  do  any  act  inconsistent  with  the  duties  of  his  trust, 

and  the  law  requires  at  his  hands  the  strictest  honesty 

4.  and  good  faith  in  his  dealings  with  his  cestui  que 
trust,  still  it  does  not  prohibit  dealings  between  the 

trustee  and  the  cestui  que  trust  with  reference  to  the  trust 
property,  if  the  cestui  que  trust  be  sui  juris.  And  when 
contracts  between  the  trustee  and  the  cesttti  que  trust,  hav- 
ing the  effect,  as  between  them,  to  terminate  the  cestui  que 
trust's  interest  in  the  subject  of  the  trust,  and  such  interest 
was  of  a  nature  that  it  could  be  disposed  of  by  him,  and  he 
is  sui  juris,  and  the  contract  openly  entered  into  is  fair  and 
reasonable,  untainted  by  fraud  or  undue  influence,  such  con- 
tract, and  the  rights  of  the  parties  under  the  same,  will  be 
upheld  both  at  law  and  in  equity,  prccMsely  as  would  any 
other  contract  entered  into  between  other  persons  sustain- 
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ing  no  such  relations.  The  law  looks  upon  such  contracts 
with  a  jealous  eye,  and  presumes,  as  against  the  trustee,  that 
they  were  procured  by  fraud  and  the  exercise  of  undue  in- 
fluence; yet  when  this  jealousy  of  the  law  has  been  satis- 
fied, and  these  presumptions  overcome,  the  contract  is  bind- 
ing upon  the  parties.  Coles  v.  Trecothick  (1804),  9  Ves. 
•234;  Mills  V.  Mills  (1894),  63  Fed.  511;  Bryan  v.  Duncan 
(1852),  11  Ga.  67;  Barnard  v.  Stone  (1893),  159  Mass.  224, 
34  N.  E.  272;  Brown  v.  Cowell  (1875),  116  Mass.  461; 
BroivnficWs  Estate  (1899),  193  Pa.  St.  151,  44  Atl.  246; 
MiggetVs  Ajypeal  (1888),  109  Pa.  St.  520;  Bresec  v.  Brad- 
field  (1901),  99  Va.  331;  Marshall  v.  Stephens  (1847),  8 
Humph.  (Tenn.)  ^159,  47  Am.  Dec.  601;  Buell  v.  Bucking- 
ham &  Co,  (1864),  16  Iowa  284,  85  Am.  Dec.  516;  Hill, 
Trustees  (4th  Am.  ed.),  •537;  1  Perry,  Trusts  (5th  ed.), 
§195. 

The  interest  which  the  will  of  John  F.  Bruning  gave  to 

appellee  Bruning  was,  to  say  the  least,  an  estate  during  the 

life  of  appellant  Clara  Copeland.    2  Jarman,  Wills, 

5.  381 ;  Thompson  v.  Schenck  (1861),  16  Ind,  194;  Stout 
V.  Dunning  (1880),  72  Ind.  343;   Hunt  v.  Williams 

(1891),  126  Ind.  493;  Thompson  v.  Murphy  (1894),  10  Ind. 
App.  464. 

The  will  imposed  no  active  duties  upon  the  trustees.     It 

contemplated  not  only  that  the  appellants  should  receive  all 

the  rents  and  income  of  the  property  during  the  mar- 

6,  riage  relation  of  Clara  Copeland,  and  when  that  re- 
lation was  dissolved  she  should  take  the  entire  title, 

but  that  appellants  should  have  the  active  management  of 
the  property.  It  was  manifestly  not  the  purpose  of  the 
testator,  by  the  creation  of  this  trust,  to  impose  upon  the 
trustees  the  duty  of  looking  after  the  property  and  the  col- 
lection of  the  rents,  to  insure  the  same  against  the  wasteful 
extravagance  of  the  cestnis  que  trustent.  It  very  evidently 
was  his  purpose  in  creating  the  trust  to  insure  the  devolu- 
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tion  of  the  title  to  the  premises  described  in  this  provision 
of  his  will  to  those  of  his  own  blood,  in  preference  to  his 
son-in-law,  in  case  his  daughter  died  without  issue.  The 
express  terms  of  the  will  provide  for  the  termination  of  the 
trust  upon  the  agreement  of  the  appellants  and  appellee 
Bruning  to  that  effect. 

The  appellants  being  sui  juris,  the  estate  created  in  their 

favor  by  the  will  in  question  is  one  they  could  dispose  of  by 

contract ;   could  sell  or  mortgage ;   one  of  which  they 

7.  might  be  deprived  by  the  judgment  of  a  court  of  com- 
petent jurisdiction,  with  their  rights  therein  properly 

before  it  for  adjudication.     Their  warranty  deed  to  appellee 
Bruning  for  the  premises,  given  to  secure  him  as  in- 

8.  dorser  for  appellant  Clara  Copeland  upon  notes  for 
$5,000,  created  an  equitable  lien  and  charge  upon 

their  interest  in  the  premises  for  whatever  sum  appellee 
Bruning  was  compelled  to  pay  upon  said  obligations,  and 
was  an  effectual  estoppel  against  appellants,  personally, 
from  asserting  any  interest  whatever  in  the  premises  as 
against  the  title  so  conveyed  by  such  mortgage. 

The  federal  court  has  adjudged  that  this  transaction  was 
fair,  just  and  free  from  fraud  or  undue  influence.     The  in- 
terest of  the  appellants  in  the  trust  property  might 

9.  be  subject  to  equitable  liens  in  favor  of  appellee 
Bruning,  or  any  other  person.  Said  appellee  as- 
serted that  they  were  so  owing  to  him,  and  specifically  set 
out  his  claims  in  that  respect,  properly  brought  the  appel- 
lants before  the  federal  court,  and  there  challenged  them  to 
contest  his  asserted  right;  and,  being  thus  challenged,  they 
were  bound  to  produce  all  their  defenses,  legal  or  equitable, 
to  said  appellee's  demands;  and  the  judgment  of  the  court 
therein  is  absolutely  conclusive  upon  the  appellants  as  to 
every  question  which  might  have  been  litigated  therein. 

But  appellants  insist  that  appellees  were  not  before  that 
tribunal  in  their  capacity  as  trustees,  and  that  therefore  the 
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trust  is  not  bound  by  the  adjudication,  that  it  still 
10.  subsists,  and  that  in  this  proceeding  it  is  the  trust 
that  is  involved,  and  not  the  appellees  personally. 
We  do  not  agree  with  this  contention.  In  this  case  the  ap- 
pellants appear  in  their  personal  capacity,  precisely  as  they 
appeared  in  the  federal  court,  and  they  are  here  seeking  to 
enforce  the  same  personal  right  that  they  were  there  called 
upon  to  defend.  As  we  have  already  stated,  unless  they 
have  a  personal  right  and  interest  in  the  trust  they  seek  to 
enforce,  they  have  no  standing  in  court.  If  they  in  any 
manner  have  estopped  themselves  from  asserting  a  personal 
right  in  the  trust,  they  cannot  appear  on  behalf  of  some 
possible  remote  cesttii  que  tntst,  and  demand  an  accounting, 
or  any  other  relief  against  the  trustee.  Killinger  v.  Hart- 
man  (1887),  21  Neb.  297;  KuMcr  v.  Hoover  (1846),  4  Pa. 
St.  331;  McCahe's  Appeal  (1853),  22  Pa.  St.  427;  Clarke 
V.  Deveaux  (1869),  1  S.  C.  172;  Coffman  v.  Sangston 
(1871),  21  Gratt.  263;  Ball  v.  Carew  (1832),  13  Pick.  28; 
Keene's  Appeal  (1869),  60  Pa.  St.  504;  Wagener's  Estate 
(1899),  190  Pa.  St.  513,  42  Atl.  955;  Woodbridge  v.  Bockes 
(1902),  170  N.  Y.  596,  63  N.  E.  362. 

This  last  ease  is  cited  and  relied  upon  by  the  appellants. 
We  think  it  strongly  in  point  in  support  of  the  proposition 
before  announced.  In  that  case  the  testator  by  his  will  be- 
queathed an  estate  valued  at  $150,000,  consisting  principally 
of  invested  funds,  to  a  trustee  named  in  the  will,  to  be  by 
him  held  and  managed,  charging  the  trustee  with  the  duty 
of  collecting  the  income  thereof,  holding  it  as  part  of  the 
trust  estate,  paying  to  his  only  daughter  from  such  income 
an  annuity  of  $3,500  and  no  more,  and  providing  that  upon 
the  death  of  his  daughter  the  trust  estate  should  go  to  her 
children,  if  she  left  any  surviving,  and  in  case  she  died  with- 
out issue  or  their  descendants  surviving  then  the  trust  estate 
to  go  to  his  heirs  at  law.  The  trustee  qualified  as  such,  but, 
instead  of  exeeutiiijj!:  the  trust,  turncHl  over  all  the  trust  prop- 
erty to  the  daiii^liter  and  her  husband,  who  executed  releases 
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to  the  trustee,  in  which  her  children,  who  were  of  age,  joined. 
The  daughter  and  her  family  dissipated  the  trust  property 
in  riotous  living.  Then  she  procured  herself  to  be  appointed 
as  a  substituted  trustee,  and  in  this  capacity  instituted  a 
proceeding  in  the  court  of  chancery,  to  compel  the  former 
trustee  named  in  the  will  to  accoimt  for  the  trust  estate  he 
had  thus  permitted  her  and  her  husband  to  squander.  The 
court,  in  deciding  the  case,  said :  '*0f  course,  it  follows  that 
she  has  no  possible  claim  for  any  accrued  income  of  the  trust. 
•  •  •  She  cannot  demand  an  accounting  in  the  right  of 
her  children,  •  •  •  because,  when  of  full  age,  they 
joined  with  her  in  releasing  the  defendant.  *  *  *  What 
right  has  she  to  call  him  to  account?  By  an  impersonal 
right?  But  that  means  that,  notwithstanding  her  complicity 
in  the  course  which  has  led  to  this  result,  •  •  •  she  may 
be  recognized  in  her  assumed  office  of  trustee  and  may  be 
accorded  a  right,  which,  personally,  she  has  forfeited,  mor- 
ally, as  well  as  legally.  That  cannot  be,  *  *  *  The 
plaintiff  may  represent  the  trust  estate;  but  she  does  not 
represent  the  remaindermen.     She  is  not  their  trustee." 

Here,  the  acts  of  the  appellants  in  conveying  the  trust 
estate  to  the  trustee,  to  secure  him  as  indorser  for  them,  were 
as  effectually  a  release  of  any  obligation  upon  him  to  account 
for  rents,  as  though  the  instrument,  in  place  of  its  being  in 
the  form  of  a  deed,  had  been  in  the  form  of  a  release  of  all 
obligations  to  account  for  such  rents  and  profits;  and  the 
decree  of  the  federal  court,  to  which  they  were  parties, 
operated  upon  the  appellants  as  an  estoppel  personally  to 
assert  any  right  to  the  rents  and  income  of  the  trust  prop- 
erty, as  effectually  as  would  a  formal  release. 

In  this  case  appellants  make  no  pretense  of  appearing  **  im- 
personally," as  representatives  of  the  trust,  as  the  appellant 
in  Woodbridge  v.  Bockes,  supra,  assumed  to  do,  but  appear 
personally,  and  in  right  of  a  personal  beneficial  interest  they 
claim  in  the  trust  property.  Not  only  are  the  appellants 
appearing  in  this  case  in  their  personal  capacity,  and  to  en- 
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force  a  personal  right,  but  the  appellees  are  also  in  court  in 
their  personal  capacity,  and  defending,  not  as  trustees,  nor 
by  virtue  of  any  right  they  held  under  the  trust,  but  are  as- 
serting a  personal  defense  they  claim  against  any  right  ap- 
pellants advance  to  a  decree  of  the  court  requiring  such  trus- 
tees to  account  for  the  rents  of  the  trust  property.  The 
question  presented  is  whether  there  is  a  trust  in  existence 
that  appellants  are  in  a  position  to  enforce,  and  is  dependent 
upon  the  rights  of  the  parties  as  against  one  another.  If 
the  trustees  were  suing,  in  virtue  of  their  oflSce,  to  enforce 
some  right  claimed  to  be  due  to  the  trust,  or  if  they  were  sued 
by  some  one  who  asserted  a  right  against  the  trust,  and  they 
were  defending  the  trust,  in  that  case  they  would  be  before 
the  court  in  their  ** impersonal*'  representative  capacity,  and 
the  decree  entered  in  such  proceeding  would  be  binding  in 
favor  of  and  against  the  trust  alone,  and  would  not  be  binding 
either  in  favor  of  or  against  the  trustees  personally.  In  such 
proceeding  no  decree  entered  in  favor  of  or  against  the  indi- 
vidual trustees  would  have  any  binding  effect  upon  the  trust 
they  represented. 

In  this  case  the  decree  entered  by  the  court  below  is  in 
nowise  binding  upon  the  trust  estate,  but  it  is  binding  on  ap- 
pellants, and  had  a  decree  been  entered  in  favor  of  appel- 
lants it  would  have  been  binding  and  operative  against  the 
appellees  personally.  The  appellants  would  have  been  en- 
titled, under  the  facts  stated,  not  only  to  an  accounting  of 
rents,  but  to  a  personal  judgment  against  the  appellees  in 
their  favor  for  whatever  sum  such  accounting  would  show 
was  due  to  them  on  account  of  rents  of  the  trust  property 
which  they  had  collected,  and  to  which  the  appellants  were 
entitled. 

We  conclude  that,  as  against  the  appellants,  the  decree  of 
the  federal  court  and  the  sale  of  trust  property  thereunder 
effectually  terminate  the  trust  which  appellants  seek  to  en- 
force, and  estop  appellants  from  asserting  any  right  to  re- 


xMAY  TERM,  1909.  417 


<.'oi)eluad  v,  Bruning—- 44  lud.  App.  405. 


quire  the  appellees  to  account  for  the  rents  of  the  trust  prop- 
erty. 

The  judgment  of  the  court  below  is  affirmed. 

Watson,  C.  J.,  does  not  participate  in  the  decision  of  this 
case. 

On  Petition  for  Rehearing. 

Rabb,  J. — In  appellants'  petition  for  rehearing  it  i^ 
claimed  that  the  judgment  of  the  court  rests  upon  a  miscon- 
ception of  the  facts  as  they  appear  in  the  record,  and  it  is 
asserted  that  the  deed  executed  by  the  appellants  to  appellee 
Bruning,  and  which  was  held  to  be  a  mortgage  and  fore- 
closed as  such  by  the  federal  court,  was  not  executed,  as  the 
court  states  in  its  opinion,  subsequent  to  the  probate  of  the 
vnli  of  John  F.  Bruning,  but  was  executed  seven  years  be- 
fore the  probate  of  the  will. 

The  court's  attention  is  called  to  no  place  in  the  record 
where  the  date  of  the  execution  of  this  deed  appears.  It  was 
manifestly  not  executed  prior  to  the  execution  of  the  will, 
or  the  death  of  the  testator.  The  court  was  in  error 
about  the  deed's  having  been  executed  subsequent  to  the  pro- 
bate of  the  wiU.  The  will,  it  seems  from  the  facts  presented 
in  the  record,  was  offered  for  probate  in  the  year  1893,  and 
was  followed  by  litigation  that  extended  until  1898,  when  it 
was  finally  admitted  to  probate ;  and  it  seems  that  the  deed 
in  question  was  executed  sometime  pending  this  litigation, 
but  this  fact  does  not  in  anywise  change  the  legal  aspects  of 
the  questions  presented  by  the  record. 

It  is  also  insisted  that  the  decision  of  this  court  contra- 
venes the  decision  of  the  federal  court  in  an  action  between 
the  same  parties.     Copelaml  v.  Bruning  (1904),  127 

11.    Fed.  550,  63  C.  C.  A.  435.    This  court  holds  that  the 

decree  of  the  federal  court  in  the  case  of  Copeland  v. 

Bruning,  supra,  estops  appellant  Copeland  from  maintaining 

this  suit.     The  decision  of  the  federal  court  was  made  upon 

Vol.  44—27 
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an  application  to  enjoin  the  prosecution  of  these  suits.  That 
court,  in  refusing  the  injunction,  said:  **It  is  said  in  main- 
tenance of  the  injunctional  order  appealed  from,  that  the 
suits  enjoined  were  an  attempt  to  interfere  with  the  corpus 
of  the  property  in  the  hands  of  the  federal  court;  and,  to 
establish  this  propovsition,  it  is  urged  that  the  debt  found 
due,  with  costs  of  suit,  are  more  than  enough  to  exhaust  the 
property,  to  foreclose  the  lien  on  which  the  decree  was  en- 
tered. These  facts,  it  is  urged,  constitute  an  extinguishment 
of  the  trust.  But  no  such  fact  was  in  the  record  at  the  time 
the  decree  was  entered.  The  sale  had  not  yet  taken  place, 
and  it  was  not  known  that  there  would  be  no  surplus.  In- 
deed, provision  for  surplus  was  made  in  the  decree  to  be  paid 
over  to  the  trustees  under  the  will.  The  suits  in  the  state 
court  related,  among  other  things,  to  such  surplus,  and  to 
that  extent,  at  least,  lay  outside  the  jurisdiction  of  the  fed- 
eral court.  But  it  is  said  the  suits  in  the  state  court  were 
not  limited  to  such  surplus — ^that,  in  effect,  thej'^  challenged 
the  decree  of  the  federal  court  under  which  the  debt  was 
established  and  the  accounting  settled.  Let  this  be  ad- 
mitted ;  even  then  the  injunction  is  not  justified,  for,  to  the 
extent  that  the  subject-matter  of  the  suit  in  the  state  court 
was  already  settled  by  former  adjudication,  the  defense 
should  have  been  by  plea  in  the  court  where  the  suits  were 
brought,  and  not  by  injunction  in  another  jurisdiction." 
This  is  precisely  what  was  done  in  this  case.  The  plea  of 
former  adjudication  was  set  up  as  a  defense  here,  and  this 
plea  this  court  holds  good. 

There  is  no  lack  of  harmony  between  the  decision  of  this 
court  and  the  federal  court,  and  we  think  there  are  no 
grounds  justifying  this  court  in  granting  appellants'  peti- 
tion for  a  rehearing,  and  the  same  is  overruled. 

Watson,  J.,  not  participating. 


MAY  TERM,  1909.  419 


Plnnell  v.  Cutslnger — 44  Ind.  App.  419. 


PiNNELL   ET   AL.  V.  CUTSINGER. 
[No.  G,717.    Fll^d  October  20,  1909.] 

1.  Tbial. — Inicri'ogatoHea. — Convict, — Where  the  answers  to  the 
Interrogatories  to  the  jury  conflict  with  one  another,  the  general 
verdict  prevails,    p.  420. 

2.  Masteb  and  Servant. — Factory  Act, — Construction. — Dangerous 
Machinery, — Guards. — Section  nine  of  the  factory  act  (Acts  1899, 
p.  231,  §8029  Bums  1908),  requiring  dangerous  machinery  to  be 
guarded,  should  be  liberally  construed  to  carry  out  Its  intent, 
guards,  within  the  meaning  thereof,  being  such  appliances,  what- 
ever may  be  their  names,  as  will  protect  employes  from  the  dan- 
gers of  such  machinery',    p.  423. 

3-  Masteb  and  Servant. — Factory  Act, — Dangerous  Machinery, — 
Failure  to  Ouard, — Contributory  Negligence, — ^An  experienced  ma- 
chinist who,  in  adjusting  a  woodworking  machine,  chose  a  bit 
which  when  placed  to  do  the  desired  work  was  exposed  several 
inches,  whereby  he  was  injured,  when  there  were  proper  bits  at 
bis  command  which  would  not  have  exposed  him  to  any  danger, 
is  guilty  of  contributory  negligence  as  a  matter  of  law.  pp. 
424,425. 

4.  Trial. — Instruction, — Master  and  Servant, — Use  of  Machine, — 
Ohvious  Character  of, — An  instruction  that  the  defendant  failed 
to  give  to  the  plaintiff  proper  instructions  as  to  the  use  of  the 
guide  on  a  machine,  was  properly  refused,  where  the  servant 
knew  as  much  about  the  use  of  such  guide  as  the  master,    p.  425. 

5.  Master  and  Servant. — Guarding  Dangerous  Machinery, — Ques- 
tion for  Jury. — Contributory  'Negligence, — ^Whether  a  machine  can 
be  guarded,  and  whether  a  machine  was  properly  guarded,  are 
questions  for  the  jury ;  but  when  it  is  admitted  that  a  machine 
furnished  can  be  used  safely,  to  the  knowledge  of  the  servant, 
and  he  voluntarily  chooses  to  use  it  in  an  unsafe  manner,  sus- 
taining injuries  thereby,  the  question  of  contributory  negligence 
is  for  the  court    p.  425. 

Prom  Johnson  Circuit  Court ;  William  E.  Deuprce,  Judge. 

Action  by  Ooorpfo  W.  Cutsincjor  a<?ainst  Julius  W.  Pin- 
nell  and  another.  Prom  a  jud^ient  on  a  verdict  for  plain- 
tiflP  for  $4,000,  defendants  appeal.     Reversed, 

Elmer  E,  Stevenson  and  E,  A.  McAlpin,  for  appellants. 
E,  M,  Miller  and  H,  C.  Barnett,  for  appellee. 
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Rabb,  J. — This  appeal  is  from  a  judgment  in  favor  of 
appellee  against  appellants,  in  an  action  to  recover  dam- 
Hges  for  personal  injuries  sustained  by  appellee  while  in 
appellants'  service  at  their  planing-mill,  and  alleged  to 
have  been  caused  by  appellants'  negligence  in  failing  to 
comply  with  section  nine  of  the  factory  act  (Acts  1899,  p. 
231,  §8029  Bums  1908),  requiring  dangerous  machinery  to 
be  guarded. 

The  questions  presented  by  the  record  arise  upon  the  ac- 
tion of  the  court  below  in  overruling  appellants'  motion  for 
judgment  in  their  favor  upon  answers  to  interrogatories  re- 
turned by  the  jury  with  their  general  verdict,  and  their  mo- 
tion for  a  new  trial. 

The  answers  to  the  interrogatories  returned  by  the  jury 
are  not  harmonious,  and,  in  view  of  the  inferences  and  pre- 
sumptions that  arise  to  sustain  the  general  verdict,  as 
1.  against  answers  to  interrogatories,  no  error  inter- 
vened  in  overruling  appellants'  motion  for  a  judg- 
ment in  their  favor  thereon. 

Appellants'  motion  for  a  new  trial  calls  in  question, 
among  other  things,  the  sufficiency  of  the  evidence  to  sus- 
tain the  verdict.  The  substantial  facts  in  the  case,  as  dis- 
closed by  the  evidence,  were  not  in  dispute,  and  were  as 
follows:  For  a  number  of  years  prior  to  the  happening  of 
the  accident  in  question,  appellants  were  engaged  in  operat- 
ing a  planing-mill  in  the  town  of  Greenwood,  and  for  five 
or  six  years  preceding  the  accident  appellee  had  been  en- 
gaged at  work  in  the  planing-mill.  Among  other  machines 
used  by  appellants  in  their  factory  was  one  known  as  a 
**  universal  wood  worker. '**  This  machine  consisted  of  a 
mandril,  upon  which  were  fitted  sometimes  saws  and  some- 
times bits  of  various  sizes,  and  was  so  constructed  as  to  be  ad- 
justable to  the  use  of  either  saws  or  bits,  varying  in  size  from 
one-half  inch  to  eij?ht  inches.  The  machine  was  operated 
by  steam-power  transferred  to  the  mandril  by  belts  and 
pulleys.     Over  the  mandril,  and  forming  part  of  the  ma- 
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lihine,  was  an  adjustable  table  about  seven  feet  long,  ten  or 
eleven  inches  wide,  with  an  aperture  in  the  center  extend- 
ing across  the  table  and  separating  it  into  sections.  Through 
this  aperture  the  saws  or  bits  extended  sufficiently  to  do  the 
work  designed  of  either  sawing  or  planing.  This  aperture 
was  adjustable,  and  could  be  made  wide  or  narrow  as  the 
work  to  be  done  required.  In  using  the  machine  as  a  planer, 
the  table  was  so  adjusted  that  it  would  let  the  sharp  edge  of 
the  bit  extend  just  far  enough  above  the  surface  of  the  table 
to  cut  off  of  the  material  to  be  planed  a  shaving  of  any 
thickness  desired  by  the  operator.  The  power  turned  on  the 
mandril  caused  it  to  revolve  rapidly,  and  the  operator 
pushed,  by  hand,  along  the  surface  of  the  table  and  against 
the  revolving  bit,  the  material  to  be  planed.  Extending 
lengthwise  of  the  table  and  across  the  aperture  was  an  iron 
appliance,  called  a  guide,  which  was  five  and  one-half  inches 
in  height  above  the  surface  of  the  table,  seven-eighths  of  an 
inch  thick,  and  three  feet  in  length,  with  the  center  over  the 
aperture.  This  appliance  was  attached  to  the  table  by  hand- 
screws,  and  was  adjustable,  so  that  it  could  conveniently  be 
brought  within  one  inch  of  either  edge  of  the  table. 

On  the  occasion  of  the  accident  to  appellee,  this  appliance 
could  have  been  so  adjusted  by  him  that  only  that  part  of 
the  bit  covered  by  the  piece  of  wood  he  was  engaged  fti  plan- 
ing would  have  been  exposed.  The  foreman  in  the  mill  di- 
rected the  appellee  to  do  some  work  on  certain  pieces  of 
timber  about  three  feet  in  length  by  one  and  three-fourths 
inches  thick,  which  required  them  to  be  planed  on  the  edge. 
The  appellee  adjusted  this  machine  to  do  the  work  by  taking 
off  a  knife-head  that  was  then  on  the  mandril  and  putting 
one  on  that  had  an  eight-inch  bit  in  it,  and  leaving  the  guide 
on  the  machine  so  adjusted  that  in  planing  the  material 
there  was  an  exposure  of  several  inches  of  the  eight-inch  bit. 
The  power  was  applied  to  the  machine,  and,  in  attempting 
to  push  the  piece  of  wood  to  be  planed  over  the  bit,  in  some 
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manner  appellee's  left  hand  slipped  oflf  of  the  piece  down  on 
the  bare  bit,  and  his  fingers  were  cut  off. 

Appellee  was  an  experienced  workman,  had  worked  with 
the  machine  in  question  a  number  of  years,  and  was  entirely 
familiar  with  it  and  all  of  its  parts.  He  was  expert  in  ad- 
justing it  to  the  various  kinds  of  work  for  which  it  was 
Uased,  and  the  adjustment  of  the  machine  was  left  entirely 
to  the  discretion  of  the  appellee.  There  was  also  furnished 
to  appellee  certain  clamps  that  were  sometimes  used  by  ap- 
pellee in  attaching  pieces  of  timber  on  the  machine,  which 
served  as  guards  when  using  bits  that  were  not  covered  by 
the  articles  to  be  planed,  and  at  the  time  of  the  accident 
these  clamps  and  a  piece  of  timber  that  appellee  had  pre- 
viously used  were,  to  his  knowledge,  within  appellee's  con- 
venient reach. 

No  specific  thing  denominated  a  guard  was  furnished  by 
appellants  for  this  machine  while  it  was  being  used  as  a 
planer,  and  no  instructions  were  given  to  appellee  by 
appellants  in  reference  to  the  use  of  a  guard  of  any  kind 
on  the  machine.  From  the  nature  of  the  machine  and  its 
various  uses  it  was  impracticable  to  place  a  permanent  guard 
upon  it.  What  would  be  a  sufficient  guard  for  a  saw  could 
not  be  used  for  a  bit,  and  what  would  be  a  sufficient  guard 
for  one  sized  bit  would  not  do  for  another,  so  that  whatever 
guard  was  put  on  the  machine,  would  of  necessity  have  to  be 
placed  there  each  time  the  machine  was  readjusted  for 
work,  and,  from  the  manner  in  which  it  was  operated,  it  was 
not  possible  to  cover  all  of  the  bit  used  on  the  planer,  and  the 
only  guard  that  could  be  used  was  some  device  that  would 
cover  that  part  of  the  bit  used  that  was  not  covered  by  the 
material  to  be  planed. 

Appellants  contend  that  the  iron  guide  on  the  machine 
was  a  proper  guard,  within  the  contemplation  of  the  statute, 
and  that  appellee's  injury  was  due  to  his  own  fault  in  using 
a  bit  longer  than  was  necessary  to  do  the  work,  and  in  failing 


MAY  TERM,  1909.  423 

^^^^  »■■■  I  II      I  ■■■■-■■     —  .1  ■-    ■■  ,  ■  ^     —  ■  -^  -  -   .         ■  ■  I.  ■  I      I.   I  I  ■■■III.  ■  ■■  ■■  -  — 

I*iiin(*ll  r.  Ciitsiuger — 44  Iiul.  App.  4V.), 

properly  to  adjust  the  machine  so  that  it  would  cover  all 
of  the  bit  except  that  part  necessary  to  plane  the  material. 

Appellee  insists  that  the  appliance  referred  to  was  not  a 
guard,  not  provided  as  a  guard,  but  as  a  guide,  and  that  it 
was  the  statutory  duty  of  the  appellants  to  furnish  a  guard 
for  the  machine,  and  that  no  matter  if  the  machine  was  fur- 
nished with  an  appliance  that  could  be  adjusted  by  the 
workman,  so  as  to  afford  the  operator  full  protection,  that 
this  did  not  comply  with  the  statute;  that  the  very  thing 
designated  by  the  statute  must  be  furnished,  or  the  proprie- 
tor of  the  factory  would  be  liable,  and  our  attention  is  di- 
rected to  the  cases  of  Davis  Coal  Co.  v.  Polland  (1902),  158 
Ind.  607,  92  Am.  St.  319,  and  Blancliard-Hamilion  Furni- 
ture Co.  V.  Colvin  (1904),  32  Ind.  App.  398. 

In  the  case  of  Davis  Coal  Co.  v.  Polland,  supra,  the  action 
was  to  recover  damages  for  injuries  arising  upon  the  failure 
of  a  mine  operator  to  comply  with  the  provision  of  the  stat- 
ute on  the  subject  of  mines,  which  requires  mine  operators 
to  furnish  certain  specific  things  and  perform  certain  spe- 
cific duties  for  the  protection  of  the  miner,  and  it  is  not  in 
point,  for  the  reason  that  the  statute  under  consideration, 
makes  no  specific  requirements  in  this  regard. 

The  only  question  decided  in  the  case  of  BlanckardrHam' 
ilton  Furniture  Co,  v.  Colvin,  supra,  is  that  it  is  not  the 
duty  of  the  employe  to  furnish  guards  for  a  machine  at 
which  he  works,  nor  to  ask  his  employer  to  furnish  such 
guards.  Both  of  these  cases  are  clearly  distinguishable  from 
this  case.  The  statute  under  which  this  action  is  brought, 
imposing  the  duty  on  the  owner  of  factories  to  guard  dan- 
gerous machinery,  is  very  general  and  indefinite  in  its  terms. 
Its  provisions  on  the  subject  are  as  follows:  **A11  vats, 
pans,  saws,  planers,  gearing,  belting,  shafting,  set-screws 
and  machinery  of  every  description  therein,  shall  be 
2.  guarded.*'  §8029,  supra.  This  statute  must  receive 
from  the  court  such  construction  as  will  carry  out 
its  very  evident  purpose.    It  was  intended  to  protect  those  . 
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who  worked  around  dangerous  machinery  from  injury  there- 
from, and  not  to  impose  unreasonable  requirements  or  oner- 
ous and  unne(*essar}'  burdens  upon  the  owner  of  the  factory. 
In  what  particular  manner  or  by  what  particular  means  the 
(langrerous  macliinery  is  to  be  guarded  is  not  specifically 
pointed  out,  but  it  is  clear  that  guards  to  such  machinery', 
^vithin  the  legislative  meaning,  are  such  appliances,  what- 
ever they  are  and  by  whatever  name  they  may  be  called,  as 
will  accomplish  the  legislative  purpose,  i.  e,,  protection  to 
the  employe  working  at  the  dangerous  machine;  and  appli- 
ances furnished  and  supplied  to  such  machine,  that  will  af- 
ford such  protection,  are  guards  within  the  meaning  of 
the  law^ 

In  this  case  an  expert  and  experienced  machinist  was 

directed  to  do  a  certain  piece  of  work,  which  was  required 

to    be    done    on    a    certain    machine    that    had    to 

3.  be  adjusted  to  the  work.  'The  manner  of  doing  the 
work  and  adjusting  the  machine,  with  all  of  its  ap- 
pliances, including  the  bits  to  be  used,  was  left  entirely  to 
his  own  discretion.  He  was  entirely  familiar  with  the  ma- 
chine, and  knew  how  aU  of  its  parts  could  be  adjusted.  The 
material  to  be  planed  exposed  to  the  planer  a  surface  of 
nbout  one  and  three-fourths  inches.  He  voluntarily  chose 
for  the  purpose  of  doing  the  work,  a  bit  eight  inches  long. 
He  might  have  selected  one  of  the  substantial  length  of 
the  surface  to  be  planed.  The  machine  was  supplied  with 
an  appliance  which  could  readily  have  been  adjusted  so  as 
to  leave  none  of  the  eight-inch  bit  exposed,  and  would  have 
protected  him  from  injury  therefrom,  and  this  fact  he  knew, 
and  knew  also  how  to  adjust  the  appliance  so  as  to  protect 
himself,  but,  instead  of  doing  so,  he  voluntarily  adjusted 
the  machine  to  do  the  work  in  such  a  manner  as  to  leave 
exposed  several  inches  of  the  large  bit  he  had  so  chosen,  and 
for  this  reason  suffered  the  injury  complained  of. 

It  is  insisted  that  no  instruction  was  given  to  the  appellee 
in  reference  to  using  the  iron  appliance  called  a  guide,  or 
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anything  else  as  a  guard  for  such  machine.    The  only 

4.  purpose  of  instruction  is  to  inform  the  person  in- 
structed of  some  matter  he  did  not  know.  Instruc- 
tions to  appellee,  in  this  case, 'would  have  been  superfluous. 
lie  knew  as  much  as  the  appellants  about  the  machine,  the 
dangers  to  be  apprehended  therefrom,  and  the  manner  by 
which  they  could  be  avoided. 

The  only  reason  given  by  appellee  why  he  did  not  adjust 
the  iron  guide  so  as  to  cover  all  of  the  bit  he  was  using  ex- 
cept that  necessary  to  do  the  work,  was  that  that  por- 

3.  tion  of  the  bit  he  would  have  been  required  to  use, 
had  the  guide  been  so  adjusted,  was  duU.  The  evi- 
dence shows  that  im  emery-wheel  was  provided  by  appellants 
for  the  sharpening  of  bits  and  other  tools,  and  that  appellee 
knew  of  the  fact,  knew  how  to  sharpen  the  bit,  and  f retpiently 
did  so.  As  before  stated,  it  was  left  to  his  discretion  what 
bit  he  would  use,  and  if  he  desired  to  use  this  particular  bit 
he  should  either  have  sharpened  it  himself  or  called  the  at- 
tention of  his  employer  to  the  fact  that  it  was  dull,  rather 
than  take  the  risk  of  exposing  himself  to  injury  by  its  use 
unguarded. 

It  is  insisted  that  the  question  whether  a  proper  guard 

was   furnished    for   the   machine   was    for   the   jury,    and 

that  its  determination  on  that  subject  is  conclusive,   and 

we  are  cited  to  the  decision  of  this  court  in  the  case 

5.  of  Baltimore,  etc.,  B.  Co,  v.  Cavanaiigh  (1905),  35 
Ind.  App.  32.    In  that  case,  the  court  held  that  the 

instruction  tendered  by  the  appellant  was  properly  refused. 
It  was  clearly  bad,  for  the  reason  that  it  entirely  ignored 
the  question  of  the  appellee's  knowledge  that  the  guard  in 
question  had  been  provided.  The  court  said,  in  deciding  the 
question  arising  on  the  refusal  to  give  the  instruction,  that 
it  wa.s  the  duty  of  the  employer,  not  the  employe,  properly 
to  guard  the  machinery,  and  whether  appellant  did  so  is  a 
question  of  fact  to  be  determined  by  the  jury.  As  a  gen- 
eral proposition,  this  statement  of  the  law  19  correct.    Where 
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there  is  controversy  as  to  whether  a  machine  in  question  can 
be  jniarded,  or  whether  a  certain  appliance  is  a  sufficient 
p:uard,  the  question  is  undoubtedly  for  the  jury;  but  when 
the  fact  that  the  machine  cari  or  cannot  be  guarded,  with- 
out interferini?  with  its  use,  is  conceded  or  admitted,  there 
is  nothing:  for  the  jury  to  decide  on  that  subject.  So,  also, 
when  it  is  j^rantod  that  a  friven  appliance  with  which  a  ma- 
chine is  furnished,  and  which  it  is  the  duty  of  the  operator 
to  use,  and  which  he  knows  how  to  use,  will  or  will  not,  if 
used,  protect  him  from  injury,  then  there  is  nothing  for  the 
jury  to  decide  and  the  master's  liability  or  exemption  fol- 
lows the  fact  as  a  legal  conclusion. 

From  the  undisputed  facts  appearing  in  the  evidence,  the 
appellants  were  not  legally  liable  for  the  injury  complained 
of.  Cincinnati  Seating  Co.  v.  Neiry  (1907),  40  Ind.  App. 
144;  1  Labatt,  Master  and  Servant,  §343;  McGinty  v. 
Watennan  (1904),  93  Minn.  242,  101  N.  W.  300;  Cluny  v. 
Cornell  Mills  (1893),  160  Mass.  218,  35  N.  E.  772. 

Judgment  of  the  court  below  reversed,  with  instructions  to 
grant  a  new  trial. 


Clarke  et  al.  v.  Evansville  Boat  Club. 

[No.  6,G71.     Filed  April  28,  1909.     Rehearing  denied  October  26, 

1909.] 

1.  Deeds. — Acceptance. — Dedication, — Vsc, — The  execution  and  re- 
cording of  a  deed  conveying  certain  land  to  a  city  "f6r  the  use 
of  a  street,  wharf  or  highway  to  he  left  open  for  the  benefit  of 
tlio  public  generally"  sufficiently  dedirate  such  land  to  the  use  of 
the  public,  and  the  taking  possension  thereof  and  continued 
use  of  same  constitute  an  acceptance  by  the  city.    p.  427. 

2.  Deeds. — Streets. — Use  of,  for  Parks. — Abandonment, — A  city's 
use  of  land  dedicated  to  it  for  "street,  wharf  or  highway"  pur- 
poses. [)arfly  for  strei»t  and  partly  for  park  purposes,  does  not 
constitute  an  abandonment  of  tlie  use  to  which  the  land  was  ded- 
icated,   p.  428. 

3.  Municipal  Corporations. — Lease  of  Land  Dedicated  for  Streets,  i 
— A  city  has  no  i>ower  to  lease,  to  a  private  company,  lands  ded- 
icated to  it  for  highway  purposes,    p.  428. 
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4.  Hio  H  WAYS. —  Oh  to  Ri  rn\ —  R  ipa  ria  n  RUjh  is. —  Wh  a  rvea, —  The 
Ohio  river  is  a  public  highway ;  and  Ijoatmeu  may  use  any  parts 
thereof  that  are  navigable,  but  may  not  use  the  banks  except  iu 
cases  of  emergency,  without  the  consent  of  the  owners,  unless  the 
banks  are  used  as  a  public  landing,    p.  429. 

Prom  Superior  Court  of  Vanderburgh  County;  Alexan- 
der Oilchrist,  Judge. 

Action  by  the  Evansville  Boat  Club  against  John  N. 
Clarke  and  others.  From  a  judgment  for  plaintiff,  defend- 
ants appeal.    Reversed. 

Edgar  Durre,  John  W.  Spencer  and  John  R,  Brill,  for 
appellants. 

Oeorge  A.  CunningJiam,  for  appellee. 

RoBY,  J. — ^Action  by  appellee  for  possession  of  a  part  of 
the  Ohio  river  front  in  the  city  of  Evansville,  extending  in 
length  425  feet  along  the  river  and  in  width  about  140  feet, 
from  low-water  mark  to  the  bluff  bank.  The  land  in  ques- 
tion is  a  part  of  what  is  known  as  Sunset  Park,  and  appellee 
claimed  the  right  of  possession  by  virtue  of  a  lease  executed 
to  it  by  the  board  of  park  commissioners  for  one  year  for  a 
consideration  of  $5.  Appellants  occupied  about  114  feet  of 
water  front  with  a  float  which  was  permanently  attached 
to  the  land  covered  by  the  lease,  and  with  their  pleasure 
launches. 

A  demurrer  to  the  complaint  was  overruled,  an  answer  in 
two  paragraphs  was  filed,  and  the  issues  were  joined.  Trial 
was  had  and  a  finding  made  in  favor  of  appellee,  ejecting  ap- 
pellants. Errors  are  assigned  in  overruling  the  demurrer 
to  the  complaint  and  the  motion  for  a  new  trial. 

In  1819  Robert  M.  Evans  and  others,  the  owners  of  cer- 
tain real  estate  in  Vanderburgh  county,  laid  out,  platted 
and  recorded  the  ** Upper  Enlargement"  of  the  city 

1.  of  Evansville.  The  space  in  front  of  lots  No.  1  to 
No.  6,  extending  to  the  Ohio  river,  was  not  platted 
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into  lots,  and  the  following  language  is  used  in  the  plat 
with  reference  to  it : 

**The  ground  extending  in  front  of  said  lots,  from  No. 
1  to  said  black  line,  is  considered  as  street  to  the  river, 
and  is  expressly  given  for  the  use  of  a  street,  wharf  or 
highway  to  be  left  open  for  the  benefit  of  the  public  gen- 
erally/* 

This  effectually  dedicated  the  strip  to  the  public  use,  and 

continuous  possession  and  user  by  the  public  constituted  an 

acceptance.     Appellee  insists  that  the  use  of  that  part  of 

the  described  space  between  Water  street  and  the 

2.  river  as  a  highway  or  wharf  was  completely  aban- 
doned shortly  after  the  execution  of  the  plat;    that 

continued  use  by  the  city  of  the  space  for  a  public  park 
shows  the  abandonment  of  the  original  use,  and  a  dedication 
to  use  for  park  purposes  only ;  and  that  under  §8751  Burns 
1908,  Acts  1905,  p.  219,  §144,  the  board  of  park  commis- 
sioners may  **  lease  •  •  •  grounds  •  •  •  within  the 
limits  of  any  park  when  the  same  are  not  required  for  pub- 
lic use." 

Part  of  the  strip  is  used  as  a  street,  and  the  rest  of  it  is 
**left  open  for  the  benefit  of  the  public  generally."  This 
part  is  used  as  a  highway  by  appellants  and  the  members  of 
the  appellee  corporation  in  going  to  and  from  their  boats. 
A  parkway  is  not  inconsistent  with  use  as  a  highway  or 
street,  and  the  park  use  in  this  case  is  not  so  inconsistent 
with  the  general  language  used  in  the  plat  as  to  constitute 
an  abandonment  of  that  grant.  The  language  of  the  plat, 
before  quoted,  will  not  permit  the  making  of  a  lease 

3.  to  a  private  individual  or  corporation,  and  such  leajse 
is  therefore  void  and  ineffective. 

It  is  alleged  in  the  complaint  that  the  city  had  had  trouble 
in  policing  the  river  front,  and  for  the  purpose,  in  part,  of 
ridding  it  of  undesirable  shanty  boats  and  trespassers  leased 
it  to  the  appellee;  that  this  private  lease  of  public  prop- 
erty, for  a  nominal  consideration,  relieves  the  city  of  its 
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duty  to  exercise  its  proper  police  power  may  be  doubted, 
but  if  so,  it  is  no  argument  in  favor  of  the  validity  of  the 
lease. 

Much  of  counsel's  briefs  is  devoted  to  a  discussion  as  to 

whether  in  case  the  lease  was  valid  an  action  in  ejectment 

will  lie  to  oust  appellants  from  the  use  of  the  water 

4.  front.  Appellants  argue  that  they  cannot  be  ousted 
from  a  navigable  stream  {Coburn  v.  Ames  [1877],  52 
CaL  385,  28  Am.  Rep.  634),  while  appellee  asserts  that  the 
title  of  the  riparian  owner,  or  lessee,  extends  to  the  low- 
water  mark*  (BatTifcny^^e  V.  Sherlock  [1868],  29  Ind.  364,  95 
Am.  Dec.  644;  Sherlock  v.  Bainhridge  [1872],  41  Ind.  35, 
13  Am.  Rep.  302),  and  he  can  recover  from  any  one  posses- 
sion to  that  line.  It  is  true  that  the  Ohio  river  is  a  common 
highway  (Ordinance  of  1787,  art.  4),  and  persons  navigating 
it  are  not  restricted  to  the  use  of  what  may  be  called  the 
channel,  but  may  run  their  boats  wherever  the  water  is  of 
sufficient  depth  to  carry  them  in  safety  {Porter  v.  Allen 
[1856],  8  Ind.  1,  65  Am.  Dec.  750) ;  but  this  right  of  navi- 
gation does  not  include  the  right  to  use  the  banks  for  land- 
ing without  the  consent  of  the  owner,  except  in  cases  of 
peril  or  emergency,  or  where  the  place  has,  in  some  way, 
become  a  public  landing  place.  Bainbndge  v.  Sherlock, 
supra;  Sherlock  v.  Bainhridge,  supra.  But  a  decision  of  this 
question  is  unnecessary,  since  no  power  exists  for  the  exe- 
cution of  the  lease  to  appellee. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
instructions  to  grant  a  new  trial. 
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Remm  v.  Landon. 

INo.  6,541.    Filed  October  26,  1909.] 

1.  Landlord  and  Tenant. — Relation, — Leases, — Where  the  special 
findings  show  that  tlie  defendant  liolda  possession  solely  by  virtue 
of  a  certain  lease,  the  relation  of  landlord  and  tenant,  if  it  exists, 
must  exist  by  reason  of  such  lease,    p.  432. 

2.  Landlord  and  Tenant. —  Rentals. —  Nonpayment, —  Leases. — Es- 
toppel. — Ejeetment, — A  landlord  who  refuses  to  accept  the  rent 
due  under  an  alleged  lease,  by  virtue  of  which  alone  such  tenant 
holds  possession,  is  estoi)|>ed  from  maintaining  an  action  to  eject 
the  tenant  bec*ause  of  nonpayment  of  rent,    p.  433. 

3.  Landijobd  and  Tenant. — Rentals. — Payment. — Application  of. — 
A  tenant  has  the  right  to  direct  the  application  of  his  payments 
of  rent.    p.  433. 

4.  Tender.— Cowd^ioii*. — Legality, — ^The  tender  of  a  certain  sum 
for  a  certain  purpose  does  not  vitiate  the  tender,  the  person  to 
whom  the  tender  is  made  having  the  privilege  of  election  to  take 
or  to  refuse,  p.  433. 

5.  Landlord  and  Tenant. —  Contracts. —  Nonpayment  of  Rctit. — 
Forcible  Detainer. — Damages. — Where  no  contract  to  pay  rent 
existed  on  the  part  of  a  tenant,  he  cannot  be  liable  for  nonpay- 
ment of  rent ;  and  if  he  unlawfully  holds  possession,  an  action  In 
damages  for  forcible  detainer  lies.    p.  434. 

From  Kosciusko  Circuit  Court ;  Lemuel  W.  Royse,  Judge. 

Action  by  John  B.  Remm  against  Edward  Landon.  Prom 
the  judgment  rendered,  plaintiff  appeals.    Affirmed. 

Walter  Olds  and  Andrew  A,  Adams,  for  appellant. 
William  F.  McNagny,  Benton  E.  Gates  and  David  V. 
Whiteleather,  for  appellee. 

Hadijey,  C.  J. — This  action  was  commenced  by  appellant 
against  appellee  to  obtain  possession 'of  certain  real  estate, 
for  nonpayment  of  rent,  after  ten  days'  notice.  The  spe- 
cial findings  show  that  appellant  is  the  owner  of  a  certain 
building  in  Columbia  City;  that  he  became  the  owner  by 
purchase  from  Charles  Meyer  and  wife  on  July  25,  1905; 
that,  when  appellant  purchased  the  property  from  said 
Meyer,  appellee  was  a  tenant  in  possession  of  said  property, 
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claiming  to  hold  under  a  lease  from  said  Meyer,  said  lease 
stipulating  that  it  should  expire  on  February  24,  1905,  un- 
less at  the  option  of  said  appellee  it  should  be  extended  to 
February  24,  1912;  that,  at  the  time  of  said  purchase  by 
appellant,  appellee  was  asserting  that  he  had  exercised  his 
option  to  hold  until  February  24,  1912,  by  holding  over  and 
by  notifying  Meyer  of  such  intention,  although  he  had  not 
exercised  such  option  in  writing;  that  appellant  at  the  time 
of  said  purchase  had  full  knowledge  of  all  of  these  facts; 
that  afterwards,  in  February,  1906,  appellant  instituted  a 
proceeding  against  appellee  for  the  possession  of  the  prop- 
erty, under  the  claim  that  the  lease  had  terminated  on  Feb- 
ruary 24,  1906 ;  that  the  court  below  sustained  the  claim  of 
right  of  possession  of  appellee  under  the  lease,  and  adjudged 
that  the  lease  be  reformed,  and  be  specifically  performed  as 
reformed  until  February,  1912 ;  that  appellant  took  a  term- 
time  appeal  from  said  judgment  to  this  court,  which  appeal 
was  pending  at  the  time  of  the  institution  of  this  proceed- 
ing (this  judgment  was  thereafter  affirmed.  Remm  v.  Lan- 
don  [1909],  43  Ind.  App.  91) ;  that  from  the  time  of  the 
rendering  of  said  judgment  said  lease,  as  so  reformed  and 
specifically  enforced,  was  the  only  contract,  agreement  or 
understanding  between  the  appellant  and  appellee  creating 
and  fixing  the  relation  of  landlord  and  tenant  between  said 
parties,  and  thereafter  said  appellee  held  and  still  holds 
the  premises  described  in  the  complaint  under  and  by  virtue 
of  the  terms  of  said  lease,  as  so  reformed  and  specifically 
enforced,  and  not  otherwise ;  that  all  the  rents  due  and  pay- 
able were  paid  up  to  September  24,  1906 ;  that  on  October 
25, 1906,  appellee  tendered  to  the  agent  of  appellant  the  sum 
of  $50,  the  amount  of  rent  then  due  under  the  lease,  as  re- 
formed and  specifically  enforced,  saying  that  it  was  ten- 
dered in  payment  of  rent  for  said  premises  for  said  month 
under  said  lease ;  that  this  tender  was  refused  by  said  agent, 
who  at  the  same  time  said  that  he  would  not  receive  and 
accept  said  sum  as  rent  for  said  premises  in  any  way  or  man- 
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ner  that  would  recognize  the  validity  and  binding  force  of 
said  lease,  but  that  he  would  receive  said  sum  as  rent  for 
said  premises  for  said  month  and  give  him  a  receipt  there- 
for, but  not  under  the  terms  of  said  lease ;  that  appellee  pre- 
served and  kept  said  tender  good  until  final  judgment ;  that 
on  October  27,  1906,  appellant  served  a  ten  days'  notice  on 
appellee  to  (luit  the  premises  for  nonpayment  of  rent,  under 
§8057  Burns  1908,  §5211  R.  S.  1881,  and  at  the  expiration  of 
said  term  appellee  had  not  delivered  up  said  premises  as 
requested ;  that  the  only  payment  or  tender  of  payment  of 
said  rent  by  appellee  was  as  hereinbefore  set  out;  that  at 
the  bringing  of  this  action  appellee  held  and  still  holds  pos- 
session of  said  premises  under  said  lease  as  so  reformed 
and  enforced.  Upon  this  finding  the  court  concluded,  as  a 
matter  of  law,  that  the  $50  tendered  belonged  to  appellant 
and  should  be  paid  to  him,  and  that  appellant  was  not  en- 
titled to  recover  possession  of  said  premises. 

The  overruling  of  appellant's  exceptions  to  the  conclu- 
sions of  law  are  assigned  as  error.  It  is  the  contention  of 
appellant  that  since  the  payment  of  the  rent  was  ten- 
dered under  the  lease  it  thereby  became  burdened  with  a  con- 
dition that  would  be  prejudicial  to  him  to  accept,  and  there- 
fore it  was  no  tender  at  all ;  that  by  the  acceptance  of  money 
under  the  lease  he  would  acknowledge  the  validity  of  the 
lease,  and  thereby  forfeit  his  right  to  appeal  from  the  judg- 
ment establishing  the  validity  of  the  same,  under  the  rule 
that  where  one  has  accepted  benefits  under  a  judgment  he 
cannot  thereafter  prosecute  an  appeal  therefrom. 

It  must  be  held,  under  the  findings  in  this  case,  that  if 

the  relation  of  landlord  and  tenant  existed  at  all  between  the 

parties  it  existed  under  the  lease,  it  being  specifically 

1.    found  that  no  other  contract  or  understanding  estab- 
lishing such  relation  existed  between  them.    So  appel- 
lee either  owed  appellant  rent  under  the  lease  or  he  did  not 
owe  him  any  rent  at  all.    Appellant  is  in  rather  an  aaoma- 
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lous  position.    lie  asserts  that  he  could  not  and  would 

2.  not  accept  rent  under  the  only  lease,  agreement  or 
understanding  of  rental  between  them,  and  yet  sues 

appellee  for  possession  for  the  nonpayment  of  rent.  He  thus 
makes  out  a  hard  case  for  appellee.  He  cannot  pay  his  rent 
to  appellant,  as  the  only  contract  he  has  requires  him  to 
do,  and  yet  he  is  confronted  with  a  suit  in  ouster  if  he  does 
not  pay  it.  Appellant  says  that  the  tender  was  accompanied 
by  a  condition  that  was  prejudicial  to  his  rights.  We  do  not 
so  regard  it.    Certainly  appellee  had  the  right  to  des- 

3.  ignatc  the  accoimt  upon  which  the  money  was  ten- 
dered.    When  he  offered  to  pay  the  rent  under  his 

contract  he  thus  designated  that  the  application  of  the  money 
should  be  to  the  liquidation  of  the  only  contractual  debt  that 
existed  between  them.  He  was  not  offering  or  intending  to 
apply  it  on  any  unliquidated  damages  that  appellant  might 
claim  for  the  detention  of  the  property. 

If  A  owes  B  a  note  and  an  open  account,  and  he  goes  to 
B  and  proffers  to  him  the  full  amount  in  legal  tender  of  the 
note,  and  says,  **I  want  to  pay  this  on  the  note,"  certainly 
no  one  would  contend  that  the  tender  was  invalid,  for  the 
reason  that  directions  for  its  application  accompanied  it,  and 
certainly  B  could  not  refuse  to  accept  it,  on  the  ground  that 
he  would  only  receive  it  generally  to  apply  on  any  contract 
or  obligation  that  might  exist  between  them.  True,  if  he 
accepts  the  tender  he  loses  his  right  of  action  on  the  note 
against  A;  but  if  he  wrongfully  refuses,  he  should  not  be 
put  in  a  better  position  than  if  he  rightfully  accepted. 

It  may  be  true,  although  this  we  do  not  decide,  that  if 

appellant  had  accepted  the  tender  he  would  thereby  have 

lost  his  right  to  prosecute  his  appeal,  but  this  should 

4.  not  vitiate  the  tender.    His  case  is  similar  to  that  of 
A  who  has  obtained  a  judgment  for  a  less  amount 

than  he  thinks  is  due,  and  from  which  lie  drsins  to  appeal. 
The  judgment  debtor  pays  the  amoiuil  of  tlic  judgment  into 
Vol.  44—28 
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court ;  and  A  has  the  choice  of  alternatives ;  he  may  accept 
the  money  thus  tendered  him,  and  lose  his  right  of  appeal, 
or  he  may  refuse  it,  and  prosecute  his  appeal ;  but  the  fact 
that  the  tender  presents  the  alternatives  certainly  would  not 
vitiate  the  tender,  and  A's  refusal  would  surely  not  give 
him  the  right  to  an  advantage  aside  from  his  appeaL  He 
cannot  **both  eat  his  cake  and  keep  it." 

Furthermore,  appellant  cannot  have  a  right  of  action  un- 
der the  notice  to  quit  for  nonpayment  of  rent  unless  there 

was  some  agreement,  express  or  implied,  to  pay  rent. 
5.     It  is  conceded  that  the  only  agreement  of  this  kind,  if 

any  existed,  was  the  one  under  which  appellee  claimed. 
By  the  suit  for  possession,  appellant  denied  appellee's  rights 
under  this  lease.  In  fact,  he  denied  that  appellee  was  his 
tenant.  If  appellant's  first  action  was  sustained  and  the 
lease  declared  terminated  on  February  24,  1906,  the  rela- 
tion of  landlord  and  tenant  would  have  ceased  to  exist  at 
that  time,  and  appellee's  position  thereafter  would  have 
been  that  of  a  forcible  detainer.  He  would  not  have  been 
liable  for  rent,  but  would  have  been  liable  for  such  damages 
for  the  forcible  detention  of  the  premises  as  might  be  shown 
to  have  been  suffered  by  appellant  on  account  of  such  de- 
tention. Therefore  appellant's  contention  that  rent  was  due 
and  unpaid  is  inconsistent  with  his  contention  that  there 
was  no  lease,  contract  or  understanding  of  tenancy,  and  that 
the  relation  of  landlord  and  tenant  did  not  exist.  If  the 
relation  of  landlord  and  tenant  existed,  it  existed  under  the 
lease,  and  the  tender  was  a  valid  tender.  If  it  did  not  exist, 
no  rent  was  due,  and  no  action  could  therefore  be  maintained 
for  nonpayment  of  rent  that  was  neither  owing  nor  due. 
Judgment  affirmed. 
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South  Shore  Gas  and  Electric  Company  v. 

Ambre  et  al. 

[No.  6,303.     Filed  February  23,  1909.     Rehearing  denied  June  11, 
1909.    Transfer  denied  October  26,  1909.] 

1.  Pleading. — Complaint. — Motion  in  Arrest  of  Judgment. — ^A  com- 
plaint is  sufficient  on  a  motion  in  arrest  of  judgment  if  it  states 
facts  sufficient  to  bar  another  action  for  the  same  cause,    p.  437. 

2.  Trial. —  Interrogatories, —  Conflict, — Presumptions, — Conflicting 
answers  to  interrogatories  nullify  one  another;  and  all  reason- 
able presumptions  are  indulged  in  fayor  of  the  general  verdict, 
p.  437. 

3.  Tbial. —  Interrogatories, —  Answers, —  Evidence. — ^The  interroga- 
tory "Was  there  any  practicable  method  of  insulating  said  wires 
of  the  electric  company  at  said  time  and  place  which  would  have 
prevented  the  escape  of  a  current  of  2,300  volts  into  a  bare 
grounded  wire  touching  said  insulated  wire?*'  is  capable  of  being 
answered  by  the  Jury,  whatever  the  evidence  is,  but  failure  to 
require  such  answer  does  not  of  Itself  constitute  reversible  error, 
p.  43a 

4.  Tbial. —  Interrogatories. —  Answers. —  Evidence, —  The  answer, 
"No  positive  evidence,"  to  an  interrogatory  requiring  the  Jury 
to  name  the  wires  carrying  electricity  upon  a  certain  cross-arm, 
is  incorrect,  where  two  witnesses  testified  positively  as  to  the 
number,    p.  438. 

5.  Trial. —  Interrogatories. —  Answers,—-  Evidence, —  The  answer 
"No"  to  the  interrogatory  "Did  plaintiff  up  to  the  time  of  his 
injury  know  that  insulation  in  practical  use  would  not  prevent 
the  escape  of  a  2,300  volt  current,  if  it  were  grounded?"  Is  not 
supported,  where  the  plaintiff  testified  that  he  knew  an  insulated 
light  wire  carrying  300  volts  was  dangerous  and  that  it  depended 
upon  the  current  whether  the  insulation  would  prevent  an  escape 
thereof,    p.  438. 

6.  Trial. —  Interrogatories. —  Evasive  Answers. —  Inconclusive  Evi- 
dence.— ^Where  the  evidence  in  a  case  is  inconclusive,  and  the  an- 
swers to  the  interrogatories  unwarranted  and  evasive,  a  new  trial 
will  be  ordered,    p.  440. 

7.  Telegraphs  and  Telephones. —  Insulating  Wires. —  Electric 
Lights. — ^An  electric  light  company  using  the  lower  arm  on  a  tele- 
graph pole,  is  liable  to  a  servant  of  the  telegraph  company  using 
the  upper  arm,  for  its  failure  properly  to  insulate  its  electric 
light  wires,  resulting  in  injuries  to  such  servant    p.  440. 
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8.  Trial. — Pleading. — Evidence. — ^A  recovery  can  be  upheld  only 
where  the  evidence  supports  the  allegations  of  the  complaint, 
p.  441. 

From  Laporte  Superior  Court ;  Charles  H.  TruesdeU,  Spe- 
cial Judge. 

Action  by  August  Ambre  against  the  South  Shore  Gas  and 
Electric  Company  and  another.  From  a  judgment  on  a  ver- 
dict for  the  plaintiff  for  $4,750  against  such  electric  com- 
pany, it  appeals.    Reversed, 

L.  L.  Bombcrger,  V.  S.  Reiter  and  F,  N,  Oavit,  for  appel- 
lant. 
Peter  Crumpacker  and  Z>.  J.  Moran,  for  appellee  Ambre. 

CoMSTOCK,  P.  J. — Appellee  Ambre  brought  this  action  in 
the  Lake  Superior  Court  against  the  Postal  Telegraph-Cable 
Company  and  the  appellant,  to  recover  damages  for  personal 
injuries  received  on  August  31,  1904,  while  a  lineman  em- 
ployed by  the  telegraph  company,  and  while  engaged  in  the 
line  of  his  duty  searching  for  trouble  on  a  certain  wire  of 
said  company  carried  on  a  line  of  poles  used  jointly  by  the 
telegraph  company  and  the  electric  company  in  the  city  of 
Hammond.  The  lower  cross-arms  were  used  by  the  electric 
company  and  the  upper  cross-arms  by  the  telegraph  com- 
pany. The  trouble  on  the  line  was  what  is  known  as  a 
''ground,"  which  rendered  the  line  useless  for  the  transmis- 
sion of  messages  beyond  such  point.  The  only  way  the  plain- 
tiff knew  to  test  a  ** ground"  at  that  point  was  to  climb  the 
pole,  carrying  a  wire  long  enough  to  reach  to  the  earth,  and 
make  a  test  by  signaling  the  nearest  telegraph  station.  While 
engaged  in  his  work  at  that  time  and  place  he  received  a 
shock  of  electricity,  which  knocked  him  from  said  pole,  re- 
sulting in  the  injuries  complained  of. 

Upon  affidavit  of  the  telegraph  company  a  change  of  venue 
was  taken  to  Porter  county,  and  upon  the  affidavit  of  plain- 
tiff the  venue  was  again  changed  to  Laporte  Superior  Court, 
where  the  case  was  tried  by  jury.    A  general  verdict  was 
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returned  in  favor  of  the  plaintiff  and  against  the  electric 
company,  and  in  favor  of  the  telegraph  company  for  costs 
against  said  plaintiff.  With  the  general  verdict  the  jury  re- 
turned answers  to  interrogatories.  From  the  judgment 
against  said  plaintiff  and  in  favor  of  the  telegraph  company 
an  appeal  was  taken  to  this  court,  and  at  this  term  reversed. 
(See  Ambre  v.  Postal  Telegraph-Cable  Co.  [1909],  43  Ind. 
App.  47.)  Appellant's  motions  for  judgment  non  obstante 
veredicto,  for  a  new  trial,  and  in  arrest  were  overruled,  and 
judgment  was  rendered  on  the  verdict  against  appellant. 

These  rulings  are  assigned  as  error. 

The  objections  to  the  complaint  are:  (1)  That  it  dis- 
closes no  duty  which  the  appellant  owed  to  the  appellee 
Ambre,  the  breach  of  which  is  charged  to  have  been 

1.  negligence  resulting  in  his  injury;    (2)  that  it  does 
not  charge  that  the  failure  of  appellant  to  insulate 

the  joints  on  its  wires  was  the  proximate  cause  of  appellee's 
injury.  Without  commending  the  complaint,  we  are  of  the 
opinion  that  it  is  sufficient  to  bar  another  action  for  the 
same  cause,  and  the  defects  are  such  as  might  be  supplied 
by  proof.  The  motion  in  arrest  was,  therefore,  not  well 
taken.  Chappell  v.  Shuee  (1889),  117  Ind.  481,  486,  487; 
Lockhart  v.  Schlotterback  (1895),  12  Ind.  App.  683,  684; 
Rawles  v.  State,  ex  rel  (1877),  56  Ind.  433,  442,  443;  Ohio, 
etc,  R.  Co.  V.  Smith  (1892),  5  Ind.  App.  560,  562;  Sinis 
V.  Dame  (1888),  113  Ind.  127. 

Under  the  rules  that  inconsistent  answers  to  interroga- 
tories  annul   one   another,    and    that    all    reasonable    pre- 
sumptions are  indulged  in  favor  of  a  general  ver- 

2.  diet,  appellant's  motion  for  judgment,  notwithstand- 
ing  the    general    verdict,    was    properly    overruled. 

There  are  many  reasons,  set  out  in  the  motion  for  a  new 
trial  and  discussed  by  counsel,  predicated  upon  the  admis- 
sion of,  and  the  refusal  to  admit,  certain  evidence;  upon 
the  giving,  and  refusing  to  give,  certain  instructions;  and 
upon  the  conduct  of  counsel  in  the  course  of  the  argument 


438  APPELLATE  COURT  OP  INDIANA, 

Soutli  Slu»re  CJas,  etc.,  Co.  t\  Ambre — 44  lud.  App.  435. 

to  the  jury.  These  questions  may  not  arise  upon  another 
trial,  and  we  have  not  found  it  necessary  to  consider  them. 

Interrogatory  eighteen  reads  as  follows:    **Was  there  any 

practical  method  of  insulating  said  wires  of  the  electric 

company  at  said  time  and  place  which  would  have 

3.  prevented  the  escape  of  a  current  of  2,300  volts  into 
a  bare,  grounded  wire  touching  said  insulated  wire?" 

The  jury  returned  an  improper  answer,  and  were  required 
by  the  court  to  reanswer.  They  then  returned  the  answer: 
**The  evidence  is  not  sufficient  to  warrant  an  answer."  Ap- 
pellant ag^in  moved  that  the  court  require  the  jury  to  re- 
answer  said  interrogatory,  but  said  motion  was  overruled 
and  exception  taken.  The  evidence  was  sufficient  to  warrant 
the  answering  of  the  question  by  either  **yes"  or  *'no." 
The  electric  company's  superintendent  testified  on  cross-ex- 
amination that  insulation  is  for  protection  where  the  line 
carries  a  low  voltage,  but  as  to  high  voltage,  if  the  wires 
swung  together  insulation  would  not  prevent  their  crossing, 
because  "there  is  no  outside  insulation  made  on  wires  that 
are  strung  on  poles  that  would  keep  that  [high  current] 
from  getting  through."    This  testimony  was  uncontradicted. 

Interrogatory  nineteen  and  the  answer  thereto  are  sub- 
stantially the  same  as  interrogatory  eighteen  and  answer. 

Interrogatory  fifty- four  and  its  answer  read:  **Nanie  all 
the  wires  of  the  defendant  electric  company  on  its  top  cross- 
arm  which  were  carrying  currents  of  electricity  at  the 

4.  time  plaintiff  was  shocked;   number  them  from  the 
east  end  of  the  cross-arm.    A.  No  positive  evidence." 

Two  witnesses  testified  and  identified  the  wires  on  the  plat 
of  the  pole.  The  answer,  **No  positive  evidence,"  was  a  mis- 
statement. 

Interrogatory  thirty-eight  and  its  answer  read:    "Did 
plaintiff  up  to  the  time  of  his  injury  know  that  insu- 

5.  lation  in  practical  use  would  not  prevent  the  escape 
of  a  2,300  volt  current,  if  it  were  grounded?    A.  No." 

The  plaintiff  testified  that  he  knew  it  was  dangerous  to 
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carry  a  bare  wire  between  insulated  wires  carrying  a  cur- 
rent ;  that  it  was  dangerous  to  go  near  insulated  wires  that 
were  charged  with  electricity,  and  that  it  depended  upon  the 
strength  of  the  current,  whether  the  insulation  would  pre- 
vent the  escape  of  the  current. 

It  was  not  reversible  error  not  to  require  the  jury  to  re- 
answer  interrogatory  eighteen,  yet  the  answers  to  interroga- 
tories eighteen,  nineteen,  thirty-eight  and  fifty-four  show  an 
indifference  to  the  evidence,  upon  the  part  of  the  jury,  which, 
if  not  hostile  to  appellant,  was,  at  least,  most  friendly  to  ap- 
pellee Ambre. 

Prom  plaintiff's  testimony  it  appears  that  he  knew  that 
a  wire  carrying  300  or  more  volts  was  dangerous ;  that  the 
wires  on  the  lower  cross-arms  held  electric  light  wires  (the 
complaint  alleged  that  he  did  not  know  it)  ;  that  he  knew 
they  were  insulated,  and  that  insulation  meant  that  prob- 
ably there  was  a  current  there  at  some  time;  that  at  the 
time  he  went  there  he  thought  they  were  dead  wires;  that 
if  he  had  known  they  were  charged  with  electricity  he  would 
not  have  gone  up  there,  because  it  was  dangerous ;  that  none 
of  the  employes  of  the  electric  company  ever  told  him  there 
was  no  current  there ;  that  he  "just  assumed  they  were  dead 
wires"  when  he  went  up  there  that  day;  that  he  paid  no 
attention  whatever  to  these  wires;  that  his  eyesight  was 
good  before  the  injury,  and  the  only  reason  he  didn  't  observe 
the  surroundings  was  that  they  were  of  no  interest  to  him ; 
that  his  work  was  on  this  pole,  and  had  nothing  to  do  with 
the  other  lines ;  that  he  pulled  the  wire  up  to  the  first  cross- 
arm  used  by  the  electric  company,  then  went  to  the  top  of 
the  pole  and  came  down  over  the  cross-arms,  took  hold  of 
the  wire  he  had  left  on  the  lower  cross-arms,  pulled  it  up  be- 
tween the  wires  of  the  electric  company  near  the  east  end  of 
the  cross-arms ;  that  he  placed  one  foot  between  the  wires  of 
the  electric  company — the  other  leg  was  over  the  lower  cross- 
arm  of  the  telegraph  company — dragged  his  wire  between 
these  wires,  without  any  regard  to  them — as  though  they 
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were  not  there — ^although  there  was  an  eighteen-inch  space  be- 
tween the  pins;  that  he  paid  no  attention  to  what  was  on 
the  pole,  and  gave  no  thought  to  it  whatever. 

Appellant  earnestly  insists  that  appellee  Ambre 's  testi- 
mony shows  that  he  was  guilty  of  contributory  negligence, 
but  that  apart  from  his  contributory  negligence  he  could 
not  recover,  because  the  evidence  shows  it  to  have  been  a 
physical  impossibility,  from  his  position,  to  receive  the  shock 
from  the  joints ;  that  he  must  have  received  it  from  the  insu- 
lated wire,  and  as  it  was  alleged  that  there  was  lack  of  insula- 
tion only  at  the  joints,  such  finding  would  not  be  warranted 
by  the  complaint;  that  the  evidence  shows  that  there  was 
plenty  of  room  to  rest  his  foot  on  the  cross-arm  without 
coming  near  the  electric  company's  joints;  that  the  jury 
found  that  if  he  had  looked  he  could  have  seen  the  bare 
joints  in  time  to  avoid  coming  in  contact  with  them. 

While  we  do  not  feel  justified  in  directing  judgment  on 
the  answers  to  interrogatories,  yet  in  view  of  the 

6.  whole  record,  the  finding  of  facts,  the  evasive  answers 
to  some  of  the  interrogatories,  and  the  unwarranted 

answers  to  others,  we  are  of  the  opinion  that  the  end  of  jus- 
tice will  be  best  subserved  by  granting  a  new  triaL 

The  jury  seem  to  have  had  the  impression  that  it  was  the 

duty  of  the  appellant  to  give  notice  to  appellee  Ambre,  or 

to  any  one  having  occasion  to  do  any  work  upon  the 

7.  pole  in  question,  that  it  was  using,  or  about  to  use,  a 
strong  current  of  electricity  over  its  wires,  and  that 

unless  appellant  informed  him  of  the  presence  of  a  high 
current  of  electricity  he  (said  appellee)  would  not  be  guilty 
of  contributory  negligence.  Appellant  did  not  owe  this 
duty  to  said  appellee.  It  did,  however,  owe  him  the  duty  of 
properly  insulating  its  wires.  Oriffin  v.  United  Electric 
Light  Co.  (1895),  164  Mass.  492,  41  N.  E.  675,  32  L.  E.  A. 
400,  49  Am.  St.  477 ;  Oeismann  v.  Missouri  Edison  Electric 
Co.  (1903),  173  Mo.  654,  73  S.  W.  654;  Fitzgerald  v.  Edison 
Ekctric,  etc.,  Co.  (1901),  200  Pa,  St.  540  {b.g.WHI  v.  Edi- 
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son  Electric,  etc,  Co.),  50  Atl.  161,  86  Am.  St.  732;  Winkel- 
man  v.  Kansas  City  Electric  Light  Co.  (1905),  110  Mo.  App. 
184,  85  S.  W.  99 ;  Thomas  v.  Wheeling  Electrical  Co,  (1903) , 
54  W.  Va.  395,  46  S.  B.  217 ;  Dallas  Electric  Co.  v.  Mitchell 
(1903),  33  Tex.  Civ.  App.  424,  76  S.  W.  935;  Newark  Elec^ 
trie,  etc.,  Co.  v.  Garden  (1896),  78  Fed.  74,  23  C.  C.  A.  649, 
37  L.  R.  A.  725;  Lexington  B.  Co.  v.  Fain  (1903),  24  Ky. 
Law  1443,  71  S.  W.  628;  Standard  Light,  etc.,  Co.  v. 
Muncey  (1903),  33  Tex.  Civ.  App.  416,  76  S.  W.  931. 

Recovery,  if  had,  must  be  upon  the  breach  of  duty 
8.    charged  in  the  complaint. 

Judgment  reversed,  with  instructions  to  sustain  ap- 
pellant 's  motion  for  a  new  trial,  and  for  further  proceedings 
in  accordance  with  this  opinion. 


Faulkner  v.  Baltimore  and  Ohio  Southwestern 

Railroad  Company. 

[No.   7,097.     Appeal   dismissed.   July   1,   1909.     Reliearing  denied 

October  27,  1909.] 

1.  Appeal. —  Dismissal. —  Opinion  Upon. —  Courts. —  Tiie  Appellate 
Court  may,  in  Its  discretion,  dismiss  an  appeal  without  submitting 
a  written  opinion,  the  motion  to  dismiss  constituting  notice  of 
the  grounds  for  such  dismissal,    p.  442. 

2.  Appeal. — Transcript. — Error. — ^An  appellant,  to  be  entitled  to  a 
reversal,  must  present  a  transcript  showing  an  error,  the  pre- 
sumption being  that  the  trial  court's  action  and  decision  were 
correct    p.  442. 

3.  Appeal. — Assignments  of  Errors. — Transcript. — An  apiieal  will 
be  dismissed  where  the  assignment  of  errors  raises  no  question 
presented  by  the  record,    p.  443. 

4.  Appeal. —  Transcript. —  Clerk's  Certificate. —  Where  the  clerk's 
certificate  fails  to  show  that  the  transcript  contains  a  full,  true 
and  complete  copy  of  the  proceedings  in  the  case,  and  it  is  im- 
possible to  tell  whether  the  ruling  complained  of  applied  to  the 
motion  complained  of,  or  to  some  other  motion,  no  question  is 
presented  thereou  for  decision,    p.  443. 

5.  Appeai^ — Distnissal. — New  Appeal. — Where  a  motion  to  dismiss 
an  appeal  is  sustained,  and  the  appellant  has  time  within  which 
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to  eorroc-t  the  defects  in  the  transcript  and  to  file  another  appeal, 
and  he  fails  to  do  ho.  he  may  not  eou]i>lain  «>n  »  itetition  for  a 
rehearing  that  his  right  of  appeal  has  l)een  denied.    |>.  443. 

Prom  Jackson  Circuit  Court;  Joseph  II,  Shea,  Judge. 

Action  by  Daily  Faulkner  against  the  Baltimore  and  Ohio 
Southwestern  Railroad  Company.  Prom  a  judgment  for 
defendant,  plaintiff  appeals.    Appeal  dismissed. 

F,  W.  Wesficr,  for  appellant. 

Edward  Barton,  Robert  8.  Alcorn,  Thomas  Honan  and 
McMvllen  &  McMullens,  for  appellee. 

Per  Curiam. — The  appeal  in  this  case  is  dismissed. 

On  Petition  for  Rehearing. 

Rabb^  J. — Appellant  most  earnestly  insists  that  the  court 

erred  in  sustaining  appellee's  motion  to  dismiss  the  appeal 

in  this  case,  and  labors  tinder  the  impression  that  it 

1.  is  the  duty  of  the  court  to  submit  a  written  opinion, 
setting  forth  the  specific  grounds  upon  which  the  ac- 
tion of  the  court,  in  dismissing  the  appeal,  is  predicated. 
Such,  however,  is  not  the  case. 

It  is  presumed  that  the  motion  to  dismiss  suflSciently  points 
out  the  objections  and  defects  that  require  the  dismissal  of 
the  case,  and  whether  a  written  opinion  should  be  delivered 
by  the  court,  in  passing  on  a  motion  to  dismiss  an  appeal,  or 
in  the  affirmance  of  a  judgment  of  the  court  below,  is  a  mat- 
ter entirely  in  the  discretion  of  the  court.  In  view  of  ap- 
pellant's earnest  insistence,  however,  we  deem  it  not  inap- 
propriate to  state  the  grounds  on  which  the  court  dismissed 
the  appeal. 

A  party  appealing  from  the  decision  of  a  lower  court  to 
an  appellate  tribunal  must  present  to  that  tribunal  a 

2.  record  affirmatively  showing  some  harmful  error  com- 
mitted by  the  court  below. 

Every  presumption  is  indulged  in  favor  of  the  action  of 
the  court  below,  and  if  but  a  partial  record  of  its  proceed- 
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ings  is  presented  on  appeal,  and  the  action  of  the  trial  court 
can  be  sustained  on  any  conceivable  state  of  facts,  which  the 
record,  if  complete,  might  have  disclosed,  the  judgment  will 
be  affirmed.  Bapp  v.  Kester  (1890),  125  Ind.  79,  and  cases 
cited;  Chestnut  v.  Southern  Ind.  R.  Co.  (1901),  157  Ind. 
509;  Mankin  v,  Pemisylvania  Co.  (1903),  160  Ind.  447; 
8(mth  Chicago  City  li.  Co.  v.  Zerler  (1903),  31  Ind.  App. 
488;  South  Bend,  etc..  Flow  Co.  v.  Oeidie  (1900),  24 

3.  Ind.  App.  673. 

Unless  the  assignment  of  errors  raises  some  ques- 
tion presented  by  the  record,  the  appeal  will  be  dismissed. 

The  transcript  is  required  to  be  authenticated  by  the  cer- 
tificate of  the  clerk,  and  unless  such  certificate  shows  that 
such  transcript  contains  a  full,  true  and  complete 

4.  copy  of  all  the  proceedings  of  the  court  had  in  the 
cause,  it  will  be  presumed  that  it  exhibits  an  incom- 
plete copy  of  the  same.  From  the  incomplete  record  pre- 
sented to  us  in  this  case,  it  does  not  appear  affirmatively 
that  the  court's  ruling  sustaining  the  defendant's  motion  to 
dismiss  plaintiff 's  complaint,  made  on  June  2,  was  upon  ap- 
pellee's motion  made  April  28,  to  reject  and  strike  from  the 
files  of  the  court  the  plaintiff's  complaint.  Nothing  appear- 
ing to  the  contrary,  appellee's  motion  of  April  28  may  have 
been  overruled,  and  the  ruling  appearing  in  the  record  made 
upon  some  other  motion.  There  is  nothing  in  the  entry  to 
identify  it  as  having  been  made  on  the  appellee's  motion  of 
April  28,  and,  in  the  absence  of  the  complete  record,  no 
question  is  presented  for  our  decision. 

The  motion  to  dismiss  was  passed  upon  by  this  court  in 
ample   time  to  enable  the  appellant  to   correct  the 

5.  omissions  and  defects  in  his  transcript,  and  properly 
to  present  to  this  court  whatever  question  there  was 

in  the  case. 
Petition  for  rehearing  overruled. 
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FOUDRAY  ET  AL.   V.   FoUDRAY  BT  AL. 

[No.  7^7.    Filed  October  27,  1909.] 

1.  Appeal. —  Pleading, —  Special  Findings. —  Decision, —  Where  the 
complaint  Is  questioned  on  appeal,  but  the  special  findings  are 
not  the  api)eal  will  be  determined  on  such  si)eclal  findings,    p.  445. 

li.  Wills,  —////r  EHtaic. — Poiccrs  of  Disposition, — ^A  will  devising  to 
testator's  daughter  certain  lands  "for  and  during  her  natural  life, 
with  full  ix)wer  of  disposition,"  gives  to  her  a  life  estate  and  not 
a  fee  simple,    p.  445. 

3.  WiLT^. — [Afe  Estates. — Power  of  Disposition, — To  What  Applies, 
— A  win  devising  to  testator's  daughter  certain  real  estate  "for 
and  during  her  natural  life,  with  full  power  of  dlsiwsltion,"  and 
further  providing  that  "at  the  death  of  said  [devisee]  should  any 
real  or  personal  proi)erty  hereinbefore  devised  or  bequeathed  to 
her,  as  aforesaid,  be  left  or  remain,"  remainder  over,  gives  to  the 
life  tenant  power  to  dlsi)ose  of  the  fee-simple  title  thereto,    p.  446. 

4.  Wills. — Devises, — Bequests, — Powers  of  Disposition. — ^A  will  de- 
vising, to  testator's  daughter,  certain  real  estate  "for  and  during 
her  natural  life,  with  full  power  of  disposition,"  and  further  pro- 
viding that  at  such  daughter's  death,  "should  any  real  or  per- 
sonal property  hereinbefore  by  me  devised  or  bequeathed  to  her, 
♦  •  *  be  left  or  remain,'*  gives  to  such  devisee  the  power  to 
convey  the  real  estate,  as  well  as  the  personal  property  mentioned, 
p.  447. 

5.  Wills. — Powers. — Life  Tenants, — ^A  life  tenant  may  be  empow- 
ered by  the  will  creating  such  life  tenancy,  to  convey  the  property 
In  fee  simple,    p.  447. 

G.  Waste. — Forfeiture. — Life  Estates, — Evidence, — Where  acts  are 
shown,  which  were  alleged  to  constitute  waste,  but  which  en- 
hanced the  value  of  the  real  estate  in  question  ^,000,  no  cause 
for  the  forfeiture  of  the  life  estate  is  shown,    p.  447. 

7.  Quieting  Title. — Powers  of  Conveyance, — Wills. — Life  Estates. 
— ^A  life  tenant,  who  is  given  power  under  the  testator's  will  to 
convey  the  fee-simple  title,  may  not  maintain  a  suit  to  quiet  the 
title  to  the  right  to  convey  under  such  power,    p.  448. 

From  Marion  Circuit  Court  (15,314) ;  Henry  Clay  Allen, 
Jud^e. 

Suit  by  Livingston  D.  Foudray  against  John  S.  Foudray 
and  others.  From  the  decree  entered,  the  plaintiff  and 
others  appeal.     Reversed, 
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George  W,  Galvin  and  William  A.  Reading,  for  appellants. 

Louis  Newherger  and  Clarence  E.  Weir,  for  appellee 
Martha  E.  Clark. 

William  N.  Harding,  Alfred  B.  Hovey  and  Omer  Z7.  New- 
man, for  appellee  D.  II.  Baldwin  &  Co. 

RoBY,  P.  J. — Suit  by  Livingston  D.  Foudray  for  partition 

and  to  quiet  title.    Martha  E.  Clark  filed  a  cross-complaint, 

asking  that  her  title  be  quieted  as  against  said  plaintiff  and 

his  mortgagees,  Galvin  and  Reading.    Special  findings  were 

made  and  conclusions  of  law  stated  thereon,  and  a 

1.  decree  entered  accordingly.    Questions  are  discussed 
upon  the  pleading,  but  the  findings  are  concededly 

correct,  and  the  rights  of  the  parties  will  therefore  be  deter- 
mined by  reference  to  them. 

The  mother  of  plaintiff  Livingston  D.  Foudray  was  the 
owner  of  a  part  of  a  lot  and  business  building  on  Pennsyl- 
vania street,  in  the  city  of  Indianapolis,  and  died 

2.  testate  on  April  12,   1895.     The  controversy  arises 
upon  the  construction  of  her  will.    That  instrument, 

so  far  as  necessary  to  the  case  in  hand,  was  as  follows : 

"Item  1.  I  give  and  devise  to  my  daughter  Martha 
E.  Clark,  wife  of  Stephen  A.  Clark,  now  of  said  city, 
for  and  during  Jier  natural  life,  with  full  power  of  dis- 
position, the  certain  real  estate  situate  in  the  County 
of  Marion,  State  of  Indiana,  described  as  follows,  to 
^|. .  •  •  •  •  together  with  all  the  privileges  and  ap- 
purtenances thereunto  belonging,  free  from  and  clear  of 
all  liabilities,  liens  and  encumbrances  existing  at  my 
death,  which,  if  any,  shall  be  paid  out  of  the  residue  of 
my  estate  mentioned  in  the  last  item  of  this  will.  •  *  • 

Item  3.  At  the  death  of  said  Martha  E.  Clark  should 
any  real  or  personal  property  hereinbefore  by  me  de- 
vised or  bequeathed  to  her,  as  aforesaid,  be  left  or  re- 
main, then  such  property  so  left  or  remaining  I  give, 
bequeath  and  devise  to  and  to  be  divided  among  my 
heirs  at  law  living  at  the  time  of  the  death  of  said 
Martha  E.  Clark,  to  such  of  my  children  as  shall  be  then 
living,  share  and  share  alike,  and  to  the  descendants  who 
shall  be  then  living  of  any  of  my  childreii  then  deceased 


446  APPELLATE  COURT  OP  INDIANA, 

Foudray  r.  Foudray — 44  Ind.  App.  444. 

the  equal  share  their  parent  would  be  entitled  to  as  one 
of  my  children  if  living  at  the  time  of  the  death  of  said 
Martha  E.  Clark,  including  any  descendants  of  said 
Martha  E.  surviving  her.    *    *    • 

Item  7.  All  the  residue  of  my  property  I  give,  be- 
queath and  devise,  subject  to  the  pajinent  of  my  debts 
(other  than  the  expenses  of  my  last  sickness  and  fu- 
neral) to  my  children,  Martha  E.  Clark,  John  S.  Foud- 
ray, James  E.  Foudray,  Edgar  E.  Foudray  and  Living- 
ston D.  Foudray,  equally,  share  and  share  alike,  the 
descendants  of  any  of  them  who  may  be  deceased  at  my 
death  to  take  the  share  their  parent  would  be  entitled 
to  if  living  at  my  death." 

This  instniment,  by  certain  and  express  terms,  gave  to 
Martha  E.  Clark  a  life  estate,  with  full  power  of  disposition. 
It  is  held  that  in  such  particular  case  the  devisee  for  life  will 
not  take  a  fee,  notwithstanding  the  gift  of  a  power  of  dispo- 
sition.   Mulvane  v.  Rnde  (1896),  146  Ind.  476,  483. 

Appellants'  proposition  seems  to  be  that  the  power  of 

disposition  applies  only  to  the  disposition  of  the  life  estate, 

and  not  generally;   that  it  is  necessary  to  a  general 

3.  power  of  disposition  that  there  be  an  expressed  pur- 
pose to  be  attained  thereby.  To  give  the  meaning  to 
this  clause  which  is  thus  claimed,  would  make  the  power 
meaningless,  since,  in  the  absence  of  restriction  thereon,  the 
owner  of  a  life  estate  may  sell  it  as  other  interests  in  land 
are  sold.  Such  construction  would  also  require  that  the  lan- 
guage of  the  testator  be  given  a  forced  and  unnatural  mean- 
ing. The  subject  of  item  one  is  the  real  estate.  Full  power 
of  disposition  over  it  is  given,  and  the  estate  which  other- 
wise would  have  been  a  fee  is  cut  down  by  the  devise  for  life. 
That  this  was  the  intention  is  conclusively  shown  by  item 
three : 

**At  tho  death  of  said  Martha  E.  Clark  should  any 
real  or  personal  property  hereinbefore  devised  or  be- 
queathed to  her,  as  aforesaid,  be  left  or  remain.*' 

Tf  her  power  of  disposition  extended  only  to  the  life  estate, 
this  language  would,  so  far  as  it  applied  to  real  estate,  be 
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meaningless.  No  other  devise  of  real  estate  had  been  made 
prior  to  this  item,  and  the  only  possible  way  in  which  the 
real  estate  could  fail  to  remain  would  be  through  its  con- 
veyance by  virtue  of  this  general  power.  Appellants  assert 
that  the  provision  must  be  construed  as  referring  to 

4.  personal  property  only,  but  there  is  no  warrant  for 
such  construction.     It  is  in  terms  made  to  apply 

both  to  real  and  to  personal  property,  and  throughout  the 
item  apt  and  technical  language  is  used  to  embrace  both 
devise  and  bequeath ;  and  while  too  great  weight  may  not  be 
given  to  the  inapt  use  of  technical  terms,  the  apt  use  of  such 
terms  always  has  a  tendency  to  support  the  conventional 
meaning  thereby  conveyed.    That  power  to  convey  a 

5.  fee  may  be  given  to  the  holder  of  a  life  estate  is  not 
open   to    discussion.     McMillan  v.    Deering   &   Co. 

(1894),  139  Ind.  70;  Hammond  v.  Croxton  (1904),  162  Ind. 
353;  Cain  v.  Robertson  (1901),  27  Ind.  App.  198. 

Much  stress  is  laid  upon  Cross  v.  Hendry  (1906),  39  Ind. 
App.  246.  In  that  case  no  power  to  dispose  was  conferred 
upon  the  widow,  and  it  was  decided  upon  the  ground  that 
*'she  could  convey  no  interest  greater  than  a  life  estate." 
The  effect  of  a  power  of  disposition  was  not  involved.  Eddy 
V.  Cross  (1901),  26  Ind.  App.  643. 

Appellants  allege  the  forfeiture  of  the  life  estate.     The 

basis  of  such  forfeiture  was  the  commission  of  waste.    The 

acts  constituting  such  alleged  waste  are  found  to  have 

6.  enhanced  the  value  of  the  property  $5,000.    The  find- 
ing of  facts  shows  there  has  been  no  waste  and  no 

forfeiture.  The  conclusions  of  law  and  judgment  against 
plaintiff  Livingston  D.  Foudray  were  therefore  correct.  Ap- 
pellee D.  H.  Baldwin  &  Co.  hold  by  lease  from  Martha  E, 
Clark,  and  the  conclusion  and  judgment  for  it  was  also  cor- 
rect. 

The  conclusion  upon  the  cross-complaint  of  Martha  E. 
Clark,  so  far  as  it  quiets  title  to  her  life  estate  against  said 
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plaintiff's  claiming  that  it  had  been  forfeited  by  the  commis- 
sion of  waste,  was  also  correct. 

The  (conclusion  that  she  is  entitled  to  have  her  title  quieted 

as  to  her  ri«?ht  to  convoy  in  fee  simple  is  not  correct.    Should 

she   exercise*   such   power,   her   grantee   might,   in   a 

7.  proper  case,  have  his  title  acl,judicated,  or  it  might  be 
adjudicated  in  an  action  by  the  remainder-man.  Rhi- 
l-enherger  v.  Meyer  (1900),  155  Ind.  152.*  But  title  to  a 
power  is  not  within  the  provisions  of  the  statute.  The 
power  may  never  be  exercised.  The  time  and  attention  of 
the  courts  cannot  be  engaged  to  solve  speculative  doubts. 
Hughes  v.  Hughes  (1903),  30  Ind.  App.  591. 

The  judgment  is  therefore  reversed  and  the  cause  remand- 
ed, with  instructions  to  restate  conclusions  of  law  in  accord- 
ance herewith  and  to  render  judgment  thereon. 


PURCELL   V.  HoSEY,  MaYOR,   ET  AL. 

[No.  6,847.    Filed  October  27,  1909.] 

1.  Pleading. — Answer. — Initial  Attack  on  Appeal. — Waii'er. — Mo- 
tion in  Arrest. — ^I'he  siilliciency  of  an  answer  cannot  be  questioned 
for  want  of  facts  for  the  first  time  on  appeal,  nor  will  a  motion  in 
arrest  of  judgment  in  the  trial  court  question  the  sufficiency 
thereof,  failure  to  demur  constituting  a  waiver  of  the  right  to 
question  same.    p.  451. 

2.  Pleading. — Ansirer. — Argumentative  Denial, — Surplusage, — In  a 
suit  tf>  restrain  a  city  from  collecting  allege<l  excessive  water 
rentals  indicated  by  a  def^K'tivo  water  meter,  an  answer,  there 
beiuj:  a  general  denial,  that  a  leak  in  the  plaintiff's  plumbing 
caused  the  excessive  flow  and  alleging  that  the  meter  was  correct, 
is  sufficient,  even  if  unnecessary,    p.  451. 

3.  Appeal. — Injunetion. — Dissolving  Temporary  Restraining  Order. 
— No  appeal  lies  from  an  order  dissolving  a  temporary  restrain- 
ing order,    p.  451. 

4.  Appeal.— Ftnai  Judgment. — Transa-ipt. — ^Where  the  transcript 
shows  a  submission  of  the  cause  for  trial  and  stat^  that  the 
court  "finds  for  the  defendants,  and  that  the  restraining  order, 
heretofore  made  and  entered  in  this  cause,  be  and  the  same  is 
hereby  dissolved  and  set  aside,"  the  record  further  showing  the 
overruling  of  motions  for  a  new  trial  and  In  arrest  of  judgment, 
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and  a  judgment  for  costs,  an  appeal  therefrom  will  be  considered 
as  having  been  taken  from  a  final  judgment,    p.  452, 
5.    Appeal — Evidence  Not  in  Record, — Presumptions. — ^The  judg- 
ment, in  the  absence  of  the  evidence,  is  presumed  to  be  sustained 
thei-eby.    p.  452. 

From  Allen  Circuit  Court;   Edward  O'Rourke,  Judge. 

Suit  by  Frank  E.  Purcell  against  William  J.  Hosey,  !Mayor 
of  the  city  of  Fort  Wayne,  and  others.  From  a  judgment 
for  defendants,  plaintiff  appeals.     Affirmed. 

Samuel  M,  Uench,  for  appellant. 
Guy  Colerick,  for  appellees. 

Myeks,  J. — This  cause  was  appealed  to  the  Supreme  Court, 
and  by  that  court  transferred  to  this  court  for  decision. 

The  appellant  brought  suit  in  February,  1007,  against  ap- 
pellee William  J.  Ilosey,  as  mayor  of  the  city  of  Fort  Wayne, 
and  three  others,  also  appellees,  as  the  board  of  public  works 
of  said  city.  The  complaint,  in  substance,  alleged  that  the 
appellant  was  the  proprietor  and  manager  of  a  certain  hotel 
in  said  city,  which  hotel  said  city  had  supplied  with  water 
for  more  than  two  years,  and  for  many  months  last  past  the 
rental  for  said  water  did  not  exceed  $41.84  per  month ;  that 
the  water  rent  assessed  against  appellant  for  the  month  of 
January,  1907,  amounted  to  $73.65;  'that  this  sum  was  not 
correct,  but  was  $31.80  in  excess  of  the  real  sum  that  should 
be  paid  by  appellant  for  the  use  of  the  water  furnished  to 
him  by  said  city;  that  the  meter  owned  and  furnished  by 
said  city,  and  the  elevator  register  through  which  said  water 
passed,  were  defective,  and  did  not  properly  measure  said 
water,  and  that  by  reason  thereof  the  same  showed  a  much 
larger  quantity  of  water  as  passing  through  said  meter  and 
register  than  was  really  furnished  by  the  city  to  the  appel- 
lant for  said  hotel;  that  the  appellant  refused,  and  still  re- 
fuses, to  pay  the  sum  assessed  against  him  by  said  officers  of 
said  city,  for  the  reason  that  it  was  illegal,  wrong  and  exces- 
sive; that  the  appellees  were  threatening  to  shut  off  the 
water  furnished  by  the  city  to  appellant  at  said  hotel;  that 
Vol.  44—29 
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ho  was  ready  and  willing  to  pay  what  was  due  to  the  city 
for  the  water  furnished,  etc.  He  asked  for  a  restraining 
order  and  for  a  temporary  injunction,  and,  that  upon  the 
final  hearing,  the  appellees  be  perpetually  enjoined  from 
turning  off  said  water  from  said  hotel. 

A  restraining  order  was  issued,  and  on  March  14,  1907, 
the  appellees  filed  an  answer  in  two  paragraphs.  The  first 
was  a  general  denial.  In  the  second  paragraph  it  was 
stated,  among  other  averments,  that  during  the  month  of 
January,  1907,  for  which  said  sum  of  $73.65  was  charged,  the 
appellant  permitted  a  leak  to  be  and  remain  in  the  private 
pipes  belonging  to  him,  at  a  place  in  said  pipes  wherein  the 
water  furnished  by  the  city  flowed  after  having  been  meas- 
ured by  the  meter ;  that  said  leak  was  the  cause  of  the  large 
flow  of  water,  and  for  the  large  measurement  of  the 
meter,  which  was  not  out  of  order  or  in  a  bad  state  of  repair, 
but  that  it  properly  recorded  and  measured  the  water  that 
passed  through  it.  To  the  second  paragraph  of  answer,  ap- 
pellant replied  by  a  general  denial. 

The  record  next  shows  that  the  case  was  submitted  to  the 
court  for  trial.  Two  days  later  the  appellant  moved  to  make 
the  injunction  perpetual.  After  showing  the  overruling  of 
this  motion,  the  record'of  the  day  last  mentioned  proceeds  as 
follows:  "And  the  court,  being  advised  herein,  finds  for  the 
defendants,  and  that  the  restraining  order,  heretofore  made 
and  entered  in  this  cause,  be  and  the  same  is  hereby  dissolved 
and  set  aside.''  On  the  same  day  a  motion  for  a  new  trial 
was  made  by  the  appellant,  and  was  overruled.  Whereupon 
the  appellant  moved  in  arrest  of  judgment,  **for  the  reason 
that  the  second  paragraph  of  the  defendants'  answer  does 
not  state  facts  sufficient  to  constitute  a  cause  of  defense  to  the 
plaintiff's  complaint."  This  motion  having  been  overruled, 
the  court  rendered  final  judgment,  that  the  restraining  order 
be  dissolved  and  that  the  appellees  recover  costs,  etc.,  to 
which  *' judgment  and  the  rendition  thereof"  the  appellant 
excepted. 
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The  second  paragraph  of  answer  is  questioned,  for  want  of 
facts,  for  the  first  time  on  appeal,  and  by  a  motion  in  arrest 
of  judgment  in  the  trial  court. 

The  sufficiency  of  an  answer,  on  the  ground  stated,  must 

be  tested  by  a  demurrer,  or  such  objection  will  be  considered 

as  waived.    Unger  v.  Mellinger  (1906),  37  Ind.  App. 

1.  639, 117  Am.  St.  348,  and  cases  cited ;  Dawson  v.  Eads 
(1895),  140  Ind.  208.    Nor  will  a  motion  in  arrest  of 

judgment,  based  on  the  answer,  take  the  place  of  a  demurrer. 
As  said  in  Moreland  v.  Thorn  (1896) ,  143  Ind.  211 :  '*  There 
was  no  demurrer  to  the  answer,  and  its  sufficiency  cannot 
therefore  be  considered  on  appeal."  Elliott,  App.  Proc, 
§476. 

It  will  be  observed,  moreover,  that  the  complaint  was  based 

on  the  alleged  inaccuracy  of  the  measurement  of  the  water 

supply,  because  of  the  defectiveness  of  the  meter.  The 

2.  second  paragraph  of  answer  accounted  for  the  in- 
creased quantity  of  water  furnished.     If  the  second 

paragraph  of  answer  was  unnecessary,  being  accompanied 
with  a  paragraph  in  general  denial,  yet  it  sufficiently  contro- 
verted the  allegation  in  the  complaint  on  which  the  cause  of 
action  was  based. 

The  only  other  alleged  error  stated  in  the  appellant's 

brief,  under  the  head  of  propositions  or  points,  is  the  action 

of  the  court  in  dissolving  and  setting  aside  the  re- 

3.  straining  order.     The  court  did  not  grant  a  tempo- 
rary injunction,  and  there  is  no  provision  in  our  code, 

or  in  any  statute,  to  our  knowledge,  authorizing  an  appeal 
from  an  order  of  court  dissolving  a  temporary  restraining 
order.  Terre  Tlautey  etc.,  B.  Co.  v.  St.  Joseph,  etc.,  B.  Co. 
(1900),  155  Ind.  27.  The  Supreme  Court  in  transferring 
this  ease  to  this  court  evidently  concluded,  as  we  liave,  that 
this  was  an  appeal  from  a  final  judgment  for  the  appellees 
upon  the  merits. 

It  is  contended  here,  on  behalf  of  the  appellant,  that  the 
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record  does  not  show  a  trial.     We  have  recited  enough  of  the 
record  to  indicate  that  this  claim  is  not  well  taken. 

4,  The  record  does  not  advise  us  as  to  the  evidence  on 
which  the  court  acted,  and  without  the  evidence  we 

5.  must  assume  that  it  authorized  a  finding  for  the  ap- 
pellees.    This  being  true,  it  was  proper  for  the  court 

to  render  judgment,  including  therein  the  dissolving  of  the 
restraining  order. 
Judgment  affirmed. 


Featherngill  et  al.,  Administrators, 

V.  Dougherty. 

[No.  ().845.    Filed  October  28,  1909.] 

1.  Contracts. — Implied, — Hnahand  and  Wife, — Use  of  Wife's  Prop- 
erty.— Evidence. — PrcHumptionH. — Evidence  showing  that  a  brlde*8 
sheep  were  huiiied  from  her  mother's  home  and  placed  upon  her 
husband's  farm,  but  falling  to  show  what  became  of  them,  sup- 
ports a  presumption  that  the  profits  thereof,  If  any,  were  shared 
jointly  by  hor  and  her  husband,  and  does  not  support  a  claim 
against  the  husband's  estate  therefor,    p.  4.54. 

2.  Decedents'  Estates. —  Money  Lent  hy  Wife  to  Husband. — 
Excessive  Judyment. — Evidence  by  a  widow  that  her  deceased 
husband  owed  her  ^100  "about  ever  since  our  marriage" — 1876 — 
does  not  support  a  judgment  for  $4T0.    pp.  454. 455. 

3.  Witnesses. — Competency. — Decedents*  Estates. — Heirs. — Declor 
rations. — A  widow  Is  comiietent  to  testify  as  to  her  declarations 
to  her  husband's  administrator,    p.  455. 

4.  Appeal. — Technicalities. — Procedure. — ^The  Appellate  Court  has 
the  right  to  disregard  matters  of  procedure  and  to  decide  an 
appeal  on  its  merits,    p.  455. 

5.  Appeal. —  E,Tcessire  Judgment. —  Remittitur. —  The  Appellate 
Court  may  affirm  an  excessive  judgment  on  condition  that  a 
remittitur  for  the  excess  is  filed,    p.  45.5. 

From  Probate  Court  of  Marion  County;    Merle  N.  A, 
Walker,  Judge. 

Claim  by  Mary  J.  Dougherty  against  William  Feathern- 
gill and  others,  as  administrators  of  the  estate  of  Adam  S, 
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Dougherty,  deceased.     Prom  a  judgment  for  plaintiflf,  de- 
fendants appeal.    Affirmed  conditionally. 

Fred  B.  Ropkey  and  William  Featherngill,  for  appellants. 

Charles  B.  Clarke^  Walter  C.  Clarke,  Clement  M.  Hol- 

dernian,  William  E.  Deupree  and  L.  Ert  Slack,  for  appellee. 

CoMSTOCK,  J. — On  September  5,  1905,  appellee  filed  her 
verified  claim  in  two  paragraphs  against  the  estate  of  Adam 
S.  Dougherty,  deceased.  On  March  11,  1907,  she  filed  her 
additional  third  and  fourth  paragraphs.  In  each  she  alleges 
that  she  became  the  wife  of  said  decedent  on  March  21,  1876. 
The  first  paragraph  alleges  that  soon  after  her^narriage,  to 
wit,  about  March  30,  1876,  she  lent  to  the  decedent  $68, 
which* he  thereafter  used  in  his  own  business  and  retained 
to  the  time  of  his  death.  She  claims  $68  principal,  and  in- 
terest thereon  at  six  per  cent  for  twenty-nine  years,  amount- 
ing to  $118,  a  total  of  $186. 

The  allegations  of  the  second  paragraph  are  the  same  as 
the  first,  except  that  the  amount  alleged  to  have  been  lent  is 
$150,  with  interest  thereon  for  twenty-nine  years  at  six  per 
cent,  amounting  to  $261,  making  a  total  of  $411. 

The  third  paragraph  alleges  that  on  or  about  the  date  of 
their  marriage  she  was  the  owner  of  seven  sheep,  of  the  value 
of  $5  each,  and  that  decedent  had  the  use  and  benefit  of  said 
sheep  and  derived  the  profits  therefrom,  and  that  by  reason 
of  the  profit  and  the  increase  therefrom  the  estate  of  said  de- 
cedent is  indebted  to  the  claimant  in  the  sum  of  $400. 

The  fourth  paragraph  alleges  that  on  or  about  the  date  of 
her  marriage  she  turned  over  to  her  husband  seven  sheep,  of 
the  value  of  $5  each,  which  were  her  separate  property ;  that 
decedent  used  said  sheep  and  derived  a  great  profit  there- 
from, and  she  asks  an  allowance  of  said  claim  for  $105. 

The  cause  was  put  at  issue,  a  jury  trial  had,  resulting  in 
a  verdict  on  which  judgment  was  rendered  in  favor  of  ap- 
pellee for  $479.  With  the  general  verdict  answers  to  inter- 
rogatories were  returned. 
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The  overruling  of  appellants'  motion  for  a  new  trial  and 
their  motion  for  jud^^ment  on  the  answers  to  interrogatories, 
and  other  rulings,  are  assigned  and  discussed. 

That  the  amount  of  recovery  is  too  large,  and  that  the  ver- 
dict is  not  sustained  by  sufficient  evidence  and  is  contrary  to 
law,  are  among  the  reasons  set  out  in  the  motion  for  a 

1.  new  trial  and  discussed.     The  court  did  not  err  in 
overruling  appellants'  motion  for  judgment  on  the 

answers  to  the  interrogatories.  But  an  examination  of  the 
evidence,  giving  to  appellee  the  benefit  of  its  most  favorable 
view,  shows  that  the  verdict  is  excessive.  The  only  evidence 
to  support  fhe  third  and  fourth  paragraphs  is  that  appellee 
at  the  time  of  her  marriage  owned  seven  sheep ;  that  when  she 
went  to  her  husband's  farm,  these  sheep  were  put  in  a  wagon 
and  hauled  away  from  her  mother's  home,  where  she  had 
been  living,  to  her  husband's  farm.  The  evidence  is  conflict- 
ing as  to  whether  they  were  ever  kept  upon  her  husband's 
farm.  They  disappeared.  When  they  were  sold,  by  whom, 
and  for  what  amount,  is  not  known.  It  was  rumored  that 
they  had  been  killed  by  dogs.  There  is  no  evidence  of  any 
increase,  or  that  decedent  derived  any  profit  therefrom. 

The  husband  died  on  his  farm  where  he  and  claimant  had 
lived  together  harmoniously  during  their  entire  married  life 
of  twenty-eight  years.  Prom  the  evidence  there  is  only  one 
inference  to  be  drawn,  that  if  any  profits  were  realized  from 
the  sheep  they  were  jointly  shared  by  claimant  and  her  hus- 
band. King  v.  King  (1900),  24  Ind.  App.  598,  79  Am.  St. 
287;  Demiy  v.  Denny  (1890),  123  Ind.  240. 

There  is  evidence,  from  the  admissions  of  the  decedent, 

that  he  was  indebted  to  his  wife  for  money  received.    There 

is  no  evidence  as  to  the  amount  due  at  the  time  of  his 

2.  death,  save  her  own  statements.     Upon  two  separate 
occasions,  within  two  months  after  the  death  of  lier 

husband — once  when  an  inventory  of  the  estate  was  ])eing 
made  out — she  told  the  administrator  that  her  husband  had 
owed  her  $100  *' about  ever  since  our  marriage."    The  state- 
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ment  was  made  in  the  presence  of  a  third  party,  who 

3.  corroborated    the    testimony    of    said    administrator. 
Appellee  was  a  competent  witness  as  to  said  conversa- 
tion, but  she  was  not  called.     Giving  to  appellee  the  benefit 
of  all  the  facts  even  tending  to  establish   the  claim,  the 

amount  awarded  is  too  large.     The  claim  on  account 
2.     the  sheep  is  wholly  without  support,  and  at  most  she 
was  entitled  only  to  $100,  with  interest  thereon  at  six 
per  cent  from  March  30,  1876. 

We  have  thought  it  better  to  pass  upon  the  merits  of  the 

ease  rather  than  the  alleged  errors  in  the  rulings  on  the 

pleadings,  admissions  of  evidence,  and  the  giving  of, 

4.  and  refusing  to  give,  certain  instructions.     Some  of 
the  answers  to  interrogatories  are  not  supported  by 

the  evidence. 

If,  within  thirty  days  from  the  rendition  of  this  decision, 

appellee  remits  from  the  allowance  made  in  the  trial  court 

the  amount  in  excess  of  $100  and  interest  thereon  at 

5.  six  per  cent  from  March  30,  1876,  the  judgment  will 
be  aifirmed,  otherwise  it  will  be  reversed,  with  instruc- 
tions to  the  trial  court  to  sustain  appellants'  motion  for  a 
new  trial. 


Swing,  Trustee,  v.  Wellington  et  al. 

[No.  0,500.     Filed  October  2S,  lOCM).] 

1.  iNStTRAXrE. — Place  of  Contract, — Where  Ohio  insurance  agrents 
solicited  insurance  from  defendnnts  at  Anderson,  Indiana,  and 
defendants  then  and  there  delivere<l  to  such  agents  their  ixpvM- 
cations  requiring  the  subsequent  execution  of  notes  for  policies. 
If  issued,  and  such  apiilleations  were  forwarded  by  mail  to  Oluo 
where  poHcies  were  issued  and  mailed  to  defendants,  and 
defendants  sijaied  their  notes,  as  well  as  their  check  for  the  first 
year's  premium,  and  mailed  same  at  Anderson  to  the  plalntilT 
In  Ohio,  such  Insurance  policies  are  governed  by  the  laws  of 
Indiana,    p.  460. 
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2.  CoRPouATioNs. — Forcif/Jt, — Failure  to  Comply  icith  State  Lav. — 
Action. — Ahateinnit. — An  action  by  a  foreign  corporation  whicli 
has  not  complied  with  tlie  lawH  of  this  State  giving  it  a  right  to 
transact  lousiness,  will  he  al>ate(l  until  a  compliance  is  made, 
p.  4()1'. 

X  Corporations. —  Ivsurance. —  Foreign, —  Insohent. — Compliance 
v'ith  State  Law. — A  foreign,  insolvent,  mutual  fire  insurance  com- 
pany in  process  of  Ii(iuidation,  cannot  obtain  a  right  to  do  busi- 
ness in  this  State,    p.  4(33. 

4.  Constitutional  Law. — Judgment. — Faith  and  Credit  of. — For- 
eign Insurance  Companies. — Winding  Up.  l)y  Court. — Determina^ 
Hon  of  Amount  Due  from  Policy  Holders. — An  ex  parte  order  of 
the  supreme  court  of  Ohio  determining  that  a  certain  sum  is  due 
to  an  Ohio  mutual  fire  insurance  company  in  process  of  liquida- 
tion, from  an  Indiana  policy  holder,  is  binding  on  such  policy 
holder  only  as  to  the  necessity  and  the  amount  of  such  assess- 
ment   p.  4C3. 

5.  Trial. — Conclusions  of  Lair. — Harmless  Error. — Insurance. — In- 
validity.— A  conclusion  of  law  that  the  insurance  iwllcy  sued  on 
Is  invalid,  if  erroneous,  is  harmless,  where  other  correct  conclu- 
sions prevented  a  recover^',    p.  4CA. 

0.  Appeal. — Right  Result. — Where  the  trial  court  reached  a  right 
result.  Its  judgment  will  be  affirmed,    p.  404. 

From  Superior  Court  of  Madison  County;  Cassius  M. 
Greenlee,  Judge. 

Action  by  James  B.  Swing,  as  trustee  for  the  creditors  and 
policy  holders  of  the  Union  Mutual  Fire  Insurance  Com- 
pany, of  Cincinnati,  Ohio,  against  James  Wellington  and 
another.  From  a  judgment  for  defendants,  plaintiff  ap- 
peals.    Affirmed. 

Oliver  n.  Carson,  Walker  &  Foster  and  Patterson  A, 
Reece,  for  appellant. 

William  A.  Kitting er,  William  S.  Diven,  Marcellus  A. 
Chipman,  Sanford  M.  Keltner  and  Edgar  E.  Hendee,  for  ap- 
pellees. 

Myers,  J. — From  the  complaint  in  this  cause  it  appeal's 
that  the  supreme  court  of  Ohio  appointed  James  W.  Swing 
to  act  as  trustee  for  the  creditors  and  policy  holders  of  the 
Union  Mutual  Fire  Insurance  Company  of  Cincinnati,  Ohio, 
and  that  he  afterwards  qualified,  and,  by  order  of  that  court, 
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brought  this  action  against  appellees  to  enforce  the  payment 
of  $289.34,  alleging  that  said  amount  had  been  fixed  by  a  de- 
cree of  the  supreme  court  of  Ohio  as  the  amount  due  to  said 
company  from  appellees  by  reason  of  certain  policies  of  in- 
surance held  by  them.  A  demurrer  to  the  complaint  was 
overruled.  Appellees  answered  in  eight  paragraphs.  The 
first,  in  substance,  averred  that  neither  said  insurance  com- 
pany, which  was  a  foreign  corporation,  nor  its  agent,  who  so- 
licited appellees  to  take  policies  of  insurance,  was  licensed  to 
do  business  in  Indiana,  and  had  not  complied  with  the  laws 
of  this  State  respecting  foreign  insurance  companies;  that 
appellees  were  operating  a  flour-mill  and  elevator,  and  were 
residents  of  this  State;  that  at  the  city  of  Anderson,  Indi- 
ana, they  signed  a  written  application  to  said  company  for 
insurance,  with  notes  attached  covering  the  amount  of  pre- 
mium which  might  become  due  on  account  of  said  policies; 
that  afterwards  policies  of  insurance  were  issued  to  appel- 
lees by  the  company  and  delivered  to  them  at  Anderson,  In- 
diana; that  all  premiums  due  for  insurance  were  paid  and 
all  policies  and  notes  canceled  and  surrendered. 

The  second  paragraph  admitted  that  appellees,  from  De- 
cember 1,  1888,  to  October  1,  1890,  carried  two  policies  of  in- 
surance with  said  company  on  property  owned  by  them  as 
partners  in  Anderson,  Indiana,  and  that  was  the  only  busi- 
ness relation  ever  existing  between  said  company  and  appel- 
lees; that  the  insurance  contract  entered  into  was  one  gov- 
erned by  the  laws  of  Indiana ;  that  neither  said  company  nor 
its  agent  ever  complied  with  the  laws  authorizing  it  or  its 
agent  to  do  business  in  this  State. 

The  third  and  fourth  paragraphs  averred  that  the  cause 
of  action  did  not  accrue  in  six  and  ten  years,  respectively. 

The  fifth  paragraph  was  a  general  denial. 

The  sixth  paragraph,  as  amended,  proceeded  upon  the 
theory  that  appellees,  through  the  misrepresentations  of  the 
company's  agent  regarding  the  right  or  authority  of  the  com- 
pany to  assess  appellees  in  excess  of  an  agreed  premium  of 
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.$40  per  thousand  por  annum,  and  also  as  to  the  meaning  and 
effect  of  certain  speeifie  clauses  in  the  application  and  con- 
tract of  insurance,  which  misrepresentations  appellees  relied 
on  and  believed  to  be  true,  and  without  any  knowledge  or 
means  of  ascertaining  the  truth  or  falsity  of  said  represen- 
tations, did  make  an  application  to  said  company  for  policies 
of  insurance,  and  re(»eived  and  accepted  two  policies  at  the 
city  of  Anderson,  Indiana,  and  did  execute  two  promissory 
notes  of  $200  each,  etc. 

The  seventh  paragraph^  in  substance,  showed  that  while 
the  company  was  still  in  business,  a  difference  arose  between 
it  and  appellees  as  to  said  contracts  of  insurance,  and,  for 
a  valuable  consideration  paid  by  appellees,  the  company  re- 
leased and  canceled  the  contracts,  and  surrendered  to  ap- 
pellees the  notes  for  all  unpaid  premiums,  and  each  released 
and  discharged  the  other  from  all  obligations  whatsoever. 

A  demurrer  was  sustained  to  the  eighth  paragraph,  and 
no  (juestion  is  presented  on  that  ruling.  A  reply  in  denial 
closed  the  issues. 

The  issues  thus  formed  were  tried  by  the  court,  special 
findings  made,  conclusions  of  law  stated  thereon,  and  judg- 
ment rendered  in  favor  of  appellees. 

The  record  before  us  contains  several  assignments  of 
errors,  but  from  an  examination  of  appellant's  brief,  under 
the  heading  of  Points,  it  is  clear  that  the  appellant  is  relying 
only  upon  the  assignments  that  the  court  erred  in  its  con- 
clusions of  law  and  in  overruling  his  motion  for  a  new  trial. 

In  substance,  the  findings  show  that  the  Union  Mutual  Fire 
Insurance  Company,  of  Cincinnati,  Ohio,  was  incorporated 
in  the  year  1887,  in  the  State  of  Ohio,  pursuant  to  the  laws 
of  that  state,  with  its  place  of  business  at  Cincinnati,  Ohio. 
The  purpose  of  the  corporation  was  to  insure  its  members, 
residents  in  or  out  of  the  State  of  Ohio,  against  loss  or  dam- 
age by  fire  or  lightning  to  buildings  used  for  various  pur- 
poses, and  their  contents.  The  law  under  which  said  com- 
pany was  incorporated  made  provision  for  the  payment  o* 
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losses  and  incidental  expenses  by  assessment  on  its  members. 
A  copy  of  three  sections  of  the  statutes  of  Ohio,  under  which 
said  company  was  authorized  to  do  business,  was  made  a  part 
of  the  findings.  With  other  provisions  of  these  sections,  it  is 
provided  that  a  person  who  eflfeets  insurance  and  continues 
to  be  insured  in  such  a  company  becomes  a  member  thereof 
during  the  period  of  insurance,  and  is  bound  to  pay  for  losses 
and  incidental  expenses,  as  they  accrue  to  the  company,  in 
proportion  to  the  original  amount  of  his  deposit  note  or  con- 
tingent liability;  that  **the  directors  shall,  as  often  as  they 
deem  necessary,  settle  and  determine  the  sum  to  be  paid  by 
the  several  members  thereof,  and  publish  the  same  in  such 
manner  as  they  may  choose,  or  as  the  by-laws  prescribe,  and 
the  sum  to  be  paid  by  such  member  shall  always  be  in  propor- 
tion to  the  original  amount  of  such  liability,  and  shall  be  paid 
to  the  officers  of  the  company  within  thirty  days  after  the 
publication  of  such  notice. "  It  is  provided  that  the  capital 
of  the  company  shall  be  kept  unimpaired,  by  assessing  its 
members  the  amount  needed  to  pay  losses  and  expenses,  in 
proportion  to  their  several  liabilities.  The  refusal  of  a  mem- 
ber for  thirty  days,  after  the  publication  of  said  notice,  and 
after  the  demand  for  payment,  to  pay  the  sum  assessed 
against  him  gives  the  directors  authority  to  sue  for  and  re- 
cover the  whole  amount  of  contingent  liability.  The  addi- 
tional findings  substantially  cover  all  of  the  facts  pleaded  in 
the  first,  second,  sixth  and  seventh  paragraphs  of  answer. 
Upon  these  findings  the  court  stated  conclusions  of  law  as 
follows:  **(1)  The  contract  of  insurance  under  consider- 
ation is  unlawful  and  invalid.  (2)  There  can  be  no  re- 
covery for  an  assessment  upon  the  policies  issued  to  defend- 
ants pursuant  to  such  contract.  (3)  That  the  plaintiff  re- 
cover nothing  herein,  and  that  the  defendants  recover  their 
costs,*' 

.  Under  the  first  assignment  of  error  our  attention  is  di- 
dected  to  the  question.  Was  the  contract  of  insurance  an 
Ohio  or  an  Indiana  contract? 
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From  the  special  findings  it  appears  that  in  November, 

1888,  the  appellees  were  partners,  and  owned  and  operated 

an  elevator  and  flour-mill  in  the  city  of  Anderson,  In- 

1.  diana ;  that  during  said  month,  and  for  years  prior 
thereto,  and  ever  since,  appellees  have  resided  and  had 
their  place  of  business  in  said  city ;  that  in  said  month  of  No- 
vember, and  for  sometime  thereafter,  the  Union  Mutual  Fire 
Insurance  Company,  of  Cincinnati,  Ohio,  was  a  corporation 
or^nized  under  the  laws  of  the  State  of  Ohio,  and  for  which, 
as  well  as  all  others  concerned,  appellant  Swing  was  acting 
as  tnistee,  sent  its  authorized  agent  into  Indiana  and  to  said 
city  of  Anderson  to  solicit  insurance,  and  while  there  said 
agent  called  upon  appellees  at  their  place  of  business,  and 
solicited  from  them,  and  then  and  there  obtained  from  them, 
two  written  applications  to  said  company  for  two  policies  of 
insurance  of  $1,000  each;  that  applications  were  signed  by 
ap[)ellees,  and  then  and  there  delivered  to  said  agent ;  that 
by  the  terms  of  said  applications  notes  were  to  be  given, 
which  said  agent  stated  would  be  sent  to  appellees  by  the 
company  for  execution ;  that  thereafter  said  company,  in  ac- 
cordance with  said  application,  forwarded  to  appellees  one  of 
its  forms  of  notes  and  written  applications,  which  contained 
a  description  of  the  property  as  it  was  written  in  the  first 
application  made  by  appellees  and  delivered  to  said  agent  at 
said  city  of  Anderson,  and  at  the  bottom  thereof  and  at- 
tached to  said  second  application  was  also  a  promissory  note 
filled  out  for  $200;  that  appellees  signed  said  note,  in  ac- 
cordance with  their  former  written  agreement  so  to  do,  and 
returned  it  to  said  insurance  company;  that  shortly  there- 
after said  company  delivered  to  appellees  at  Anderson,  In- 
diana, its  two  certain  policies  of  insurance.  Copies  of  the 
policies  are  made  a  part  of  the  findings.  Along  with  said 
policies,  another  note  of  like  terms  and  for  the  same  amount 
as  the  first,  was  received  by  appellees  at  Anderson,  Indiana, 
and  there  signed  by  them,  and  with  their  check  for  $80,  on 
which  said  company  received  $80  in  money — ^the  first  year's 
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premium  on  both  of  said  policies — was  sent  to  the  company 
by  mail.  Both  policies  were  of  date  of  December  1,  1888. 
No  place  of  payment  of  the  notes,  nor  any  assessment  there- 
on, was  designated  in  the  notes,  in  the  applications,  in  the 
contracts  of  insurance,  nor  in  the  by-laws  of  said  company, 
nor  was  any  place  of  payment  named  in  case  of  loss.  It  also 
appears  that  at  the  time  the  applications  were  signed  and 
delivered  to  said  company's  agent  at  Anderson,  Indiana,  it 
was  understood  and  agreed  between  appellees  and  said  agent 
that  the  former  should  not  be  liable  for  assessments  beyond 
a  fixed  sum  of  $40  per  thousand  dollars  of  insurance  in  any 
one  year,  and  that  the  policy  should  contain  such  provisions 
as  not  to  make  appellees  liable  for  assessments,  as  is  the  case 
of  mutual  insurance  companies ;  that  appellees  had  no  data 
or  means  of  knowing  the  provisions  contained  in  the  policies, 
other  than  as  they  were  informed  by  said  company's  agent. 

On  the  part  of  appellant  it  is  claimed  that  because 'the 
contracts  were  written  and  signed  at  Cincinnati,  Ohio,  and 
there  deposited  in  the  mail,  postage  prepaid,  and  addressed 
to  appellees  at  Anderson,  Indiana,  the  contracts  were  gov- 
erned by  the  laws  of  Ohio.  Appellant's  proposition  does  not 
take  into  account  the  findings  to  the  effect  that  the  contracts 
were  not  to  become  executed  until  received  and  inspected  by 
appellees  at  Anderson,  Indiana,  nor  many  other  facts  found 
which  bear  upon  this  question.  Considering  all  of  the  facts 
bearing  upon  the  question  we  are  now  considering,  the  weight 
of  authority  requires  us  to  hold  that  the  contracts  in  ques- 
tion were  Indiana  contracts  and  governed  by  the  laws  of  this 
State.  Carrollton  Fumittire  Mfg.  Co.  v.  American  Credit, 
etc,  Co.  (1902),  115  Fed.  77,  52  C,  C.  A.  671.  Also  see  Car'- 
rolltan  Furniture  Mfg.  Co.  v.  American  Credit,  etc.,  Co. 
(1903),  124  Fed.  25,  59  C.  C.  A.  545;  Kelley  v.  Mutual  Life 
Ins.  Co,  (1901),  109  Fed.  56,  Thompson  v.  Traders  Ins.  Co. 
(1902),  169  Mo.  12,  68  S.  W.  889;  Hartford  Fire  Ins.  Co.  v. 
Whitman  (1906),  75  Ohio  St.  312,  79  N.  E.  459;  Mutual 
Life  Ins.  Co.  v.  Hathaway  (1901),  106  Fed.  815,  45  C.  C.  A, 
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655;  Fidelity  Mut.  lAfe  Assn.  v.  Jeffords  (1901),  107  Pei 
403,  46  C.  C.  A.  377,  53  L.  R.  A.  193 ;  Provident  Sav.,  etc., 
Soc.  V.  Hadley  (1901),  102  Ped.  856,  43  C.  C.  A.  25;  Peo- 
ple's Bldg.,  etc,,  Ass7i.  v.  Markley  (1901),  27  Ind.  App.  128; 
Grevenig  v.  Washington  Life  Ins.  Co.  (1903),  112  La.  879, 
36  South.  790, 104  Am.  St.  474 ;  Plavfy,  Mutual  Life  Ins,  Co. 
(1899),  26  Ohio  C.  C,  499;  Millard  v.  Brayton  (1901),  177 
Mass.  533,  59  N.  E.  436,  52  L.  R.  A.  117,  83  Am.  St.  294. 

The  findings  further  show  that  at  no  time  was  there  any 

attempt  on  the  part  of  said  company  or  of  appellant  Swing 

to  comply  with  the  laws  of  Indiana  regarding  the  ad- 

2.  ^  mission  of  foreign  mutual  life  insurance  companies 
into  this  State  to  do  business,  nor  did  said  agent  ever 
comply  with  the  laws  of  this  State  authorizing  him  to  act  as 
such  agent  or  to  do  business  for  said  company  in  this  State ; 
that  said  company,  prior  to  the  bringing  of  this  action,  was, 
by  a  decree  and  judgment  of  the  supreme  court  of  Ohio,  dis- 
solved and  ousted  from  doing  any  further  business  as  a  cor- 
poration ;  that  appellant  Swing  was  appointed  trustee  for  the 
purpose  of  winding  up  and  adjusting  the  affairs  of  said  com- 
pany ;  that  said  company  has  had  no  power,  right  or  fran- 
chise to  do  business  or  act  as  a  corporation  since  the  date  it 
was  dissolved  as  aforesaid. 

Were  this  an  action  by  a  corporation  as  a  going  concern, 
and  the  question  properly  presented,  there  would  be  no 
doubt,  under  the  decided  cases  in  this  State,  that  its  remedy 
to  enforce  the  payment  of  the  assessments,  for  which  this 
action  was  brought,  would  "be  suspended  until  there  was  a 
compliance  with  our  statutory  requirements.  North  Mercer 
Nat,  Gas  Co.  v.  Smith  (1901),  27  Ind.  App.  472;  Clarke  v. 
Darr  (1901),  156  Ind.  692;  Phemx  Ins.  Co.  v.  Pennsylvania 
R.  Co.  (1893),  134  Ind.  215,  20  L.  R.  A.  405;  Walter  A. 
Wood,  etc.,  Mach.  Co.  v.  Caldwell  (1876),  54  Ind.  270,  23 
.Am.  Rep.  641;  Security  Sav.,  etc.,  Assn.  v.  Elhert  (1899), 
153  Ind.  198;  Daly  v.  National  Life  Ins.  Co.  (1878),  64 
Ind.  1. 
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But  in  this  case  it  is  apparent  from  the  findings  that  a 

compliance  with  the  laws  of  this  State,  relating  to  the  right 

of  foreign  mutual  fire  insurance  companies  to  transact 

3.  business  in  this  State,  cannot  be  complied  with  by  ap- 
pellants.    Acts  1905,  p.  113,  §4663  Burns  1908.    And 

this  being  true,  it  follows  that  the  facts  found  are  sufficient, 
not  only  to  abate,  but  as  a  complete  bar  to  this  action. 
Wiestling  v.  Warthin  (1891),  1  Ind.  App.  217;  Chicaga, 
etc.,  Stone  Co.  v.  Nelson  (1904),  32  Ind.  App.  355;  Moore 
V.  Sargent  (1887),  112  Ind.  484,  487;  Pitts  Sons'  Mfg.  Co. 
V.  Commercial  Nat.  Bank  (1887),  121  lU.  582;  Rea  v.  Hay- 
den  (1807),  3  Mass.  24;  Stewart  v.  Potom/ic  Ferry  Co. 
(1882),  12  Fed.  296. 

Appellant  also  insists  that  the  lower  court  did  not  give  full 

faith  and  credit  to  the  judicial  proceedings  of  the  supreme 

court  of  Ohio  as  required  by  article  4,  §1,  of  the 

4.  United  States  Constitution,  in  that  it  permitted  the 
appellees  to  set  up  a  defense  to  appellants'  claim.    In 

this  particular  the  trouble  arises  from  a  difference  of  opinion 
regarding  the  scope  of  the  judgment  and  order  of  that  court. 
It  is  clear  that  the  Ohio  court,  in  making  the  assessment 
here  sued  on,  acted  in  the  place  of  the  board  of  directors  of  a 
live  corpK)ration,  and  therefore  the  decree  in  that  proceed- 
ing is  conclusive  as  to  the  necessity  for  and  the  amount  of 
the  assessment,  but  foreclosed  no  right  to  defend  against  it 
on  any  other  grounds.  Swing  v.  Rose  (1906),  75  Ohio  St. 
355-366,  79  N.  E.  757. 

Appellees  assert  that  they  were  not  members  of  the  cor- 
poration, or  if  so,  they  had  paid  and  satisfied  all  claims  or  de- 
mands of  the  corporation  for  which  they  were  liable  under 
their  contracts  prior  to  the  order  dissolving:  the  corporation 
and  the  order  of  assessment.  It  is  not  claimed  that  the  ap- 
pellees were  before  the  supreme  court  of  Ohio,  at  the  time 
said  orders  were  made,  by  any  notice  or  other  process,  but 
that  the  court  acquired  jurisdiction  over  them  personally  by 
reason  of  their  corporate  membership.   If  they  Were  members 
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of  the  corporation,  any  judgment  aflPecting  the  corporation 
as  an  entity  would  bind  them,  but  not  so  as  to  any  order 
affecting  their  individual  liability  to  the  corporation.  Ap- 
pellant Swing  stands  in  the  place  of  the  corporation  in  re- 
spect to  the  collection  of  the  assessment  made  by  the  court, 
and  the  court  acted  in  the  place  of  the  board  of  directors  in 
determining  the  necessity  for,  and  the  amount  of,  the  assess- 
ment. In  our  view  of  this  case,  any  defenses,  which  appel- 
lees might  have  presented  in  case  the  suit  had  been  brought 
by  the  corporation,  are  available  in  a  suit  against  them  by 
appellant  Swing  as  trustee.  Oreat  Western  Tel,  Co.  v. 
Purely  (1896),  162  U.  S.  329,  16  Sup.  Ct.  810,  40  L.  Ed.  986; 
Swing  v.  Rose,  supra;  Society  Perun  v.  Cleveland  (1885), 
43  Ohio  St.  481,  3  N.  E.  357. 

Returning  to  the  conclusions  of  law,  we  are  not  prepared 

to  say  that  the  first  was  not  erroneous,  for  the  reason  that 

the  contracts,  on  account  of  which  the  assessment  was 

5.  made,  were  not  invalid.     But,  in  view  of  the  conclu- 
sions reached  by  us,  the  second  and  third  conclusions 

of  law  were  correct,  and,  being  correct,  the  first,  if  erroneous, 
was  harmless  and  furnishes  no  ground  for  a  reversal  of  the 
judgment. 

Appellant  Swing,  in  support  of  his  motion  for  a  new  trial, 
challenges  the  sufficiency  of  the  evidence  to  support  the  spe- 
cial findings.  Upon  a  careful  consideration  of  the  evidence, 
and  the  inferences  which  might  reasonably  be  drawn  there- 
from,  we  cannot  say  that  the  findings  are  unsupported  by 
legitimate  evidence. 

Looking  to  the  entire  record  before  us,  we  are  of  the  opin- 
ion that  this  cause,  upon  its  merits,  was  fairly  tried 

6.  and  determined  in  the  court  below.     §700  Bums  1908, 
§658  R.  S.  1881, 

Judgment  affirmed. 


MAY  TERM.  1909.  465 


Bear  t\  Reese — 44  Ind.  App.  465. 


Bear  v.  Reese,  Surveyor, 

[No.  6,537.    Filed  October  28,  1909.] 

1.  Appeal. —  Right  of, —  Drains. —  Repairs. —  Surveyors. —  Under 
§5631  Burns  1905,  Acts  1905,  p.  456,  §10,  providing  that  "such 
[circuit  or  superior]  court  or  judge  shall  have  the  right  to  hear 
and  determine  such  matter  finally,"  no  right  of  appeal  lies  from 
an  order  refusing  to  direct  the  county  surveyor  to  repair  a  drain, 
p.  466. 

2.  Words  and  Phbases. — **  Finally  J** — ^The  word  "finally,"  as  used 
in  §5631  Burns  1905,  Acts  1005,  p.  456,  §10,  giving  to  the  circuit 
and  superior  court  judges  the  right  to  determine  "finally"  whether 
the  county  surveyor  should  repair  a  ditch,  imports  ultimately,  or 
lastly,    p.  467. 

3.  Appeal. — Right  of. — ^The  right  of  appeal  is  statutory,    p.  467. 

Prom  Laporte  Circuit  Court;  Walter  A,  Funk,  Special 
Judge. 

Action  by  Benjamin  B.  Bear  against  Joseph  0.  Reese. 
From  a  judgment  for  defendant,  plaintiff  appeals.  Appeal 
dismissed. 

W.  B.  Biddle,  for  appellant. 
Hickey  &  Wolfe,  for  appellee. 

Myers,  J. — On  September  25,  1905,  Benjamin  B.  Bear 
filed  a  petition  in  the  Laporte  Circuit  Court  asking  the  court 
to  order  Joseph  0.  Reese,  county  surveyor  of  Laporte  county, 
to  proceed  to  repair  a  certain  ditch  situated  in  said  county, 
which  had  been  established  and  constructed  under  the  laws 
of  this  State  concerning  drainage.  The  petition  shows  that 
said  Reese  was  at  that  time  the  duly  elected,  qualified  and 
acting  county  surveyor  of  Laporte  county;  that  said  Reese 
had  been  given  ten  days'  notice,  in  writing,  of  his  failure  to 
perform  the  work  of  repairing  the  ditch  as  required  by  law, 
which  notice  was  given  by  said  Bear,  who  was  shown  to  be 
interested  in  having  such  repairs  made;  that  said  Reese  had 
refused  to  do  the  work  and  make  the  requested  repairs ;  also, 
Voi.  44—30 
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showing  such  other  facts  as  would  make  the  petition  suffi- 
cient, after  giving  five  days'  notice,  in  writing,  to  require 
said  Reese  to  appear  before  the  Laporte  Circuit  Court,  or  the 
judge  thereof  in  vacation,  and  show  cause  why  such  repairs 
should  not  be  made,  and  in  all  respects  in  accordance  with 
section  ten  of  an  act  concerning  drainage,  approved  March 
6,  1905  (Acts  1905,  p.  456,  §5631  Bums  1905). 

To  this  petition  appellee  filed  an  answer  in  seven  para- 
graphs. The  first  and  third  were  withdrawn,  a  demurrer 
was  sustained  to  the  second  and  the  seventh,  and  overruled 
to  the  affirmative  fourth,  fifth  and  sixth.  Such  proceedings 
were  thereafter  had  that  appellant  stood  on  the  overruling 
of  his  demurrer  to  the  fourth,  fifth  and  sixth  paragraphs  of 
answer,  and  judgment  was  rendered  in  favor  of  appellee. 
The  overruling  of  appellant's  demurrer  to  each  of  said  parar 
graphs  of  answer  is  here  relied  on  for  a  reversal  of  the  judg- 
ment. 

The  consideration  of  these  alleged  errors  depends  upon 

whether  there  was  any  right  of  appeal  to  a  higher  court  from 

the  final  determination  of  such  proceedings  in  the 

1.  circuit  court.  This  was  a  statutory  proceeding  re- 
quired to  be  commenced  by  the  filing  of  a  petition  in 
the  office  of  the  clerk  of  the  court  in  the  county  in  which  the 
ditch  was  to  be  established.  The  statute  provides  that  **such 
court  or  judge  shall  have  the  right  to  hear  and  determine 
such  matter  finally."    §5631,  supra. 

The  Supreme  Court,  in  passing  upon  the  right  of  appeal 
in  a  proceeding  analogous  to  the  one  here  presented,  held, 
that  while  the  statute  authorized  an  appeal  to  the  circuit  or 
superior  court  by  any  one  aggrieved,  from  the  action  of  the 
county  surveyor  in  making  allotments,  there  was  no  right  of 
appeal  from  either  of  such  fourts  to  a  higher  court.  **But, 
having  granted  this  right  of  appeal,  the  legislature  seemed 
to  have  been  impressed  with  the  fact  that  matters  involved  in 
a  proceeding  in  respect  to  the  mere  cleaning  out  and  keeping 
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a  public  ditch  in  repair  were  not  of  such  importance  as  to 
justify  an  appeal  to  a  higher  court  and  thus  enable  the  liti- 
gation b(»tween  the  parties  to  be  continued  indefinitely.  Con- 
sequently it  will  be  seen  that  it  is  declared  in  positive  and 
unmistakable  language  in  section  five  of  the  original  act 
[Acts  1889,  p.  53],  §5686  Burns  1901,  that  the  'decision  upon 
such  appeal  shall  be  final  and  conclusive.'  *'  Pittsburgh, 
etc.,  N,  Co.  V.  Gillespie  (1902),  158  Ind.  454. 

While  the  statute  under  consideration  in  the  case  last  cited 
used  the  words  ** final  and  conclusive,'*  they  were  no  more 
positive  against  the  right  of  appeal  from  the  action  of  the 
trial  court  than  that  expressed  by  the  word  "finally,"  found 
in  the  statute  now  being  considered.  The  legislative  inten- 
tion is  unmistakably  expressed  in  plain  and  appropriate  lan- 
guage— **such  court  or  judge  shall  have  the  right  to  hear  and 
determine  such  matter  finally."  Giving  to  this  language  its 
plain  and  ordinary  meaning,  the  conclusion  must  be  that  the 
controversy  presented  by  the  petition  and  a  showing  on  the 
part  of  the  county  surveyor  why  such  repairs  should  not  be 
made,  must  end  as  determined  by  the  court,  or  the  judge 
thereof  in  vacation,  having  jurisdiction  of  the  pro- 

2.  ceedings.     The  word  ** finally"  is  defined  by  Webster 
to   mean    'at  the   end   or  conclusion;    ultimately; 

lastly." 

In  this  case,  while  no  evidence  was  heard,  the  facts  averred 

in  said  several  paragraphs  of  answer  to  which  a  demurrer 

was  overruled  and  not  controverted  by  appellant  were 

3.  sufficient,  in  the  opinion  of  the  court  below,  as  a  show- 
ing on  the  part  of  the  surveyor  for  not  making  the  re- 
pairs demanded  in  the  petition,  and  therefore  a  proper  basis 
for  the  court's  final  action  in  the  matter.  Our  attention  has 
not  been  called  to  any  statute,  nor  do  we  know  of  any  ex- 
pressly or  impliedly  authorizing  this  appeal.  Without  such 
a  statute  no  right  of  appeal  exists.  Hughes  v.  Parker 
(1897),  148  Ind.  692;  Pittsburgh,  etc.,  R.  Co.  v.  Gillespie, 
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supra.    See,  also,  City  of  Indianapolis  v.  L.  C.  Thompson 
Mfg,   Co.    (1907),  40  Ind.   App.   535;    Dinson  v.   Drosta 
(1907),  39  Ind.  App.  432. 
Appeal  dismissed. 


Indiana  Union  Traction  Company  v.  Thomas. 

[No.  6,468.     Filed  May   18,   1909.     Rehearing  denied  October  28. 

1909.] 

1.  Tbial. — Instructions. — How  Considei'ed. — Instmetions  in  a  case 
are  considered  as  a  whole,  and  If  they  fairly  state  the  law,  preju- 
dicial error  is  not  shown,    p.  470. 

2.  Trial. — Instructions. — Interurban  Railroads. — Alighting  from. — 
An  instruction  that  the  plaintiff  must  prove  (1)  that  she  was 
injured,  and  (2)  that  the  injury  was  proximately  caused  by  the 
defendant  interurban  railroad  company's  negligent  starting  of 
its  car  with  a  jeric,  and  that  it  was  defendant's  duty  to  stop  its 
car  a  sufScient  length  of  time  for  the  plaintifiT,  considering  her 
age,  sex  and  physical  strength,  to  alight  safely,  and  to  provide 
facilities  enabling  the  plaintiff  to  alight  safely,  does  not  make 
defendant  an  insurer  of  plaintiff's  safety,  where  other  instruc- 
tions explained  the  legal  effects  of  contributory  negligence  and 
pure  accidents  and  another  stated  that  defendant  was  not  an 
insurer,    p.  470. 

3.  Tbial, —  Instructions. —  Construction. —  Harmony. — Separate  in- 
structions are  required  to  lae  given  on  the  various  branches  of  the 
case  on  trial,  and,  on  appeal,  such  Instructions  will  be  considered 
as  harmonious  where  they  reasonably  may  be  so  construed, 
p.  471. 

4.  Trial. —  Instructions. —  Interurban  Railroads. — Passengers. — ^An 
instruction  that  an  interurban  railroad  company  is  bound  to 
use  the  highest  degree  of  care  for  the  safety  of  its  passengers, 
provided  tliey  are  not  guilty  of  contributory  negligence,  is  not 
misleading,  where  other  instructions  said  that  defendant  was  not 
an  insurer,  and  that  the  highest  practicable  care  consistent  with 
the  practicable  operation  of  the  road  was  all  that  was  required, 
p.  471. 

6.  Trial. — Instructions. — Interurban  Railroads. — Alighting  From. — 
Assuming  Facts. — ^An  instruction  that  if  the  plaintiff  knew  that 
the  defendant  interurban  railroad  company's  car  had  stopped  for 
her  to  alight  therefrom,  she  had  a  right  to  assume  that  it  would 
not  be  started  until  she  had  a  reasonable  time  in  which  to  alight 
does  not  assume  that  defendant  put  the  plaintiff  into  a  position 
of  danger,    p.  473. 
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6.  IiTTEBURBAN  Railboads. — Pa88€nger8, — Performance  of  Duty, — 
Reliance  Upon. — Passengers  of  an  interurban  railroad  company, 
who  are  without  fault,  may  rely  upon  the  company's  performance 
of  its  duty.    p.  473. 

7.  Trial. — ImtruciUyns, — Damages, — Considering  All  the  Evidence. 
— An  instruction  that  the  Jury  in  estimating  the  damages,  be- 
sides certain  specified  things,  might  consider  "every  particular 
and  phase  of  the  injury  proved,"  does  not  permit  the  Jury  to 
consider  evidence,  such  as  the  plaintiff's  religious  affiliation,  which 
has  nothing  to  do  with  the  damages,    p.  474. 

8.  Tbial. — Instructions  Requested  Covered  by- Those  Given, — It  is 
proper  to  refuse  instructions  requested  that  axe  already  covered 
by  those  given,    p.  475. 

9.  Evidence. — Privileged, — Declarations  of  Patient  to  Physician, — 
Witnesses, — A  plaintiff,  in  an  action  for  damages,  cannot  be  re- 
quired to  divulge  her  declarations  to  her  physician,  made  in  the 
presence  of  a  third  person,  as  to  how  the  injury  occurred,  al- 
though such  third  person,  unless  her  presence  is  necessary  to 
enable  the  patient  and  physician  to  communicate.  Is  pot  privileged 
from  testifying  thereto,    p.  475. 

10.  Appeal. — Evidence, — Presenting  Error, — Questions  on  the  ex- 
clusion of  evidence,  to  be  available,  must  be  clearly  shown  by 
the  record,    p.  476. 

11.  Appeal. — Weighing  Evidence. — The  Appellate  CJourt  will  not 
weigh  conflicting  evidence,    p.  476. 

From  Delaware  Circuit  Court;  Joseph  G.  Leffler,  Judge. 

Action  by  Mary  Thomas  against  the  Indiana  Union  Trac- 
tion Company.  From  a  judgment  for  plaintiflE  on  a  verdict 
for  $500,  defendant  appeals.    Affirmed. 

J.  A.  Van  Osdol,  W.  A.  Kittinger  and  Rollin  Warner,  for 
appellant. 

George  H.  Koons,  Isaac  H.  Gray  and  Frank  Ellis,  for  ap- 
pellee. 

Myers,  J. — The  appellee  recovered  judgment  against  the 
appellant  for  personal  injuries  sustained  by  her  in  alighting 
from  a  car  operated  by  appellant.  Appellant's  motion  for  a 
new  trial  was  overruled,  and  this  action  of  the  court  is  the 
only  error  assigned. 

Our  attention  is  first  directed  to  objections  urged  to  certain 
instructions  given  to  the  jury,  and  to  the  action  of  the  court 
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in  refusing  to  give  certain  instructions  asked  for  by  ap- 
pellant. 

The  familiar  rule  upon  appeal,  that  the  instructions  of  the 

trial  court  are  to  be  considered  as  a  whole  for  the  purpose  of 

ascertaining  the  impression  given  by  the  court  to  the 

1.  jury,  is  applicable  to  the  arguments  of  counsel  on  the 
instructions  in  this  case. 

In  its  second  instruction  the  court  stated  that  the  gist  of 
the  action  was  that  the  appellee  was  injured  by  the  appel- 
lant's negligently  starting  or  jerking  the  car  in  which 

2.  she  was  a  passenger  while  she  was  alighting  from  it ; 
and  that  to  entitle  her  to  recover  **she  must  establish 

by  a  preponderance  of  the  evidence:  (1)  That  she  was  in- 
jured; (2)  that  such  injury  was  the  direct  and  proximate 
result  of  the*  careless  starting  or  jerking  of  such  car  while 
she  was  alighting  therefrom,  or  attempting  to  alight  there- 
from. It  is  the  duty  of  the  jury  to  determine  whether  the 
defendant  was  guilty  of  negligence  in  the  alleged  starting  or 
jerking  of  the  car,  while  the  plaintiff  was  in  the  act  of  get- 
ting off,  and  whether  the  injuries  complained  of  were  caused 
thereby;  and  in  settling  these  things  they  may  consider, 
with  all  other  circumstances  of  the  case  in  evidence,  whether 
the  car  was  fully  stopped,  and,  if  stopped,  whether  a  suflS- 
cient  length  of  time  for  the  plaintiff  to  alight  safely,  her  age, 
sex  and  physical  strength  being  considered.  It  was  the  duty 
of  the  defendant  to  stop  the  car  for  such  length  of  time,  and 
to  provide  such  facilities,  as  would  enable  the  plaintiff  to 
alight  safely,  and  it  should  be  held  to  a  strict  compliance 
with  such  duty.'* 

It  is  contended  that  this  instruction  told  the  jury,  in  effect, 
that  the  appellant  was  an  insurer  of  the  safety  of  the  appel- 
lee. Aside  from  the  statements  in  the  instruction  as  to  the 
proof  of  negligence  on  the  part  of  the  appellant  necessary  to 
a  recovery,  the  jury  was  fully  and  correctly  charged  in  other 
instructions  upon  the  subject  of  contributory  negligence  of 
the  appellee.    Also,  that  a  pure  accident,  where  there  was  an 
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entire  absence  of  negligfence,  would  not  supply  a  cause  of 
action.  Also,  that  if  the  appellee  was  thrown  to  the  street 
and  injured  by  some  accident,  or  in  some  way  or  manner 
that  had  not  been  fully  explained,  or  which  had  been  ex- 
plained or  was  unexplainable,  and  not  from  any  negligence, 
as  charged  against  the  appellant,  the  appellee  could  not  re- 
cover. And  in  one  of  the  instructions  the  jury  was  told: 
**The  defendant  in  this  case  was  not  the  insurer  of  the  plain- 
tiflE's  safety  while  she  was  riding  as  a  passenger  upon  one  of 
its  cars,  or  while  attempting  to  alight  therefrom,  if  she  did 
attempt  so  to  do." 

The  statute   (§558  Burns  1908,  cl.  5,  §533  R.  S.  1881) 

contemplates  that  the  different  branches  of  a  case  shall  be 

presented  to  the  jury  separately,  in  numbered  instruc- 

3.  tions,  and  in  such  orderly  presentation  that  the  lan- 
guage of  one  instruction  will,  of  course,  be  taken  by 

the  jury,  as  intended  by  the  court,  to  be  subject  to,  and  har- 
monious with,  what  is  said  in  other  instructions  given  at  the 
same  time.  This  court  will  not  be  disposed  to  regard  instruc- 
tions as  having  presented  conflicting  statements  when  they 
may  be  harmonized  and  treated  as  consistent  with  each  other 
under  any  reasonable  construction. 

Instruction  four  contains  as  a  part  of  it  the  statement, 

**that  a  street-car  company  is  a  common  carrier,  and  is  bound 

to  use  the  highest  degree  of  care  for  the  safety  of  pas- 

4.  sengers,  from  the  time  they  enter  the  car  until  they 
leave  it,  and  is  liable  for  an  injury  to  a  passenger  by  a 

failure  to  exercise  such  care,  provided  that  such  passenger  is 
not  guilty  of  any  fault  or  negligence  on  his  part  which  ma- 
terially contributes  to  the  injury."  This  instruction  is  criti- 
cised by  counsel  as  ignoring  the  rule  alleged  to  be  that  the 
high  degree  of  care  required  of  the  carrier  for  the  safety  of 
its  passengers  must  be  consistent  with  the  mode  of  convey- 
ance employed,  or  must  be  the  highest  practicable  degree  of 
care.  The  instruction  in  question  is  substantially  a  copy  of 
an  iniitruetion^  held  not  to  be  erroneous,  in  Conner  v.  Citizens 
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St.  R.  Co.  (1896),  146  Ind.  430.  In  that  case,  the  instruc- 
tion was  objected  to  by  the  plaintiff  on  the  ground  that  it 
did  not  go  further  and  tell  the  jury  that  the  care  required  of 
the  passenger  in  order  to  exonerate  him  from  contributory 
negligence  was  not  the  same  high  degree  required  of  the 
carrier,  but  that  the  law  only  required  of  the  passenger  ordi- 
nary care.  It  was  said  by  the  court,  that  the  instruction  was 
not  erroneous  as  given,  and  would  not  have  been  erroneous 
with  the  addition  claimed. 

This  court,  in  the  case  of  Aiiderson  v.  Citizens  St.  R.  Co. 
(1895),  12  Ind,  App.  194,  197,  quotes  from  the  case  of  North 
Chicago  St.  R.  Co.  v.  Cook  (1893),  145  111.  551,  33  N.  E.  958, 
the  following:  **  'Carriers  of  passengers  are  held  to  the  ex- 
ercise of  the  utmost  or  highest  degree  of  care,  skill  and  dili- 
gence for  the  safety  of  the  passenger  that  is  consistent  with 
the  mode  of  conveyance  employed.  The  car  or  train  was  in 
the  control  of  the  conductor  and  he  was  required  to  know,  if 
by  the  exercise  of  due  care,  caution  and  diligence  in  the  dis- 
charge of  his  duties  he  could  know,  whether  any  person  was 
attempting  to  get  on  or  off  his  train  or  car,  before  permitting 
the  same  to  start  in  such  manner  as  would  be  liable  or  likely 
to  injure  a  person  so  getting  on  or  off  the  same.'  " 

In  the  case  of  Louisville^  etc.,  R.  Co.  v.  Lucas  (1889),  119 
Ind.  583,  590,  6  L.  R.  A.  193,  the  court,  having  under  con- 
sideration a  like  question  against  a  steam  railroad  company, 
said:  **A  railroad  company  may  not  be  bound  to  foresee 
and  provide  against  accidents  that  no  one  could  by  the 
highest  degree  of  practicable  care  anticipate,  but  it  is  bound 
to  use  the  highest  degree  of  practicable  care  to  provide 
against  accidents  to  passengers  that  may  be  foreseen  and 
prevented."  This  statement  of  the  law  was  limited  in  Pere 
Marquette  R.  Co.  v.  Strange  (1908),  171  Ind.  160,  but  with 
the  limitation  it  is  applicable  to  the  question  under  consider- 
ation. 

We  are  here  considering  one  of  a  number  of  instructions  in 
a  case  against  a  company  which  the  jury  could  not  fail  to 
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regard  as  carrying  on  a  lawful  business.  Whether  we  would 
be  justified  in  assuming  that  the  jury  receiving  such  an  in- 
struction would  take  it  in  a  sense  which  would  render  the 
pursuit  of  that  business  impossible,  we  need  not  determine. 
Doubtless  such  a  verbal  addition  as  that  suggested  by  counsel 
is  proper  in  an  instruction  as  to  the  degree  of  care  required 
of  the  carrier  of  passengers;  but  the  strict  degree  of  care 
required  by  this  instruction  was,  in  the  seventh,  shown  to  be 
**the  highest  degree  of  care  to  secure  the  safety  of  its  passen- 
gers consistent  with  the  practical  operation  of  its  road  and 
the  mode  of  traveling,  and  the  character  of  the  mode  of 
traveling  and  the  character  of  the  conveyance  in  use."  We 
cannot  conclude  that  the  jury  was  misled  as  to  the  degree  of 
negligence  which  would  render  the  appellant  answerable  in 
the  absence  of  contributory  negligence. 

Instruction  seven  and  one-half  was  as  follows:     **The  law 
does  not  require  the  same  foresight  and  prudence  of  one  sud- 
denly and  unexpectedly  placed  in  a  dangerous  posi- 

5.  tion  by  the  wrongful  act  of  a  common  carrier  as  is  or- 
dinarily required;   and  if  the  plaintiff  knew  the  car 

had  stopped  to  let  oflf  passengers  at  a  street  crossing,  where 
cars  were  accustomed  to  stop  for  the  discharge  of  passengers, 
she  had  a  right  to  assume  that  the  car  would  stop  long 
enough  for  all  to  alight  who  desired ;  and  if  she  was  proceed- 
ing in  reasonable  haste  to  get  oflf,  she  had  a  right,  without 
something  took  place  to  put  her  on  her  guard,  to  act  upon  the 
theory  that  the  defendant  would  do  its  duty  with  respect  to 
the  length  of  the  stop.'*  We  do  not  find  in  this  instruction 
any  assumption  that  the  appellant  had,  as  a  matter  of  fact, 
put  the  appellee  in  a  dangerous  position ;  nor  do  we  dis- 
cover any  error  in  the  statement  as  to  what  the  passenger 
might  assume  under  the  contingencies  stated  in  the  in- 

6.  struction.     A  passenger  upon  a  street-car,  himself  ex- 
ercising due  care,  may  assume  that  the  street-car  com- 
pany will  do  its  duty  under  the  circumstances.     **The  pas- 
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songers,  it  is  reasoned,  have  the  rip^ht  to  assume  that  the  ear 
will  not  be  started  after  it  has  stopped  to  let  oflf  passengers, 
without  the  driver's  first  usin^  reasonable  eare  and  diH{]^nee 
to  aseertain  whether  any  passenger  is  in  the  act  of  alighting, 
and  also  that  the  car  will  not  be  started  in  a  sudden  and 
violent  manner."    3  Thompson,  Negligence  (2d  ed.),  §3522. 

An  instruction  relating  to  the  elements  of  appellee's  dam- 
ages permitted  the  jury  to  take  into  consideration  a  number 
of  matters  specified,  and  stated  that  **  every  particular 

7.  and  phase  of  the  injury  proved  may  enter  into  the 
consideration  of  the  jury  in  estimating  her  damages." 
This  is  criticised  on  the  ground  that  it  is  not  limited  to  such 
damages  as  are  the  direct  and  proximate  result  of  appellant's 
negligence,  and  such  as  are  established  by  evidence  relevant 
thereto. 

The  words  objected  to  are  not  equivalent  to  a  permission 
to  take  into  consideration,  in  estimating  the  damages,  all  the 
facts  and  circumstances  in  evidence  in  the  case;  but  the 
permission  is  confined  to  the  consideration  of  the  particulars 
and  phases  of  the  injury  proved.  The  court  in  another  in- 
struction, which  we  have  set  out,  required  appellee  to  estab- 
lish by  a  preponderance  of  the  evidence  that  she  was  injured, 
and  that  such  injury  was  the  direct  and  proximate  result  of 
the  negligent  and  careless  starting  or  jerking  of  the  car  while 
she  was  alighting  or  attempting  to  alight  therefrom.  We 
cannot  presume  that  the  court  in  the  words  quoted  from  the 
instruction  relating  to  the  measure  of  damages  conveyed  to 
the  jury  the  idea  that  they  might  consider  in  the  assessment 
of  damages  any  evidence  that  did  not  relate  to  the  injuries 
and  the  extent  thereof.  The  only  fac't  in  evidence  to  which 
appellant  has  referred  us  as  a  fact  not  proper  to  be  consid- 
ered in  assessing  damages,  was  that  appellee  belonged  to  a 
certain  religious  denomination.  That  was  not  evidence  of  a 
** particular,"  or  ** phase  of  her  injury,"  and  certainly  the 
jury  could  not  have  supposed  that  the  court  was  referring  to 
that  fact  in  its  instruction. 
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Some  of  the  instructions  tendered  by  the  appellant 
8.    were  refused.    The  instruction  given  covered  all  that 

was  pertinent  and  proper  in  those  refused. 
The  appellee  testified  as  a  witness  in  her  own  behalf,  and 
in  the  course  of  her  examination-in-chief  testified  to  services 

rendered  to  her  by  Doctor  Green  immediately  after 
9.*   the  injury.     Upon  her  cross-examination  it  was  sought 

to  ask  her  whether  on  the  day  of  the  injury  she  made 
to  her  said  physician,  at  the  residence  of  and  in  the  presence 
of  her  daughter  and  in  the  presence  of  Bessie  Mansfield,  cer- 
tain statements  descriptive  of  the  manner  in  which  the  injury 
occurred.  Objections  to  these  questions  were  sustained. 
The  statements  about  which  the  inquiries  were  made  were  in 
the  nature  of  privileged  communications  to  a  physician,  with- 
in the  intent  of  the  statute.  §520  Burns  1908,  subd.  4,  §497 
E.  S.  1881.  Without  the  consent  of  the  patient  the  physi- 
cian could  not  testify  to  such  statements  made  by  the  patient, 
and  the  patient  could  not  be  compelled  to  divulge  communi- 
cations between  herself  and  her  physician.  Post  v.  State,  ex 
rel.  (1896),  14  Ind.  App.  452;  Citizens  St.  R.  Co.  v.  Shep- 
herd (1902),  30  Ind.  App.  193;  George  v.  Burst  (1903),  31 
Ind.  App.  660;  Pe7in  Mutual  Life  Ins,  Co.  v.  Wiler  (1885), 
100  Ind.  92,  50  Am.  Rep.  769. 

The  privilege  attaches,  notwithstanding  the  presence  of 
third  persons;  and  while  as  to  such  a  communication  made 
in  the  presence  of  others,  ^.^rhere  such  other  persons  are  not 
necessary  to  enable  the  patient  and  the  phj^it'ian  to  commu- 
nicate with  each  other,  such  persons  may  be  admitted  to  tes- 
tify concerning  the  communication,  yet  the  privilege  still 
exists  so  far  as  to  exclude  the  testimony  of  the  physician  and 
the  patient  a.s  well  from  divulging  such  communications  as  a 
witness.  Post  v.  State,  ex  rel.,  supra;  Masons  Union  Life, 
etc.,  Assn.  V.  hrockman  (1901),  26  Ind.  App.  182;  Springer 
v.  Bgram  (1804),  LH  Ind.  ir>.  2:^  L.  R.  A.  244,  45  Am.  St. 
159.    Bessie  Mansfield  testified  as  a  witness,  and  related 
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what  took  place  in  the  sick-room,  including  the  statements  of 
appellee  to  the  physician. 

Appellant  suggests  that  one  of  the  questions  asked  the 

appellee  on  cross-examination  related  to  a  statement  made  in 

the  presence  of  Bessie  Mansfield  when  Doctor  Green 

10.  was  not  present,  but  from  the  state  of  the  record  on 
this  subject  we  are  unable  to  say  that  any  en^r  in 

this  regard  is  shown. 

This  cause  appears  to  have  been  fully  and  fairly  presented 

to  the  jury.     The  evidence  was  conflicting,  and  would  have 

upheld  a  verdict  for  appellant ;  but  as  the  jury  found 

11.  for  appellee,  which  was  clearly  its  province,  a  judg- 
ment rendered  thereon  will  not  be  disturbed  on  ap- 
peal. 

Judgment  affirmed. 


Gray  v.  Good  bt  al. 

[No.  6,750.    FUed  October  29,  1909.] 

1.  Limitation  of  Actions. — Accfounts. — Salary  of  Minister. — ^The 
Plx-year  statute  of  limitation  applien  to  an  account  of  a  minister 
for  services  performed  for  a  churcli.    p.  477. 

2.  Evidence. —  Introduction, —  Rebuttal, —  Impeaching  One^n  Wit- 
ness,— After  the  close  of  plaintiff's  case  in  chief,  he  cannot,  except 
by  leave  of  court,  Impeach  his  own  witnesses  by  showing  con- 
tradictory statements  out  of  court,  or  introduce  further  evidence 
except  to  rebut  the  evidence  of  his  adversaries,    p.  477. 

3.  Evidence. —  Ejpclusion, —  Grounds. —  Appeal, — If  excluded  evi- 
dence was  innduiissible  on  any  ground,  its  exclusion  will  be  up- 
held on  appeal,  regardless  of  the  reason  that  the  Judge  gave  for 
such  exclusion,    p.  478. 

4.  Tbiau —  Instructions. —  Accounts, —  Payments. —  Authority. — 
Limitations. — Churches, — An  instruction  that  If  the  trustees,  or 
a  majority  thereof,  of  defendant  church  corporation  did  not 
authorize  a  payment  made  to  the  plaintiff,  u  former  minister  of 
such  church,  the  cause  of  action  for  servic'es  would  be  barred, 
if  the  last  payment  was  made  more  than  .six  years  prior  to  the 
bringing?  of  the  action,  is  correct,  a  payment  made  by  a  mere 
member  of  such  church  being  insufficient  to  prevent  the  running 
of  the  statute,    p.  478. 
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5.  Reuoioub  Societies. — Churches. — Corporate  Acts, — Trustees. — 
Religious  societies  in  this  State,  whose  trustees  are  incorporated, 
are  liable,  as  such,  only  for  the  acts  of  such  trustees,    p.  479. 

From  Shelby  Circuit  Court ;  Will  M.  Sparks,  Judge. 

Action  by  Lee  W.  Gray  against  Warren  Good  and  others, 
as  trustees  of  the  Second  Baptist  Church  of  Shelbyville,  In- 
diana. From  a  judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

J.  B,  McFadden,  for  appellant. 
Carter  <&  Morrison,  for  appellees. 

Rabb,  J. — The  appellant  in  this  case  is  a  Baptist  minister, 

and  this  action  was  brought  against  the  Baptist  Church  of 

Shelbyville,  to  recover  salary  alleged  to  be  due  to  ap- 

1.  pellant  for  services  as  pastor  of  the  church.  Among 
other  answers  made  by  appellees  to  appellant's  com- 
plaint was  the  six-year  statute  of  limitations.  To  this  an- 
swer, appellant  replied  payments  on  the  account  sued  on 
within  six  years.  The  claim  sued  on  was  one  to  which  the 
six-year  statute  of  limitations  applied,  and  the  evidence 
shows,  without  contradiction,  that  it  accrued  more  than  six 
years  before  the  action  was  brought,  so  that  it  was  essential 
to  the  appellant's  case  that  he  establish  not  only  the  claim, 
but  that  payment  had  been  made  thereon  by  appellees  within 
the  six  years. 

The  only  question  presented  by  the  record  arises  upon  the 
ruling  of  the  trial  court  in  excluding  from  the  evidence  cer- 
tain letters  written  to  the  plaintiff  by  Martha  A.  Hines,  who 
at  the  time  was  clerk  of  the  church  organization,  and  in  giv- 
ing to  the  jury  instruction  seventeen. 

The  plaintiff  called  the  writer  of  the  letters  in  question  as 

a  witness  in  his  own  behalf,  and  after  the  examination  of  said 

witness  and  all  others  in  his  behalf  he  closed  his 

2.  ease  in  chief.     The  defendants  then  introduced  their 
evidence  and  closed  the  case.     Thereupon  the  plaintiff 

offered  the  letters  in  question  in  evidence,  for  the  purpose  of 
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contradicting  statements  made  by  his  own  witness  upon  her 
proper  cross-examination  by  defendants,  and  not  in  rebuttal 
to  anythinf^  they  had  proved.  After  the  close  of  their  evi- 
dence, plaintiff  was  not  entitled  to  introduce  any  further 
evidence,  except  such  as  met  and  rebutted  the  evidence  pro- 
duced by  his  adversaries,  unless  the  court  in  its  discretion 
first  granted  him  leave  to  do  so. 

It  is  claimed  that  the  letters  in  question  were  competent 
on  two  prrounds:  (1)  That,  being  written  by  the  official 
clerk  of  the  church,  they  were  competent  to  go  in  evidence 
as  the  admission  or  declaration  of  appellees;  (2)  that  they 
were  competent  to  contradict  appellant's  witness.  If  com- 
petent for  either  purpose,  they  were  not  competent  in  re- 
buttal. While  a  party  has  the  right  to  impeach  his  own 
witness  by  contradictory  statements  made  out  of  court,  it 
is  essential  that  if  he  desires  to  affect  or  lessen  the  value 
of  the  testimony  he  has  given,  he  should  do  so  before  closing 
his  case. 

It  is  insisted  that  the  ground  upon  which  the  court  based 

its  ruling  in  rejecting  this  testimony   is  not  tenable.     It 

makes  no  difference  what  reason  the  court  below  as- 

3.  signed  for  its  ruling,  the  appellant  in  this  court  must 
show  by  the  record  some  reversible  error,  and  if  the 

ruling  of  the  lower  court  can  be  sustained  upon  any  ground, 
it  will  not  be  disturbed. 

The  instruction  complained  of  was  as  follows:     '*The  de- 
fendants in  this  case  constitute  a  church  corporation,  and  no 
one  except  the  trustees  of  said  church,  or  a  majority 

4.  of  them,  acting  in  the  capacity  of  trustees,  and  not  as 
individuals,  could  have  authorized  or  directed  a  pay- 
ment by  sncli  church  on  the  demand  of  the  plaintiff,  and  if 
you  find  froiri  tlio  i>re])0!ulcranco  of  the  evidence  that  money 
was  paid  by  sonioonc  to  tlic  plaintiff,  after  he  ceased  to  serve 
the  defendants  as  a  pastor,  l)iit  said  trustees,  or  a  majority  of 
thcni,  as  siicli,  did  not  aiitliorize  such  payment,  and  did  not 
direct  such  payment  to  be  made,  then  such  payment  or  pay- 
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ments  would  not  authorize  you  to  return  a  verdict  for  the 
plaintiff,  if  you  find  that  the  defendants  wore  denying  that 
they  owed  the  plaintiff  anything,  and  that  six  years  had 
passed  between  the  last  payment  made  to  him  by  the  de- 
fendants, and  before  the  commencement  of  this  action." 

As  we  understand,  appellant's  objection  to  this  instruc- 
tion is  that  the  trustees  of  the  church  corporation  had  noth- 
ing to  do  with  the  creation  of  a  liability  against  the 

5.  corporation  for  the  minister's  salary,  and  thalb  in 
order  to  avoid  the  bar  of  the  statute  of  limitations 
against  appellant's  action,  any  payment  made  by  any  person 
to  appellant  on  account  of  salary  would  be  binding  upon  the 
corporation.  This  contention  cannot  be  sustained.  Religi- 
ous societies  in  this  State,  whose  trustees  are  incorporated, 
present  a  threefold  aspect:  (1)  The  persons  who  usually 
meet  together  for  the  purpose  of  religious  worship;  (2)  the 
church,  strictly  so  called  an  ecclesiastical  body,  composed  of 
those  persons  entitled  to  full  church  privileges;  (3)  the 
legal  corporate  body,  composed  of  the  board  of  trustees. 
Each  of  these  divisions  acts  separately,  and  the  efficacy  of  the 
respective  acts  of  each,  how  each  body  is  to  be  rendered  re- 
sponsible therefor,  and  how  its  respective  duties  and  obliga- 
tions are  to  be  enforced,  sometimes  become  important  in- 
quiries. So  said  the  supreme  court  of  New  Jersey,  in  Miller 
v.  Trustees,  etc.  (1837),  16  N.  J.  L.  251.  Here  it  is  sought  to 
enforce  an  obligation  against  the  corporation  that  can  act 
only  through  its  trustees.  No  one  else  is  authorized  to  speak 
for  it.  The  instruction  relates,  not  to  alleged  unauthorized 
acts  of  the  trustees,  but  to  the  binding  effect  upon  the  cor- 
poration of  the  unauthorized  act  of  others  than  the  trustees. 
In  the  case  cited,  it  was  held  that  no  action  would  lie  against 
the  church  corporation  by  a  pastor  of  the  church,  unless 
pursuant  to  a  contract,  express  or  implied,  with  the  trustees. 
We  think  no  error  intervened  in  the  giving  of  this  instruc- 
tion, and  that  no  reversible  error  is  presented  by  the  record. 

Judgment  of  the  court  below  affirmed. 
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Louisville  and  Southern  Indiana  Traction 

Company  v.  Worrell. 

[No.  (5,4(m.     Filed  X()venit»er  19,  1!)08.     Rehearing  denied  January 
2G,  !})«).    Transfer  denied  October  29,  1909.1 

1.  Appkal. — Assitjtnncnts  of  EiTors. — F^uppresftion  of  Depositions. — 
New  Trial, — An  independent  aaslpinnent,  on  appeal,  that  the 
c^rt  erred  in  suppressing  a  deposition,  raises  no  question,  such 
ruling  constituting  a  ground  for  a  new  trial,    p.  483. 

2.  Trial. —  In  tcrrooatorics. — Street-Cars. — Con  tmllers, — Defects, — 
Interrogatories  and  answers  showing  that  the  burning  out  of  a 
controller  was  due  to  an  unforeseen  and  unaccountable  cause, 
are  in  contlict  and  nullify  others  showing  that  the  burning  was 
not  caused  by  an  inherent  undlscoverable  defect,  and  that  there 
are  not  many  unknown  causes  that  will  burn  out  a  controller, 
p.  484. 

3.  Tbial. — Interrogatories, — When  Controlling. — Answers  to  the 
interrogatories  to  the  Jury  control  the  general  verdict  only  when 
they  are  Irreconcilable  therewith  upon  any  evidence  supposable 
within  the  issues,    p.  485. 

4.  Triai* —  Instructions. —  Negligence, —  Contributory, —  Appeal. — 
An  instruction  corre<*tly  stating  the  law  as  to  defendant's  negli- 
gence is  not  necessarily  bad  for  Its  failure  to  charge  as  to  con- 
tributory negligence,  where  other  instructions,  favorable  to  de- 
fendant, covered  that  subject,    pp.  485. 488. 

5.  Street  Uaiiroadb,—^  Defect  ive  Controllers, —  Rright. —  Injury 
from  Jumping, — A  woman  who  was  a  passenger  on  a  street-car 
and  who  Jumped  from  such  car  while  In  motion  because  of  fright 
at  the  escape  of  electricity  from  the  controller  causing  lurid 
flashes,  smoke,  and  tremors,  and  setting  the  car  on  fire,  is  not 
guilty  of  contributory  negligence,    p.  487. 

(5.  Trial. — In  sir  net  ions. — Assuming  Facts. — Jury. — An  instruction 
that  certain  evidence  named  does  not  establish  a  certain  fact,  is 
properly  refused,  such  question  being  for  the  jury.    p.  487. 

7.  Evidence. —  Experts, —  Explosions  on  Electric  Cars. —  Harmless 
Error, — Permitting  an  expert  to  testify  as  to  explosions  on  elec- 
tric cars,  within  his  experience,  even  If  erroneous,  was  harmless, 
where  the  only  question  was  as  to  the  company's  negligence  at 
the  time  In  question,    p.  487. 

8.  Street  Railroads. —  Defective  Appliances. —  Passengers. —  In- 
juries.— Burden  of  Proof. — Where  a  passenger  on  a  street-car 
shows  that  she  was  Injured  because  of  a  defect  In  such  car,  the 
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presumption  of  negligence  arises  against  the  company,  and  it 
must  satisfactorily  overthrow  such  presumption  by  other  facts, 
p.  487. 

9.  Trial. — Burden  of  Proof, — Contrihuiory  Negligence, — The  bur- 
den of  proving  contributory  negligence,  in  a  iJersonal  injury  case; 
Is  upon  the  defendant,    p.  488. 

10.  Trial. — General  VerdieU — A  general  verdict  for  the  plaintifiE 
constitutes  a  finding  in  plaintiff's  favor  upon  all  of  the  issues^ 
p.  488. 

11.  Evidence. — Failure  to  Offer, — Presumptions. — Street  RailroadSt 
— Defective  Cars. — Where  plaintiff  shows  that  she  was  hijured 
because  of  a  defective  controller  on  a  street-car,  and  the  de- 
fendant offers  no  evidence,  the  Jury  may  construe  such  failure  as 
an  admission  of  negligence,    p.  480. 

12.  Street  Railroads. —  Defective  Cars. —  Negligence. —  Res  Ipsa 
Loquitur. — Where  a  passenger  on  a  street-car  is  injured  because 
of  a  defective  controller,  the  doctrine  of  res  ipsa  loquitur  applies, 
p.  489. 

13.  Negligence. — Proximate  Cause. — Street  Railroads, — Defective 
Cars, — ^Where  a  passenger  on  a  street-car  jumped  therefrom  be- 
cause of  fright  at  an  explosion  of  electricity  from  the  controller, 
such  explosion,  and  not  the  jumping,  is  the  proximate  cause  of 
her  injury,    p.  489. 

14  Trial. — Evidence. — Negligence, — Several  Acts  of. — Where  sev- 
eral acts  of  negligence  are  alleged,  it  is  only  necessary  to  prove 
one  thereof,    p.  480. 

15.  Trial, — Evidence,— Presumptive. — ^The  plaintiff,  in  a  personal 
injury  case,  may  recover  on  presumptive,  as  well  as  direct,  evi- 
dence of  defendant's  negligent  act.    p.  400. 

Prom  Harrison  Circuit  Court;  Christopher  W,  Cook, 
Judge. 

Action  by  Clara  A.  Worrell  against  the  Louisville  and 
Southern  Indiana  Traction  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.     Affirmed, 

Charles  D,  Kelso,  Rowland  Evans  and  William  Ridley,  for 
appellant. 

Oeorge  H.  Hester,  for  appellee. 

CoMSTOCK,  J. — Appellee  sought  to  recover  damages  for 
personal  injuries  alleged  to  have  been  sustained  through  the 
negligence  of  the  appellant,  its  agents  and  servants,  while  she 
Vol.  44—31 
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was  a  passeiif^er  upon  one  of  its  ears.  The  complaint  was 
filed  in  the  Clark  Circuit  Court,  and  after  suecessive  changes 
of  venue  was  tried  in  the  court  from  which  this  appeal  is 
taken,  resulting  in  a  verdict  and  judgment  for  $2,000  in 
favor  of  appellee.  With  the  general  verdict  the  jury  re- 
turned answers  to  interrogatories.  The  issues  were  formed 
by  amended  first  and  second  paragraphs  of  complaint,  sep- 
arate denuirrers  thereto,  and  appellant's  answer  in  general 
denial. 

In  the  reply  brief  it  is  conceded  that  each  paragraph  of 
the  complaint  states  a  cause  of  action.  Appellant  oiBfered  no 
evidence. 

The  following  is  a  brief  outline  of  the  facts  alleged  and 
supported  by  the  evidence:  Appellant  operates  an  electric 
street  railway  system  in  the  city  of  Jeffersonville,  Indiana. 
One  of  its  lines  extends  eastwardly  on  Chestnut  street  from 
Spring  street,  upon  which,  at  the  time  of  the  accident  in 
question,  it  regularly  operated  electric  cars  for  the  transpor- 
tation of  passengers,  as  a  common  carrier.  The  cars  be- 
longed to  appellant  and  were  solely  under  its  care,  control, 
inspection  and  management.  It  likewise  furnished  the  elec- 
tric motive-power  by  which  the  cars  were  propelled.  On 
the  night  of  January  31,  1904,  between  8  o'clock  and  9 
o'clock,  appellee,  for  the  purpose  of  being  transported  to  her 
home  on  Chestnut  street,  took  passage  on  one  of  appellant's 
cars,  and  paid  the  customary-  fare  therefor.  It  was  a  small- 
sized  electric  car,  equipped  with  front  and  rear  vestibule, 
with  a  trolley-pole  operating  on  an  overhead  wire,  with  con- 
trollers and  brakes,  and  was  in  all  respects  similar  in  appear- 
ance and  in  construction  to  such  electric  cars  as  are  univer- 
sally in  use  on  the  streets  of  towns  and  cities.  There  was  noth- 
ing about  the  appearance  of  the  car  to  indicate  to  appellee 
that  it  was  not  in  a  safe  condition,  nor  that  there  was  any 
danger,  from  any  of  its  defective  parts,  of  an  explosion  or  of 
its  taking  fire.  The  night  was  dark  and  cloudy.  After  the  car 
had  run  several  blocks,  the  controller  on  the  front  platform, 
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where  the  motorman  was  standing,  suddenly  began  to  burn, 
while  the  car  was  still  running.  This  burning  produced 
flames  of  fire,  vivid  flashes  of  electrieitv,  and  a  dense  smoke 
that  completely  filled  the  car.  It  appeared  to  the  passengers, 
as  several  of  them  testified,  that  the  motorman  had  com- 
pletely lost  control  of  the  car,  and  that  it  could  not  be 
stopped.  There  was  an  instant  panic  among  them.  Five 
women  on  the  car,  fearing  for  their  lives,  jumped  from  their 
seats  and  started  for  the  rear  door,  for  the  purpose  of  get- 
ting off.  Appellee  was  seated  nearest  to  the  door.  She 
reached  the  platform  while  the  car  was  still  burning,  and  be- 
lieving that  it  could  not  be  stopped  and  was  in  danger  of 
being  burned,  and  that  she  was  liable  to  be  injured  or  killed 
if  she  remained  thereon,  she  stepped  off,  as  the  car  was  mov- 
ing at  the  rate  of  about  five  miles  an  hour,  as  carefully  as  was 
possible  under  the  circumstances,  and  was  thereby  thrown  to 
the  ground,  by  reason  of  which  she  sustained  a  broken  arm, 
permanently  disabling  her  from  earning  a  livelihood. 

For  reversal,  appellant  relies  upon  the  action  of  the  court 
in  overruling,  respectively,  its  motions  for  judgment  on  the 
answers  to  interrogatories  returned  by  the  jury,  notwith- 
standing the  general  verdict,  for  a  new  trial,  and  to  suppress 

» 

the  deposition  of  David  L.  Field.     As  the  ruling  last 
1.     named  is  not  given  as  a  cause  for  a  new  trial,  but 

made  only  an  independent  assignment  of  error,  no 
question  is  presented  thereby.  And  this  is  true  whether  the 
ruling  is  made  before  or  during  the  progress  of  the  trial.  Bur- 
nett v.  M%hxe-8  (1897),  148  Ind.  230;  Uaiion  v.  Jones  (1881), 
78  Ind.  466;  Patterson  v.  Lord  (1874),  47  Ind.  203;  Port 
JInron  Evgine,  etc,  Co.  v.  Smith  (1808),  21  Ind.  App.  234; 
Capital  Nat,  Bank  v.  Wilkerson  (190.5),  3fi  Ind.  App.  550; 
Daunhauer  v.  Ffilfon  (18S2),  82  Ind.  531;  Jeffersomnlle, 
etc,,  B,  Co.  V.  UiU]i  (1872).  39  Ind.  568;  Mercer  v.  Patterson 
(1872),  41  Ind.  440;  Ferguson  v.  State,  ex  reh  (1883),  90 
Ind.  38;  Ewbank's  Manual,  ^134. 
In  arguing  that  the  court  erred  in  overruling  appellant's 
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motion  for  judgment  on  the  answers  to  interrogatories,  ap- 
pellant relies  upon  the  answer  to  interrogatory  sixty- 

2.  three  and  the  absence  of  an  answer  to  interrogatory- 
sixty-four.  Said  interrogatories  and  answer  to  one 
are  as  follows :  *  *  63.  Was  the  burning  out  of  the  controller 
the  result  of  some  unforeseen  and  unaccountable  cause  ?  A. 
Yes.  64.  If  you  answer  sixty-three  in  the  negative,  then 
please  state  in  detail  the  cause  of  the  burning  out  of  the 
controller.''    No  answer. 

Counsel  for  appellant  refer  to  the  rule  that  only  the  plead- 
ings, the  general  verdict,  and  the  answers  to  interrogatories 
can  be  considered  in  determining  the  force  of  such  interroga- 
tories on  the  motion  in  question.  Attention  is  called  to  the 
fact  that  each  paragraph  of  the  complaint  charges  negligence 
in  the  care  or  in  the  operation  of  the  controller,  whereby 
sparks  and  flames  of  fire  and  flashes  of  electricity  were  pro- 
duced, which  alarmed  plaintiff  and  caused  her  to  jump  from 
the  car  while  it  was  in  motion,  resulting  in  her  injury.  It  is 
insisted  that  as  the  burning  out  of  the  controller  was  thus 
shown  to  have  been  the  result  of  some  unforeseen  and  unac- 
countable cause,  appellant  was  not  guilty  of  negligence  in 
failing  to  foresee  and  guard  against  an  unforeseen  and  un- 
accountable cause. 

Interrogatory  forty-four  and  its  answer  read:  **Was 
there  an  inherent  defect  in  the  controller,  the  cause  of  which 
neither  science,  mechanical  or  electrical  research  has  been 
able  to  discover,  avoid  or  remedy?  A.  No."  Interroga- 
tory seventy-six  and  its  answer  read:  **Were  there  many 
unknowTi  causes  that  would  burn  out  a  controller?  A.  No." 
The  interrogatories  and  answers  just  quoted  are  inconsistent 
with  the  answer  to  the  sixty-third.  Interrogatory  thirty- 
eight  and  its  answer  read:  **Do  controllers  upon  street- 
cars bum  out  although  in  apparent  good  order,  and  although 
daily  inspected  and  found  in  good  condition?  A.  No." 
In  other  interrojratories  it  was  found  that  the  car  was  not 
inspected  the  night  before  the  accident,  and  that  the  appel- 
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« 

lant's  cars  were  not  inspected  daily,  on  and  before  the  day 
of  the  accident.  These  answers  are  contradictory  to  the 
answer  to  sixty-three,  and  make  it  manifest  that  the  jury  did 
not  intend  to  find  that  the  cause  of  the  accident  was  not  es- 
tablished, nor  that  the  accident  was  occasioned  by  **  unac- 
countable cause." 

Where  answers  to  interrogatories  conflict,  or  are  incon- 
sistent with  one  another,  or  are  uncertain  in  their  meaning, 
they  will  not  control  the  general  verdict.  They  cancel  or 
neutralize  one  another,  and  do  not  overthrow  the  general 
verdict.  Wabash  B.  Co.  v.  Biddle  (1901),  27  Ind.  App. 
161;  Cleveland,  etc.,  B.  Co.  v.  Wuest  (1908),  41  Ind.  App. 
210. 

It  has  been  held  in  numerous  cases  that  the  special  find- 
ings of  fact  do  not  override  the  general  verdict,  unless  there 
is  a  conflict  between  the  two  that  cannot  be  reconciled 

3.  by  any  evidence  legitimately  admissible  under  the 
issues.    Bkodius  v.  Johnson    (1900),   24   Ind.   App. 

401;  Flickner  v.  Lambert  (1905),  36  Ind.  App.  524;  Cleve- 
land, etc.,  B.  Co,  V.  Wuest,  supra.  We  do  not  find  in  the 
record  before  us  the  conflict  necessary  to  overthrow  the  gen- 
eral verdict. 

Instruction  two,  given  at  the  request  of  appellee,  is  ob- 
jected to  because  it  fails  to  charge  that  if,  from  the  evidence, 
it  was  found  that  appellee  was  guilty  of  negligence 

4.  contributing  to  her  injury,  she  could  not  recover. 
The  instruction  correctly  states  the  law,  although  it 

does  not  state  all  the  law.  In  passing  upon  the  question  it  is 
proper  to  consider  other  instructions  given  in  reference  to 
appellee's  negligence,  and  which  covered  the  law  jipon  that 
suCject. 

Instruction  two,  given  at  the  request  of  defendant,  stated 
that  if,  while  plaintiff  was  riding  as  alleged  in  her  complaint, 
the  controller  on  the  end  of  the  car  burned  out,  and  thereby 
smoke  and  flames  of  fire  onmo  forth  into  the  vostihult*  of  the 
car,  but  that  such  flames  of  fire  were  confined  to  the  vestibule 
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of  said  car,  and  that  after  the  appearance  of  said  flames 
plaintiff  was  assured  that  there  was  no  danger  or  cause  for 
alarm,  such  circumstances  did  not  authorize  the  plaintiff 
f ashly  and  heedlessly  to  jump  from  the  ear  while  it  was  run- 
ning at  a  rate  of  speed  which  made  it  dangerous  to  jump, 
and  if  the  plaintiff  did  so  jump,  after  such  warning,  then  the 
verdict  should  be  for  the  defendant. 

In  other  instructions  given,  the  jury  was  told  that  it  must 
be  satisfied  by  the  preponderance  of  evidence  that  the  de- 
fendant placed  the  plaintiff*  in  peril  by  the  burning  out  of 
the  controller,  if  it  did  so  burn  out,  before  it  could  find 
for  the  plaintiff;  that  if  it  should  find  from  the  evidence 
that  the  plaintiff,  by  her  rashness,  heedlessness  or  careless- 
ness, contributed  to  the  accident,  the  verdict  should  be  for 
the  defendant ;  that  if  the  plaintiff  injured  herself  by  jump- 
ing from  the  moving  car,  as  the  result  of  a  rash  apprehension 
of  danger  which  did  not  exist,  the  verdict  should  be  for  de- 
fendant; that  if  the  plaintiff,  without  just  cause,  jumped 
from  the  car  at  a  time  when  it  was  going  at  a  rate  of  speed 
at  which  it  was  dangerous  to  jump,  the  verdict  should  be  for 
defendant ;  that,  with  reference  to  whether  the  plaintiff  had 
just  cause  to  jump  from  the  car,  it  should  consider  the  con- 
duct of  any  or  all  other  passengers  on  the  car,  and  might 
consider  the  fact,  if  found  to  be  a  fact,  that  none  of  the  other 
passengers  jumped  from  the  car. 

Instruction  twelve  reads:  **It  sometimes  happens  that 
from  the  very  nature  of  an  accident  it  is  disclosed  that  an  in- 
jury to  a  passenger  might  as  well  have  happened  through  his 
owTi  negligence  as  that  of  the  common  carrier,  and  the  injury, 
under  such  circumstances,  raises  no  presumption  that  the 
carrier  was  negligent,  and  if  you  are  satisfied  from  the  evi- 
dence tliat  the  plaintiff  needlessly  and  rashly  contributed  to 
her  own  injury,  then  your  verdict  should  be  for  the  defend- 
ant." The  instructions  taken  together  upon  this  ijuestion 
were  favorable  to  ai)pollnnt. 

There  is  evidence  to  show  that,  moved  by  the  impulse  of 
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fear,  caused  by  thc^  flames  of  fire,  vivid  Haslies  of  electricity 
and    smoke    that    filled    the    car,    ai)|)ellee    carefully 

5.  stepped  off  the  ear,  and  was  thrown  to  the  ground, 
and  received  the  injuries  described.  The  jury  cor- 
rectly found  that  appellee's  attempt  to  get  away  from  danger 
was  not  negligence.  Serious  consequences  may  reasonably 
have  resulted  from  conditions  as  they  appeared  to  appellee, 
and  she  was  not  negligent  in  attempting  to  escape  therefrom. 
Cincinnatiy  etc.,  R,  Co.  v.  Acrea  (1908),  42  Ind.  App.  127; 
Pennsylvania  Co.  v.  McCaffrey  (1894),  139  Ind.  430,  29  L. 
R.  A.  104;  Clarke  v.  Pennsylvania  Co.  (1892),  13^2  Ind.  199, 
17  L.  R.  A.  811;  1  Thompson,  Negligence  (2d  ed.),  §196;  3 
Thompson,  Negligence  (2d  ed.),  §2927. 

Objection  was  made  and  exception  taken  to  the  refusal  of 

court  to  give  instruction  thirty-three,  tendered  by  appellant, 

which  reads  as  follows:     ** Expert  testimony  has  been 

6.  introduced  in  this  cause,  for  the  purpose  of  showing 
the  effect  of  certain  causes,  but  the  court  now  warns 

you  that  such  testimony  alone  does  not  establish  the  fact  that 
the  wires,  electrical  apparatus  and  fuse  were  defective,  un- 
covered or  uninsulated,  as  alleged  in  the  plaintiff's  com- 
plaint." This  instruction  was  correctly  refused,  for  the  rea- 
son, if  for  no  other,  that  it  was  for  the  jury  to  determine 
what  any  particidar  testimony  did  or  did  not  establish. 

It  is  insisted  that  the  court  erred  in  permitting  Wilfred 

Gross,  an  expert  witness,  to  testify  as  to  other  explosions  on 

electric  cars  within  his  experience,  and  by  what  they 

7.  were  caused.     Conceding,  for  the  sake  of  argument 
and  for  the  purposes  of  this  case  only,  that  such  rul- 
ing was  erroneous,  yet  it  was  harmless.     The  evidence  was 
pertinent  only  to  the  question  of  appellant's  negligence. 

Where  a  passenger  is  injured  without  his  fault,  through  a 

defect  in  the  appliance  of  the  car  in  which  he  is  riding,  and 

which  is  under  the  management  and  control  of  the 

8.  carrier,  the  presumption  of  negligence  arises  against 
the  carrier  and  remains  until  overthrown  l)v  other 
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facts.  Cleveland,  etc.,  K.  Co.  v.  Uadley  (1908),  170  In<L 
204,  and  eases  cited ;  Knoefel  v.  Atliiis  (1907),  40  Ind.  App. 
428;  Pittsburgh,  etc,,  E.  Co.  v.  Jliggs  (1906),  165  Ind.  694, 
4  L.  R.  A.  (N.  S.)  1081;  Indianapolis  St.  R.  Co.  v.  Schmidt 
(1904),  163  Ind.  360;  Cleveland,  etc.,  R.  Co.  v.  NeweU 
(1885),  104  Ind.  264,  54  Am.  Rep.  312,  and  cases  cited; 
Tcrre  Haute,  etc.,  R.  Co.  v.  Sheeks  (1900),  155  Ind.  74,  and 
eases  cited;  Louisville,  etc.,  R.  Co.  v.  Miller  (1895),  141 
Ind.  533,  551,  552,  and  eases  cited;  Kentucky,  etc..  Bridge 
Co.  V.  Quinkert  (1891),  2  Ind.  App.  244,  252;  Louisville, 
etc.,  R.  Co..y.  Faylor  (1890),  126  Ind.  126;  Louisville,  etc., 
R.  Co.  V.  Hendricks  (1891),  128  Ind.  462,  464. 

The  burden  of  showing  appellee  guilty  of  contributory  neg- 
ligence was  upon  appellant.     Appellee  denied  that  she  was 
warned  not  to  leave  the  car.     She  alighted  carefully. 

9.  The  accident  was  due  to  some  defect  in  the  appliance 
of  the  car,  or  condition  of  such  appliance,  which  was 

10.  peculiarly  within  the  knowledge  and  control  of  the 
appellant.     The  verdict  is  a  finding  against  appellant 

upon  all  the  issues. 

The  appellee  was  not  guilty  of  contributory  negligence,  un- 
less it  was  that  she  left  her  seat  to  escape  apparent  danger. 

This  conduct  on  her  part,  by  many  decisions,  is  held 
5.    not  to  have  been  negligence.     Cincinnati,  etc.,  R.  Co. 

V.  Acrea,  supra;  Firebaugh  v.  Seattle  Electric  Co. 
(1905),  40  Wash.  658,  82  Pac.  995,  2  L.  R.  A.  (N.  S.)  836, 
111  Am.  St.  990;  Poulsen  v.  Nassau  Electric  R.  Co.  (1897), 
18  Hun,  App.  Div.,  221,  45  N.  Y.  Supp.  941;  Buckbee  v. 
Third  Ave.  R.  Co.  (1901),  64  llun,  App.  Div.,  360,  72  N.  Y. 
Supp.  217;  Brod  v.  St.  Louis  Transit  Co.  (1905),  115  Mo. 
App.  202,  91  S.  W.  993 ;  Chicago,  etc..  Traction  Co.  v.  New- 
miller  (1905),  215  111.  383,  74  N.  E.  410,  4  Street  Railway 
Rep.  165  and  cases  cited  in  note.  The  ruling  herein  applies 
alike  to  steam  railroads  and  street  and  interurban  railways. 
Bosqiii  V.  Sutro  R.  Co.  (1901),  131  Cal.  390,  63  Pac.  682; 
Paynter  v.  Bridgeton,  etc..  Traction  Co.  (1902),  67  N.  J.  L. 
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619,  52  Atl.  367,  and  cases  cited ;  Brad  v.  St,  Louis  Transit 
Co.,  supra.  If  a  common  carrier  is  liable,  as  has  been  held  in 
numerous  eases,  for  injury  to  a  passenger  while  remaining 
passive,  such  carrier  is  equally  liable  to  the  passenger  in- 
jured in  an  attempt  to  escape  a  reasonably  apprehensible 
danger. 

From  the  failure  of  the  appellant  to  offer  evidence  to  ex- 
plain the  explosion,  the  jury  had  the  right  to  put  a  construc- 
tion upon  such  failure  of  the  appellant  and  draw  the 

11.  inference  of  negligence.     Indianapolis  St.  R.  Co.  v. 
Darnell  (1904),  32  Ind.  App.  687. 

Under  the  evidence  and  the  law,  we  are  of  the  opinion  that 

the  maxim  ^^res  ipsa  loquitur''  applies.     It  has  been  held  to 

apply  in  numerous  cases  in  which  the  facts  were  an- 

12.  alogous  to  this  case.     German  v.  Brooklyn  II eights  B. 
Co.  (1905),  107  Hun,  App.  Div.,  354,  95  N.  Y.  Supp. 

112;  Buckbee  v.  Third  Ave.  R.  Co.,  supra;  D'Arcy  v.  West- 
chester Electric  R.  Co.  (1903),  82  Hun,  App.  Div.,  263,  81 
N.  Y.  Supp.  952;  Poulsen  v.  Nassatt  Electric  R.  Co.,  supra; 
Lynch  v.  Metropolitan  St.  R.  Co.  (1904),  90  N.  Y.  Supp. 
378 ;  Firehaugh  v.  Seattle  Electric  Co.,  supra;  Chicago,  etc., 
Traction  Co.  v.  Newmiller,  supra. 
The  responsible  cause  of  appellee's  injury  was  the  prox- 
imate cause.     It  was  not  the  act  of  leaving  her  seat 

13.  to  escape  from  the  car,  but  the  explosion,  that  was  the 
direct  cause. 

Appellant  insists  that  there  is  an  absolute  failure  of  proof 

that  the  machinery,  wires  or  appliances  of  the  car  were  in 

any  way  defective,  or  that  the  car  was  negligently 

14.  operated;    that  the  appellee,  having  alleged  specific 
acts  of  negligence,  cannot  rely  upon  a  presumption ; 

that  the  burden  was  on  appellee  to  prove  one  of  the  specific 
acts  of  negligence  charged,  and  that  the  doctrine  of  res  ipsa 
loquitur  does  not  apply.  "Where  various  acts  of  negligence 
are  independently  pleaded,  it  is  only  necessary  to  prove  such 
facts  averred  as  amount  to  a  cause  of  action.    New  York, 


4i)0  APPELLATE  COURT  OF  LNDIANA. 

Ramsey  v.  Hicks — 44  Ind.  App.  490. 

etc.,  R.  Co.  V.  Flynn  (1908),  41  Ind.  App.  501;  New  York, 
etc.,  R.  Co.  V.  Callahan  (1907),  40  Ind.  App.  223;  Indian- 
apolis St.  R.  Co.  V.  Slifer  (1905),  35  Ind.  App.  700;  Terre 
Haute,  etc.,  R.  Co.  v.  McCorkle  (1895),  140  Ind.  613;  Stand- 
ard  Oil  Co.  v.  Bowkcr  (1895),  141  Ind.  12,  16;  Pennsylvania 
Co.  V.  Witte  (1896),  15  Ind.  App.  583. 

As  to  the  right  of  appellee  to  rely  upon  the  rule  referred 
to,  Thompson,  in  his  work  on  negligence,  says:  **The  plain- 
tiff, in  an  action  for  personal  injuries,  is  not  deprived 

15.  of  his  right  to  rely  upon  the  doctrine  of  res  ipsa 
loquitur  by  reason  of  having  averred  the  particular 
act  of  negligence  complained  of,  where  such  act  is  the  one 
which  legal  inference  tends  to  establish."  6  Thompson,  Neg- 
ligence (2d  ed.),  §7643.  In  this  case  the  particular  acts  of 
negligence  charged  are  such  as  its  legal  inference  tends  to  es- 
tablish. An  unsuccessful  attempt  to  prove  by  direct  evi- 
dence the  precise  cause  of  an  accident  does  not  estop  the  in- 
jured party  from  relying  upon  the  presumption  applicable 
to  it.  Cassadif  v.  Old  Colony  St.  R.  Co.  (1903),  184  Mass. 
156,  68  N.  E.  10,  63  L.  R.  A.  285. 

Judgment  afl&rmed. 


Ramsey  et  al.  v.  Hicks  et  al. 

[No.  6,948.     Filed  April  2.3,  1900.     Rehearing  denied  October  29, 

11)00.] 

1.  Religious  Societies. —  Freedom. —  Constitutional  Provisions. — 
In  determining  the  rights  of  churches  «and  the  members  thereof 
the  federal  and  state  constitutional  provisions  should  be  care- 
fully and  scrupulously  regarded,     p.  r»o;>. 

2.  Reijoious  SociFrriES. — Unions  of. — Mutual  Benefit  Associations. 
— Religious  societies  are  treated  by  the  courts  like  other  volun- 
tary associations  for  benevolent  or  charitable  purposes,  their 
rights  of  property  and  of  contract  being  equally  under  the  pro- 
tection of  the  law,  and  the  actions  of  their  members  being  sub- 
ject to  the  law's  restraints,     p.  504. 

3.  REiJGiors  SornTiEs. — Rnles. — Revolt  Aijainst. — Rights  of  Mi- 
nority.— The  minority  of  a  church,  who  submit  to  its  rules  and 
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doctrines,  will  be  t^onsidered  by  the  civil  courts  as  the  true  con- 
gregatiou,  where  the  majority  rebel  agahist  the  lawfully  consti- 
tuted authorities  of  such  church,    p.  504. 

4.  Religious  Societies. —  Cumberland  Presbyterian  Church, — 
Union, — How  Ejected, — ^The  Cumberland  Presbyterian  Church 
may  unite  with  another  church  only  by  submitting  the  question, 
proposed  by  the  assembly,  tlrst  to  the  different  church  sessions, 
which  may  elect  delegates  to  the  presbyteries,  and  if  a  mtijority 
of  the  presbyteries  favor  such  union,  it  may  be  consummated, 
p.  505. 

5.  Religious  Societies. — Constitutions. — Amendments, — Powers, — 
The  governing  body  of  a  church  has  only  those  powers  expressly 
or  impliedly  granted  by  the  constitution  of  such  church,  and  if 
some  object  Is  desired  that  is  not  so  included,  an  amendment  to 
the  constitution  is  the  proper.mode  to  secure  such  object,    p.  506. 

6.  Religious  Societies. — Union, — Presbyterian, — The  Cumberland 
Presbyterian  Church  had  a  right  to  unite  with  the  Presbyterian 
Church  in  the  United  States  of  America,  the  inherent  power  to  do 
which  rested  with  the  members  thereof,    p.  508. 

7.  Reugious  Societies. — Cumberland  Presbyterian  Church. — As- 
sembly, — Powers, — The  assembly  of  the  Cumberland  Presbyterian 
Church,  which,  by  the  constitution,  was  authorized  "to  concert 
measures  for  promoting  the  prosperity  and  enlargement  of  the 
church"  and  **to  receive  under  its  jurisdiction  other  eci»lesiastical 
t)odies  w^hose  organization  is  conformed  to  the  doctrine  and 
order  of  this  church,**  and  whose  power  was  limited  "by  the  ex- 
press provision  of  the  constitution,"  had  no  authority  to  merge  or 
abandon  its  own  organization,    p.  508. 

8.  Religious  Societies. —  Cumberland  Presbyterian  Church, — 
Union. — Power, — Where  the  assembly  of  the  Cumberland  Presby- 
terian Church  voted  to  submit  to  Its  members  two  propositions 
for  union  with  the  Presbyterian  Church  in  the  I'nlted  States  of 
America,  (1)  that  such  churches  be  united  under  the  name  of  the 
latter,  the  former  giving  up  its  name,  creed  and  organization,  and 
(2)  that  the  confession  of  faith  of  the  latter  be  adopted,  and  the 
latter  only  of  the  two  propositions  was  submitted,  and  that  in  a 
modified  form,  the  assembly  of  the  former  church  has  no  consti- 
tutional right  to  form  a  union  by  giving  up  the  name,  creed  and 
organization  of  such  church,  there  being  no  amendment  to  the 
constitution  giving  it  such  power,    p.  509. 

9.  Words  and  Phbases. —  **Merg€," —  "Merffer." —  The  word 
"merge"  means  to  "swallow  up,"  and  "merger"  imports  the  ab- 
sorption of  a  thing  of  lesser  importance  by  a  greater,  whereby 
the  lesser  ceases  to  exist  but  the  greater  Is  not  increased,    p.  511. 

10.  Corporations. —  Consolidation. —  Effect,  —  A  consolidation  of 
companies  imports  the  extinguishment  of  the  consolidating  com- 
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panfes  and  the  creation  of  a  new  one  which  takes  over  the  prop- 
erty of  the  extinguished  ones.    p.  511. 

11.  Hkuqious  Societies. — Inion. — Meaning. — The  union  of  two 
churches  does  not  nec<»Ksarily  require  the  surrender  of  the  organ- 
izations, or  the  extinguishment  of  such  churches,  and  a  vote  to 
unite  Is  not  necessarily  a  vote  to  merge  or  consolidate,    p.  511. 

12.  Religioi's  Societies. —  Property, —  TrusU, —  Proi>erty  conveyed 
to  trustees  for  the  use  of  a  certain  church  must  be  held  In  trust 
for  the  promulgation  of  the  tenets  and  doctrines  of  such  church ; 
and  in  case  of  a  division,  such  pro|)erty  vests  in  that  part  of  the 
congregation  acting  In  harmony  with  the  laws,  usages,  and  prin- 
ciples of  such  church,    p.  512. 

13.  Religious  Societies. —  Presbyterian  Church. —  Cumberland 
Presbyterian  Church. — Distinction. — ^The  principal  difference  be- 
tween the  Tresbyterian  Church  in  the  United  States  of  America, 
and  the  Cumberland  Presbyterian  Church,  is  that  the  former 
asserts,  while  the  latter  denies,  the  doctrine  of  predestination, 
p.  513. 

14.  Religious  Societies. — Decisions  of  Highest  Court  Therein, — 
Effect  of,  on  Civil  Courts. — ^The  decisions  of  the  highest  courts 
of  a  church,  as  to  matters  of  discipline,  faith,  custom,  or  church 
law,  are  ordinarily  final  with  the  civil  courts,    p.  514. 

15.  RELiQiors  Societies. — Property  Held  in  Trust  for,— Control 
Over,  by  Courts. — Where  property  is  granted  or  devised  in  trust 
for  the  advancement  of  a  certain  faith,  the  courts  will  take 
Jurisdiction  of  the  matter  so  far  as  to  compel  the  use  of  such 
proiierty  for  the  purp<ises  mentioned  in  the  deed  or  will,  even 
though  a  majority  of  the  members  of  such  church  have  changed 
their  faith,    p.  515. 

10.  Religious  Societies. — Schism, — Right  of  Majority  to  Decide 
on. — ^Where  property  interests  are  In  controversy,  the  decision  of 
a  majority  of  the  highest  tribunal  of  a  church  that  a  certain  part 
of  a  church  membership  constitutes  the  true  church,  is  not  binding 
on  the  civil  courts,    pp.  517, 518, 523. 

17.  Religious  Societies. — Cumberland  Presbyterian  Church. — In- 
dependence of. — ^The  Cumberland  Presbyterian  Church  is  a  sepa- 
rate, independent  church,  having  a  government  of  its  own.    p.  518. 

18b  Courts. —  Jurisdiction, —  Ecclesiastical  Matters. —  Courts  have 
no  Jurisdiction  to  determine  purely  ecclesiastical  matters,    p.  519. 

19.  Courts.-^  Jurisdiction. —  Churches. —  Schisms. —  Property. — 
Where  the  title  to  property  Is  In  question,  the  courts  will  deter- 
mine which  of  two  church  claimants  Is  the  true  one  and  entitled 
to  the  property,    p.  519. 

20.  Religious  Societies. — Presbyterian  Churches. — Union, — ^Tbere 
can  be  no  consolidation  of  the  Presbyterian  Church  In  the  United 
States  of  America  and  the  Cumberland  Presbyterian  Church  un- 
til the  articles  of  faith  are  made  the  same.    pp.  520, 522. 
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21.  EsTOPPEX. — Denying  Orantor's  Title. — Churches. — The  Presby- 
terian Church  in  the  United  States  of  America  Is  estopped  to  deny 
the  title  of  the  Cuml>erlaiid  Presbyterian  Church  to  certain  prop- 
erty, held  In  trust  for  the  general  uses  of  such  church,  which  the 
former  church  Is  claiming  by  virtue  of  being  the  successor  in  in- 
terest of  the  latter  church,    p.  523. 

22.  Religious  Societies. — Schisms. — What  Are, — Where  a  part  of 
the  Cumberland  Presbyterian  Church  claims,  and  a  part  denies, 
that  such  church  has  united  with  another  church,  and  such 
church  has  divided  and  is  now  in  litigation  over  the  church  prop- 
erty, a  schism  exists,    p.  523. 

23.  Reugious  Societies. —  Judgments. —  Fraud. —  A  church  judg- 
ment vitiated  by  fraud,  will  not  be  binding  on  the  civil  courts. 
p.  524, 

24.  Religious  Societies. — Union. — The  union  of  churches  should 
be  wholly  voluntary,    p.  525. 

From  Superior  Court  of  Vanderburgh  County ;  Alexander 
Oilchristy  Judge. 

Action  by  James  W.  Ramsey  and  others,  as  trustees  of  the 
"Washington  congregation  of  the  Cumberland  Presbyterian 
church  in  Daviess  County,  Indiana,  against  Joseph  P.  Hicks, 
and  others.  Prom  a  judgment  for  defendants,  plaintiffs  ap- 
peal. Reversed.  (For  decision  on  transfer  to  Supreme 
Court,  see  174  Ind.  — ) . 

William  Reister,  George  W.  Shaw,  W.  C.  Caldwell  and 
Heffernan  &  Matti7igly,  for  appellants. 

A.  P.  Humphrey,  John  M.  Oaut,  Joel  E.  Williamson,  Og- 
don  &  Inman  and  Hastings,  Allen  &  Hastings,  for  appellees. 

RoBY,  J. — This  is  an  action  of  ejectment,  brought  by  the 
appellants  against  the  appellees,  to  recover  possession  of  a 
certain  lot  of  ground  on  which  are  situated  the  house  of  wor- 
ship and  manse  of  the  Washington  congregation  of  the  Cum- 
berland Presbyterian  Church,  in  Daviess  county,  Indiana, 
and  for  mesne  "profits  during  the  wrongful  and  unlawful  de- 
tention thereof.  The  complaint  is  in  the  statutory  form,  and 
the  answer  is  a  general  denial.  The  finding  and  judgment 
were  for  the  defendants.  Plaintiffs'  motion  for  a  new  trial 
was  overruled,  and  such  ruling  is  the  basis  of  error  assigned. 
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The  litigation  grew  out  of  proceedings  had  to  unite  the 
Presbyterian  Church  in  the  T -nited  States  of  America  and  the 
Cumberland  Presbyterian  Church.  Appellants  deny  that 
such  union  was  accomplished,  and  are  here  as  representa- 
tives of  the  Cumberland  Presbyterian  Church.  The  appel- 
lees, asserting  that  the  Cumberland  Presbyterian  Church 
was  incorporated  into  the  Presbyterian  Church  in  the  United 
States  of  America,  claim  the  property  in  question  for  that 
organization.  "Which  of  the  bodies  is  the  owner  of  Ihe 
real  estate  depends  upon  certain  legal  propositions,  to  under- 
stand which,  it  seems  to  be  necessary  to  set  out  facts  at  eon- 
siderable  detail. 

The  confession  of  faith  of  the  Presbyterian  Church  was 
formed  by  what  is  known  in  history  as  the  Westminster  As- 
sembl}^  This  body  was  appointed  by  the  long  parliament  of 
England.  It  consisted  of  123  clergymen  and  30  laymen — 
10  of  whom  were  lords  and  20  commoners — ^together  with  4 
clerical  and  2  lay  commissioners  from  the  church  of  Scotland. 
This  notable  assembly  held  its  first  meeting  on  July  1,  1643, 
and  continued  to  sit  till  February  22,  1649 — six  years.  The 
doctrines  agreed  upon  by  that  convocation  constitute  the  con- 
fession of  faith  of  the  Presbyterian  Church.  Because  the 
theological  views  adopted  were,  in  the  main,  those  of  John 
Calvin,  those  who  adhere  to  that  system  are  called  Calvinists. 
Certain  articles  of  that  creed  are  as  follows : 

**III.  By  the  decree  of  God,  for  the  manifestation 
of  His  glory,  some  men  and  angels  are  predestined  unto 
everlasting  life,  and  others  foreordained  to  everlasting 
death. 

IV.  These  angels  and  men,  thus  predestined  and 
foreordained,  are  particularly  and  unchangeably  de- 
signed ;  and  their  number  is  so  certain  and  definite  that 
it  cannot  be  either  increased  or  diminished. 

V.  Those  of  mankind  that  are  predestined  unto  life, 
God,  before  the  foundation  of  the  world  was  laid,  ac- 
cording to  His  eternal  and  immutable  purpose,  and  the 
secret  counsel  and  good  pleasure  of  His  will,  hath  chosen 
in  Christ,  unto  everlasting  glory,  out  of  His  mere  free 
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grace  and  love,  without  any  foresight  of  faith  or  good 
works,  or  perseverance  in  either  of  them,  or  any  other 
thing  in  the  creature,  as  conditions  or  causes  moving 
Him  thereunto ;  and  all  to  the  praise  of  His  glorious 
grace. 

VI.  As  God  has  appointed  the  elect  unto  glory,  so 
hath  He,  by  the  eternal  and  most  free  purpose  of  His 
will  foreordained  all  the  means  thereunto.  Wherefore 
they  who  are  elected,  being  fallen  in  Adam,  are  re- 
deemed by  Christ,  are  effectually  called  unto  faith  in 
CKrist  by  His  spirit  working  in  due  season;  are  justi- 
fied, adopted,  sanctified  and  kept  by  His  power  through 
faith  unto  salvation.  Neither  are  any  others  redeemed 
by  Christ,  effectually  called,  adopted,  justified,  sancti- 
fied and  saved,  but  the  elect  only. 

VII.  The  rest  of  mankind,  God  was  pleased,  accord- 
ing to  the  unsearchable  counsel  of  His  own  will,  where- 
by He  extendeth  or  withholdeth  mercy  as  He  pleaseth, 
for  the  glory  of  His  sovereign  power  over  His  creatures, 
to  pass  by,  and  to  ordain  them  to  dishonor  and  wrath  for 
their  sin,  to  the  praise  of  His  glorious  justice." 

In  1903  the  Presbyterian  Church  in  the  United  States  of 
America  revised  it)s  confession  of  faith  by  adding  thereto 
the  following  declaratory  statement: 

''While  the  ordination  vow  of  ministers,  ruling  elders, 
and  deacons  as  set  forth  in  the  form  of  government,  re- 
quires the  reception  and  adoption  of  the  confession  of 
faith  only  as  containing  the  system  of  doctrine  taught 
in  the  Holy  Scriptures,  nevertheless,  seeing  that  the 
desire  has  been  formally  expressed  for  a  disavowal  by 
the  church  of  certain  inferences  drawn  from  statements 
in  the  confession  of  faith,  and  also  for  a  declaration  of 
certain  aspects  of  revealed  truth,  which  appear  at  the 
present  time  to  call  for  more  explicit  statement,  there- 
fore, the  Presbyterian  Church  in  the  United  States  of 
America  does  authoritatively  declare  as  follows: 

(1)  With  reference  to  Chapter  III  of  the  confession 
of  faith:  That  concerning  those  who  are  saved  in 
Christ,  the  doctrine  of  God's  eternal  decree  is  held  in 
harmony  with  the  doctrine  of  His  love  to  all  mankind. 
His  gift  of  His  son  to  be  the  propitiation  for  the  sins  of 
the  whole  world,  and  His  readiness  to  bestow  His  saving 
grace  on  all  those  who  seek  it.  That  concerning  those  who 
perish,  the  doctrine  of  God's  eternal  decree  is  held  in 
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harmony  with  the  doctrine  that  God  d^ires  not  the 
death  of  any  sinner,  but  has  provided  in  Christ  a  salva- 
tion sufficient  for  all,  adapted  to  all,  and  freely  offered 
in  the  gospel  to  all ;  that  men  are  fully  responsible  for 
their  treatment  of  God's  gracious  offer;  that  His  decree 
hinders  no  man  from  accepting  that  offer,  and  that  no 
man  is  condemned  except  on  the  grounds  of  his  sin. 

(2)  With  reference  to  Chapter  X,  §3,  of  the  confes- 
sion of  faith :  That  it  is  not  to  be  regarded  as  teaching 
that  any  who  die  in  infancy  are  lost.  We  believe  that  all 
dying  in  infancy  are  included  in  the  election  of  grace, 
and  are  regenerated  and  saved  by  Christ  through  the 
spirit,  who  works  when  and  where  and  how  lie  pleases." 

The  following  declarations,  among  others,  were  also  added: 

**I.  God,  in  infinite  and  perfect  love,  having  pro- 
vided in  the  covenant  of  grace,  through  the  mediation 
and  sacrifice  of  the  Lord  Jesus  Christ,  a  way  of  life  and 
salvation,  sufficient  for  and  adapted  to  the  whole  lost 
race  of  man,  doth  freely  offer  this  salvation  to  all  men 
in  the  gospel. 

II.  In  the  gospel  God  declares  His  love  for  the  world, 
and  His  desire  that  all  men  should  be  saved  reveals 
fully  and  clearly  the  only  way  of  salvation;  promises 
eternal  life  to  all  who  truly  repent  and  believe  in  Christ ; 
invites  and  commands  all  to  embrace  the  offered  mercy ; 
and  by  His  spirit  accompanying  the  word  pleads  with 
men  to  accept  His  gracious  invitation. 

HI.  It  is  the  duty  and  privilege  of  every  one  who 
hears  the  gospel  immediately  to  accept  its  merciful  pro- 
visions; and  they  who  continue  in  impenitence  and  un- 
belief incur  aggravated  guilt,  and  perish  by  their  own 
fault." 

In  the  latter  part  of  the  eighteenth  century,  and  the  be- 
ginning of  the  nineteenth  century,  a  part  of  the  territory  now 
comprising  middle  Tennessee  and  Kentucky  was  called  the 
Cumberland  country.  In  the  beginning  of  the  nineteenth  cen- 
tury there  developed  in  this  Cumberland  country  an  extraor- 
dinary religious  awakening,  which  was  afterwards  known 
as  the  revival  of  1800.  This  revival  was  originated  and  pro- 
moted largely  through  the  Christian  acti^^ty  of  a  large  num- 
ber of  ministers  and  laymen  of  the  Presbyterian  Church,  who 
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were  afterwards  known  as  the  ** Revival  party."  The  revival 
movement,  and  especially  its  methods,  were  opposed  by  some 
of  the  most  conservative  Presb>i:erian  ministers  and  laymen 
of  the  Cumberland  country.  They  soon  became  known  as 
the  ** Anti-Revival  party."  There  were  not  enough  min- 
isters in  that  section  of  the  country  efficiently  to  carry  on  the 
revival  work,  and  the  emergency  did  not  allow  time  to  edu- 
cate new  ministers  according  to  the  Presbyterian  standard 
of  education.  Devout  laymen,  in  some  instances,  undertook, 
under  these  peculiar  circumstances,  to  explain  and  enforce 
the  teachings  of  the  gospel,  and,  their  efforts  proving  success- 
ful, the  Cumberland  presbytery  of  the  Presbyterian  Church 
ordained  them  to  the  full  work  of  the  ministry.  The  Presby- 
terian synod  appointed  a  commission,  and  cited  all  these 
preachers  and  public  exhorters  to  appear  before  it  and  an- 
swer to  the  charge  of  not  adopting  the  confession  of  faith  in 
its  entirety,  and  to  submit  to  an  examination  in  **the  learned 
languages."  Upon  deliberation,  the  commission  formally 
prohibited  all  tbe  men,  whom  the  Cumberland  presbytery  had 
licensed  and  ordained,  '*from  preaching  the  gospel  in  the 
name  of  Presbyterians."  Whereupon  an  agreement  was 
made  and  signed  by  Samuel  McAdow,  Finis  Ewing  and 
Samuel  King,  creating  the  Cumberland  Presbyterian  Church. 

These  yoimg  men  in  their  evangelistic  work  naturally  made 
prominent  and  emphatic  the  free  agency  of  the  individual  in 
accepting  the  plan  of  salvation.  In  this  way  their  attention 
was  an  especial  challenge  to  the  teachings  of  the  Westminster 
confession  of  faith  as  to  the  doctrines  of  election,  foreordina- 
tion,  the  eternal  decrees,  and  the  correlated  doctrines. 

The  Cumberland  presbytery,  in  1810,  issued  a  circular 
letter  giving  at  length  the  reasons  for  the  organization  of  the 
new  denomination.  The  document  is  direct  and  simple  in 
statement.  It  was  the  utterance  of  sincere  men,  determined 
to  worship  God  according  to  the  dictates  of  their  own  consci- 
ences. 

Vol.  44—32 
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In  ilay,  1906,  there  were  in  the  Cumberland  Presbyterian 
Church,  17  synods,  114  presbyteries,  1,514  ordained  min- 
isters, 9,641  ordained  elders,  3,914  ordained  deacons,  2,869 
consecrations,  and  a  membership  of  185,212.  The  property 
of  one  of  these  congregations  is  involved  in  this  litigation. 
The  Cumberland  Presbyterian  Church  made  a  brief  state- 
ment in  1813,  setting  forth  the  points  in  which  it  dissented 
from  the  Westminster  confession  of  faith.     It  was  as  follows : 

**(1)     That  there  are  no  eternal  reprobates. 

(2)  That  Christ  died  not  for  a  part  only,  but  for  all 
mankind. 

(3)  That  all  infants  dying  in  infancy  are  saved 
through  Christ  and  the  sanctification  of  the  Spirit. 

(4)  That  the  spirit  of  God  operates  on  the  world,  or 
as  coextensive  as  Christ  has  made  atonement,  in  such 
a  manner  as  to  leave  all  men  inexcusable." 

In  1885  a  revision  of  its  constitution  was  made,  in  part,  as 
follows : 

''DECREES  OF  GOD. 

(8)  God,  for  the  manifestation  of  Hfs  glory  and 
goodness,  by  the  most  wise  and  holy  counsel  of  Ilis  own 
will,  freely  and  unchangeably  ordained  or  determined 
what  lie  himself  would  do,  what  He  would  require 
His  intelligent  creatures  to  do,  and  what  should  be  the 
aw^ards,  respectively,  of  the  obedient  and  the  disobe- 
dient. 

(9)  Though  all  divine  decrees  may  not  be  revealed 
to  men,  yet  it  is  certain  that  God  has  decreed  nothing 
contrary  to  His  revealed  will  or  written  word." 

*'FREE    WILL. 

(34)  God,  in  creating  man  in  His  OMm  likeness,  en- 
dued him  with  intelligence,  sensibility  and  will,  which 
form  the  basis  of  moral  character,  and  render  men 
capable  of  moral  srovernmt^nt. 

(35)  The  freedom  of  the  will  is  a  fact  of  human  con- 
sciousness, and  is  the  sole  ground  of  human  account- 
ability. Man,  in  his  state  of  innocence,  was  both  free 
and  able  to  keep  the  divine  law,  also  to  violate  it.  With- 
out any  constraint,  from  either  physical  or  moral  causes, 
he  did  violate  it." 
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''REGENERATION. 

(54)  All  infants  dying  in  infancy,  and  all  persons 
who  have  never  had  the  faculty  of  reason,  are-  regen- 
erated and  saved." 

''PRESERVATION  OF  BELIEVERS. 

(60)  Those  whom  God  has  justified.  He  will  also 
glorify;  consequently,  the  truly  regenerated  soul  will 
not  totally  fall  away  from  a  state  of  grace,  but  will  be 
preserved  to  everlasting  life." 

"CHRISTIAN  LIBERTY. 

(71)  The  liberty  that  Christ  has  secured  to  believers 
under  the  gospel  consists  in  freedom  from  the  guilt  and 
penal  consequences  of  sin,  in  their  free  access  to  God, 
and  in  their  yielding  obedience  to  Him,  not  from  a 
slavish  fear,  but  from  a  cheerful  and  confiding  love. 

(72)  God,  who  alone  is  Lord  of  the  conscience,  has 
left  it  free,  in  matters  of  faith  and  worship,  from  such 
opinions  and  commandments  of  men  as  may  be  con- 
trary to  His  word. 

(73)  Those  who,  upon  pretense  of  Christian  liberty, 
practice  any  sin,  or  cherish  any  lust,  do  thereby  de- 
stroy the  end  of  Christian  liberty,  which  is,  that,  being 
delivered  from  the  dominion  of  sin,  we  may  serve  the 
Lord  without  fear  in  righteousness  all  our  days." 

The  form  of  government  of  the  two  churches  seems  to  be 
substantially  the  same.  That  of  the  Cumberland  church  is 
set  out  in  the  constitution  of  1883 : 

"(2)  The  universal  church  consists  of  all  those 
persons,  in  every  nation,  who  make  profession  of  the 
holy  religion  of  Christ  and  of  submission  to  Ilis  laws. 
As  this  immense  multitude  cannot  meet  together  in  one 
place  to  hold  communion  or  to  worship  God,  it  is  proper, 
and  authorized  by  scripture  example,  that  they  should 
be  divided  into  many  particular  churches." 

"PARTICULAR   CHURCH. 

(4)  A  particular  church  consists  of  professing 
Christians,  voluntarily  associated  together  for  divine 
worship  and  Godly  living,  agreeably  to  the  holy  scrip- 
tures, and  submitting  to  a  certain  form  of  government. 
Its  oflficers  are  the  minister  in  charge,  the  ruling  elders 
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and  the  deacons.  Its  jurisdiction  is  lodged  in  the 
church  session,  composed  of  the  minister  in  charge  and 
the  rultng  elders." 

''CHURCH    OFFICERS. 

(8)  The  ordinary  and  perpetual  officers  of  the 
church  are  teaching  elders  or  ministers  of  the  word, 
who  are  commissioned  to  preach  the  gospel  and  ad- 
minister the  sacraments,  ruling  elders,  the  representa- 
tives of  the  people,  and  deacons." 

''CHURCH    COURTS. 

(24)  It  is  necessary  that  the  government  of  the 
church  be  exercised  under  some  certain  and  definite 
form,  and  by  various  courts,  in  regular  gradation. 
These  courts  are  denominated  'church  sessions,'  'pres- 
byteries,' 'synods'  and  the  'general  assembly.'  " 

"GENERAL  ASSEMBLY. 

(40)  The  general  assembly  is  the  highest  court  of 
this  church,  and  represents  in  one  body  all  the  par- 
ticular churches  thereof.  It  bears  the  title  of  the  gen- 
eral assembly  of  the  Cumberland  Presbyterian  Church, 
and  constitutes  the  bond  of  union,  peace,  correspond- 
ence and  mutual  confidence  among  all  its  churches  and 
courts." 

"  (43)  The  general  assembly  shall  have  power  to  re- 
ceive and  decide  all  appeals,  references  and  complaints 
regularly  brought  before  it  from  the  inferior  courts ;  to 
bear  testimony  against  error  in  doctrine  and  immorality 
in  practice,  injuriously  affecting  the  church;  to  decide 
in  all  controversies  respecting  doctrine  and  discipline; 
to  give  its  advice  and  instruction,  in  conformity  with  the 
government  of  the  church,  in  all  cases  submitted  to  it; 
to  review  the  records  of  the  synods;  to  take  care  that 
the  inferior  courts  observe  the  government  of  the 
church;  to  redress  whatever  they  may  have  done  con- 
trary to  order;  to  concert  measures  for  promoting  the 
prosperity  and  enlargement  of  the  church;  to  create, 
divide  or  dissolve  synods;  to  institute  and  superintend 
the  agencies  necessary  to  the  general  work  of  the 
church ;  to  appoint  ministers  to  such  labors  as  fall  under 
its  jurisdiction ;  to  suppress  schismatical  contentions  and 
disputations,  according  to  the  rules  provided  therefor; 
to  receive  under  its  jurisdiction  other  ecclesiastical 
bodies  whose  organization  is  conformed  to  the  doctrine 
and  order  of  this  church ;  to  authorize  synods  and  pres- 
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byteries  to  exercise  similar  power  in  receiving  bodies 
suited  to  become  constituents  of  those  courts,  and  lying 
within  their  geographical  bounds  respectively ;  to  super- 
intend the  affairs  of  the  whole  church;  to  correspond 
with  other  churches;  and,  in  general,  to  recommend 
measures  for  the  promotion  of  charity,  truth,  and  holi- 
ness throughout  all  the  churches  under  its  care/' 

''AMENDMENTS. 

(60)  Upon  the  recommendation  of  the  general  as- 
sembly, at  a  stated  meeting,  by  a  two-thirds  vpte  of  the 
members  thereof  voting  thereon,  the  confession  of  faith, 
catechism,  constitution  and  rules  of  discipline,  may  be 
amended  or  changed  when  a  majority  of  the  presby- 
teries, upon  the  same  being  transmitted  for  their  action, 
shall  approve  thereof." 

After  the  revision  of  its  creed  by  the  Presbyterian  Church 
in  the  United  States  of  America  in  1903,  the  general  assembly 
of  that  church  and  the  general  assembly  of  the  Cumberland 
Presbyterian  Church  each  appointed  a  committee  to  confer 
on  the  subject  of  union.  Each  committee  made  a  report, 
recommending  a  union  of  the  two  churches  upon  a  basis  set 
forth,  the  substance  of  which  was:  (1)  That  they  unite 
under  the  name  of  the  Presbyterian  Church  in  the  United 
States  of  America,  and  possess  all  the  rights  and  powers  of 
the  separate  churches;  (2)  that  the  union  be  effected  on  the 
doctrinal  basis  of  the  confession  of  faith  of  the  Presbyterian 
Church  in  the  United  States  of  America,  as  revised  in  1903 ; 
(3)  that  each  of  the  general  assemblies  submit  the  basis  of 
union  to  its  presbyteries,  which  shall  be  required  to  meet  be- 
fore April  30,  1905,  and  answer  the  question :  *  *  Do  you  ap- 
prove," etc.  ?  and  to  forward  to  the  stated  clerk  of  the  assem- 
bly with  which  they  are  connected  their  vote  on  said 
basis  of  union ;  that  the  vote  of  presbyteries  be  submitted  to 
the  respective  stated  clerks  of  the  general  assembly  of  1905, 
and  if  the  general  assemblies  find  that  the  basis  of  union  has 
been  approved  by  a  constitutional  majority  of  the  presby- 
teries connected  with  each  church,  then  the  same  shall  be  of 
binding  force,  and  both  assemblies  shall  take  action  accord- 
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ingly.  The  report  of  the  combined  committee,  recommend- 
ing submission  of  the  proposition,  was  received  by  the  gen- 
eral assembly  of  the  Cumberland  Presbyterian  Church,  and 
a  motion  to  recommend  and  submit  the  plan  of  union  was 
carried. 

At  the  1905  meeting  of  the  general  assembly,  the  stated 
clerk  presented  two  reports  of  the  special  committee  on  or- 
ganic union.  The  majority  report  was  in  favor  of  union. 
It  shows  that  of  114  presbyteries,  111  voted  on  the  question, 
60  for  and  51  against  union,  and  submitted  a  resolution  to  the 
effect  that  union  has  been  constitutionally  agreed  to,  and  the 
basis  therefor  constitutionally  adopted.  The  minority  re- 
port shows  that  60  presbyteries  voted  for  union  and  51 
against  it,  and  that  the  summary  of  said  vote  shows  that  691 
ministers  and  649  elders  voted  for  union,  making  a  total  of 
1,340;  also  that  470  ministers  and  1,007  elders  voted  against 
approval,  making  a  total  of  1,477,  and  declaring  that  the 
basis  for  union  has  not  been  constitutionally  adopted.  It 
was  also  asserted  that  the  plan  of  union  was  not  uncondi- 
tionally adopted  by  the  Presbyterian  Church  in  the  United 
States  of  America,  but  only  "if  the  way  be  clear,"  and  that 
the  joint  report  providing  for  separate  presbyteries  **for  a 
particular  race"  has  not  been  met  by  a  proviso  for  such  sep- 
arate presbyteries  **if  desired"  by  a  particular  race.  A  mo- 
tion to  adopt  the  minority  report  was  lost  111  to  135,  and  a 
motion  to  adopt  the  majority  report  was  carried  135  to  110. 
A  protest  by  91  commissioners  was  filed.  The  committee  on 
organic  union  was  enlarged,  and  directed  to  confer  with  the 
union  committee  of  the  Presbjrterian  Church  in  the  United 
States  of  America,  and  arrange  the  details  of  the  union.  A 
joint  report  of  such  committee  was  submitted  to  the  assem- 
blies of  the  respective  churches  in  1906,  and  adopted  by  a 
vote  of  165  to  91.  Record  was  made  of  the  fact  that  12 
members,  who  were  absent  when  the  vote  was  taken,  would 
have  voted  with  the  minority.  A  protest  signed  by  100  com- 
missioners against  the  adoption  of  such  report  was  presented, 
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and  after  other  action,  which  does  not  seem  to  be  material,  a 
motion  to  adjourn  si7ie  die  was  carried.  The  majority,  be- 
fore adjournment,  were  informed,  on  the  floor  of  the  assem- 
bly, that  the  minority  would  treat  adjournment  as  illegal, 
and  would  continue  the  session  of  the  general  assembly  there- 
after. They  thereupon  selected  a  temporary  chairman,  and 
proceeded  to  complete  an  organization  as  the  general  assem- 
bly of  the  Cumberland  Presb>i:erian  Church,  and  are  main- 
taining their  organization,  claiming  to  be  the  general  assem- 
bly of  the  Cumberland  Presbyterian  Church. 

It  is  stipulated,  in  effect,  that  the  appellants  are  duly 
elected  as  trustees  of  the  Washington  congregation,  and  re- 
fuse to  acquiesce  in  the  action  of  the  general  assembly  in 
the  matter  hereinbefore  specified,  while  appellants,  also  form- 
ally selected,  recognize  such  action  as  valid. 

In  the  consideration  of  a  controversy  arising  from  re- 
ligious differences  and  involving  so  msiny  persons,  it  is  im- 
portant that  the  point  of  view  from  which  the  case  is 
1.  to  be  considered  be  clearly  sensed  and  not  forgotten. 
The  attitude  of  the  government  is  stated  in  both  the 
federal  and  state  Constitutions.  It  needs  to  be  not  only  kept 
in  mind,  but  emphasized.  The  1st  amendment  to  the  federal 
Constitution  provides:  ** Congress  shall  make  no  law  re- 
specting an  establishment  of  religion,  or  prohibiting  the  free 
exercise  thereof."  Article  1,  §§2-6,  of  the  state  Constitu- 
tion are  as  follows:  **2.  All  men  shall  be  secured  in  their 
natural  right  to  worship  Almighty  God  according  to  the  dic- 
tates of  their  oa^ti  consciences.  3.  No  law  shall,  in  any  case 
whatever,  control  the  free  exercise  and  enjoyment  of  re- 
ligious opinions  or  interfere  with  the  rights  of  conscience. 
4.  No  preference  shall  be  given,  by  law,  to  any  creed,  re- 
ligious society,  or  mode  of  worship;  and  no  man  shall  be 
compelled  to  attend,  erect,  or  support  any  place  of  worship, 
or  to  maintain  any  ministry,  against  his  consent.  5.  No  rc*- 
ligious  test  shall  be  required  as  a  (lualification  for  any  office 
of  trust  or  profit.    6.   No  money  shall  be  drawn  from  the 
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treasury  for  the  benefit  of  any  religious  or  theological  insti- 
tution." So  long  as  the  spirit  of  these  provisions  is  pre- 
served, the  people  of  this  country  are  protected  from  the 
horrors  of  religious  persecution  and  from  the  bloodshed  of 
theological  war. 

The  principles  which  rule  the  case  at  bar  are  strictly  analo- 
gous to  those  which  prevail  in  controversies  between  the  offi- 
cers and  members  of  a  mutual  benefit  association. 

2.  Supreme  Lodge,  etc.,  v.  Knight  (1889),  117  Ind.  489, 
497,  3  L.  R.  A.  409;  Hatfield  v.  DeLong  (1901),  156 

Ind.  207,  51  L.  R.  A.  751,  83  Am.  St.  194;  Watsott  v.  Jones 
(1871),  13  Wall.  679,  20  L.  Ed.  666.  "Religious  organiza- 
tions come  before  us  in  the  same  attitude  as  other  voluntary 
associations  for  benevolent  or  charitable  purposes,  and  their 
rights  of  property,  or  of  contract,  are  equally  under  the  pro- 
tection of  the  law,  and  the  actions  of  their  members  subject 
to  its  restraints."  Watson  v.  Jones,  supra.  Protestants, 
Catholics  and  Jews  are  equally  protected  by  the  provisions 
quoted,  and  while  the  case  at  bar  has  to  do  with  the  interests 
of  a  great  Protestant  denomination,  the  decision  may  not  be 
in  any  degree  moulded  by  the  personal  affiliations  or  ideas 
of  the  judges  who  render  it. 

The  Presbyterian  church  consists  of  the  members.    Where 

there  are  no  members  there  can  be  no  church.    The  officers 

of  a  particular  church  are  the  minister  in  charge,  the 

3.  ruling  elders  and  the  deacons.  The  government  is  ad- 
ministered by  various  courts  in  regular  gradaticm,  be- 
ginning with  the  church  session  and  ending  with  the  general 
assembly.  The  manner  of  selection  and  the  power  of  each 
of  these  governing  bodies  are  specifically  prescribed.  Each 
individual  congregation  is  bound  to  the  presbjrtery  over  it 
by  the  fact  that  before  it  can  become  a  Presbyterian  congre- 
gation it  must  be  received  by  the  presbytery,  and  can  neither 
obtain  a  minister  or  contract  with  him  without  the  consent 
of  the  pn^sbytery,  nor  can  it  dissolve  such  relation  without 
such  consent.     If  a  congregation  should  refuse  to  obey  these 
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rules,  it  would  be  in  a  state  of  rebellion  against  lawfully  con- 
stituted authority,  and  could  be  properly  excluded  from  the 
body  of  the  church.  If,  in  such  case,  a  minority  of  the  con- 
gregation should  be  willing  to  submit  to  the  authority  of  the 
presbytery,  it  would  be  recognized  by  the  civil  authorities  as 
the  true  congregation,  and  would  have  the  right  to  hold  and 
use  the  church  property.  This  is  the  substance  of  the  de- 
cision in  the  leading  case  of  Watson  v.  Jones,  supra.  The 
vital  connection  between  each  individual  congregation 
4.  and  the  presbytery,  originating  when  the  congrega- 
tion is  received  into  the  presbytery,  is  continued  active 
and  effective  through  the  agency  of  the  church  session  which 
sends  its  delegates  to,  and  thereby  participates  in  the  crea- 
tion and  conduct  of,  the  presbytery.  The  church  session,  so 
far  as  it  is  composed  of  elders,  is  created  by  the  voice  of  the 
people  who  compose  the  congregation,  and,  as  said  in  the 
case  of  Landrith  v.  Hudgins  (1907),  (Tenn.),  120  S.  W.  783, 
**that  organization  is  one  of  associated  churches,  all  linked 
together  by  a  chain  of  constituent  organizations,  each  joined 
to  a  presbytery,  and  each  presbytery,  and  all  the  presby- 
teries, joined  to  the  general  assembly,  the  common  bond  of 
union  between  all  the  churches  and  church  courts.  Each  in- 
dividual church  (congregation)  is,  as  it  were,  a  link  in  a  sec- 
tion of  chain ;  this  section  of  chain  is  welded,  as  it  were,  into 
the  larger  link — the  presbytery;  and  all  the  presbyteries 
linked  together  forming  a  larger  chain — the  general  assem- 
bly; so  that  every  link,  even  to  the  smallest,  is  connected 
with  every  other  link."  It  might  have  been  provided  that 
a  direct  vote  of  the  members  of  each  congregation  should  be 
taken  upon  questions  of  general  concern,  as  in  the  United 
Brethren  Church  {Lamb  v.  Cain  [1891],  129  Irid.  486,  14 
L.  R.  A.  518),  but  the  method  in  fact  provided,  while  more 
circuitous  and  indirect,  is  the  established  met^hod  by  which 
the  congregations  are  given  opportunity  to  express  them- 
selves. The  session  may  send  a  delegate  to  the  presbytery  to 
represent  the  view  of  the  congregation.     This  tends  to  make 
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the  vote  of  that  preshytery  an  expressirni  of  the  consensus  of 
judgment  of  the  various  eon grej^at ions  eoniposing  it,  and 
therefore  a  proposition  of  a  general  nature,  affecting  the 
M'hole  church,  which  receives  the  approval  of  a  majority  of 
the  preshyteries,  must  be  held  and  taken  as  approved  by  a 
majority  of  the  church.  It  was  said  in  the  ease  of  Landrith 
V.  Htidgins,  supra:  **It  is  presumed  that  the  elders  repre- 
senting the  congregations,  and  the  pastors  or  ministers,  know 
the  wishes  of  the  majority,  and  truly  speak  the  voice  of  that 
majority — in  other  words,  that  they  truly  represent  the 
wishes  of  the  congregations.  Such  is  the  course  that  must 
be  pursued  on  any  general  question  that  can  be  lawfully  sub- 
mitted to  all  of  the  congregations."  The  question  of  imion 
with  another  denomination  can  be  submitted  only  in  this  way. 
The  general  question  upon  which  the  judgment  of  the  con- 
gregations, and  therefore  of  the  members  of  the  church,  is 
desired,  must  be  proposed  by  the  general  assembly,  since 
there  is  no  other  central  authority. 

It  is  essential  at  this  point  to  determine  w^hat  this  consti- 
tution is  and  the  manner  of  its  interpretation  and  construc- 
tion.    The  supreme  court  of  Kentucky  has  held  that 

5.  the  church  judicatories  are  the  repositories  of  all  the 
ecclesiastical  powers  of  the  church,  except  as  limited 
by  the  express  provisions  of  the  constitution.  Wallace  v. 
nughes  (1909),  (Ky.),  115  S.  W.  684. 

The  supreme  court  of  Texas  holds  *Hhat  each  court  must 
find  in  the  constitution  some  express  authority  given  for  the 
performance  of  any  act  by  it."  Brown  v.  Clark  (1909), 
(Tex.),116S.  W.  360. 

The  supreme  court  of  Georgia  said  in  the  case  of  Mack  v. 
Kime  (1007),  129  Ga.  1,  58  S.  E.  184:  **The  authority  of 
the  general  assembly  of  the  Cumberland  Presbyterian  Church 
is  derived  from  the  constitution.  This  church,  in  its  form 
of  government,  is  like  its  predecessor.  The  form  of  govern- 
ment is  not  unlike  the  federal  form  of  government  under 
which  we  live.     The  general  assembly  of  the  church  is  the 
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highest  legislative,  executive  and  judicial  power  of  the 
church.  It  has,  in  these  three  capacities,  all  the  authority 
that  is  expressly  conferred  by  the  constitution,  as  well  as 
that  which  is  necessarily  implied  from  any  of  the  express 
powers  therein  granted  or  from  the  general  design  and  pur- 
pose for  which  the  organization  was  formed." 

These  courts,  considering  in  the  cases  cited  the  same  ques- 
tions presented  in  this  case,  each  held  with  the  Presbyterian 
Church  in  the  United  States  of  America,  but  the  agreement 
between  them  seems  to  be  largely  restricted  to  the  result. 

**  A  constitution  of  a  voluntary  association  or  a  corporation 
is  nothing  more  than  a  by-law  under  an  inappropriate  name. 

*  *  •  The  provisions  of  the  established  by-laws  of  an  as- 
sociation such  as  that  with  which  the  assured  united  are 

*  *  *  elements  of  the  contract  of  insurance.  They  are 
factors  which  cannot  be  disregarded.  That  they  have  this 
effect,  all  who  become  members  of  the  association  must  know. 
A  person  who  enters  an  association  must  acquaint  himself 
with  its  laws,  for  they  contribute  to  the  admeasurement  of 
his  rights,  his  duties  and  his  liabilities.  *  *  *  It  is  not 
one  by-law,  or  some  by-laws  of  which  the  member  must  take 
notice,  for  he  must  take  notice  of  all  which  affect  his  rights 
or  interest.  *  •  •  Where,  as  here,  there  is  an  express 
and  clear  reservation  of  the  right  to  amend  he  is  bound  to 
take  notice  of  the  existence  and  effect  of  that  reserved 
power."  Supreme  Lodge,  etc.,  v.  Knight,  supra.  And  see 
Pfilster  v.  Gerwig  (1890),  122  Ind.  567,  571.  There  is  in 
these  cases  an  element  which  does  not  exist  in  a  purely  re- 
ligious society;  but,  follo\^nng  the  analogy,  it  must  be  held 
that  the  authority  of  the  governing  bodies  is  limited  and  de- 
fined by  the  constitution  of  the  church,  and  that  the  pro- 
visions thereof  are  a  part  of  the  compact  by  which  the  church 
and  tlic  church  members  are  united.  Beary,  JJeasley  (1893), 
98  Mich.  279,  57  N.  W.  270,  24  L.  K.  A.  615,  621. 

What  such  governing  bodies  are  thorel)y  authorized  to  do, 
including  matters  of  necessary  implication,  they  may  do,  and 
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each  possesses  those  inherent  powers  which  are  necessary  to 
the  fulfilment  of  its  respective  functions.  What  is  not  thus 
authorized  may  not  be  done  by  the  governing  bodies.  The 
constitution  expressly  provides  for  amendment,  when,  in  the 
judf^rment  of  the  church,  obtained  in  the  manner  provided, 
change  or  addition  is  demanded.  That  the  Cumberland 
Presbyterian  Church  had  power  to  abandon  its  or- 

6.  ganization,  and  to  incorporate  its  membership  into  the 
Presbyterian  Church  in  the  United  States  of  America, 

is  undoubted.  The  object  of  the  existence  of  Christian 
churches  is  the  same.  Denominational  differences  are  not 
intended  to  be  unending.  A  union  with  another  organiza- 
tion may  be  regarded  by  the  church  as  a  step  in  consumma- 
tion of  the  common  purpose.  The  same  considerations  hold 
good  with  regard  to  beneficial  societies.  The  accomplishment 
of  benevolence  is  a  common  object,  and  a  union  of  two  socie- 
ties, engaged  in  promoting  such  object,  is  unquestionably 
within  the  discretion  of  the  societies,  subject,  of  course,  to 
legislative  restrictions  upon  the  power  of  incorporated  com- 
panies in  that  behalf.  But  it  by  no  means  follows  that  the 
board  of  directors,  trustees  or  church  courts  have  inherent 
power  to  merge  the  society  which  they  represent  into  another 
one.  The  inherent  power  to  do  that  is  in  the  members  of  the 
church,  the  society,  the  lodge,  and  nowhere  else. 

That  the  courts  of  the  Cumberland  Presbyterian  church 

were  not  designed  to  be  the  possessors  of  inherent  power  to 

do  such  acts,  is  shown  by  section  twenty-five  of  the  re- 

7.  vision  of  the  constitution,  which  is,  in  part,  as  follows: 
**And  the  jurisdiction  of  these  courts  is  limited  by  the 

express  provisions  of  the  constitution.**  There  is  a  reason 
in  the  historj'^  of  the  Cumberland  Presbyterian  Church  for 
the  provision  quoted.  The  founders  of  that  church  had  been 
severely  dealt  with  })y  the  general  assembly  of  the  Presby- 
terian Church  in  the  United  States  of  America  in  1804-9. 
It  was  nntural  for  the  church  founded  by  them  specifically 
to  declare  that  the  courts  of  their  church  had  only  such  pow- 
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ers  as  are  expressly  conferred  upon  them,  and  that  they  in- 
tended to  do  this,  seems  reasonably  clear  from  the  language 
(luoted.  To  deny  such  purpose,  upon  the  ground  that  to  ex- 
press it  the  word  **to''  should  have  been  used  instead  of  the 
word  **by,"  is  a  mere  quibble. 

The  constitution  provides  that  the  general  assembly  shall 
have  power  **to  concert  measures  for  promoting  the  pros- 
perity and  enlargement  of  the  church.  To  receive  under  its 
jurisdiction  other  ecclesiastical  bodies  whose  organization  is 
conformed  to  the  doctrine  and  order  of  this  church."  This 
language  does  not  admit  of  any  construction  except  that  the 
integrity  of  the  temporal  organization  of  the  church  is  to  be 
preserved  and  its  legal  and  ecclesiastical  existence  continued 
and  enlarged.  Authority  to  merge  or  abandon  the  organiza- 
tion is  not  conferred.  This  was  evidently  the  understanding 
of  the  general  assembly  as  to  its  own  power.     Having 

8.  appointed  a  committee  to  confer  with  the  other  organi- 
zation as  to  the  subject  of  church  union,  it  submitted 
the  question  to  the  membership  through  the  machinery  pro- 
vided for  that  purpose,  and  if  the  church  itself,  acting  in 
regular  form,  having  complete  power  over  its  creed,  name 
and  organization,  had  decided  to  unite  with  the  other  church, 
such  action  would  have  been  regularly  taken. 

The  joint  report  of  the  committee  advised:  (1)  That  the 
two  churches  be  united  under  the  name  of  the  Presbyterian 
Church  in  the  United  States  of  America,  which  preserved  in- 
tact its  creed,  name  and  organization,  while  the  Cumberland 
Presbyterian  Church  surrendered  its  name,  creed  and  organi- 
zation, and  was  absorbed  by  the  first-named  church.  (2) 
That  such  union  be  effected  on  the  doctrinal  basis  of  the  con- 
fession of  faith  of  the  Presbyterian  Church  in  the  United 
States  of  America,  as  revised  in  1903,  and  of  its  other  doc- 
trinal and  ecclesiastical  standards.  The  question  addressed 
to  the  presbyteries  called  for  a  categorical  answer,  and  was 
as  follows : 
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*'Do  you  approve  of  the  reunion  and  union  of  the 
Presbyterian  Church  in  the  United  States  of  America 
and  the  Cumberland  Presbyterian  Church  on  the  fol- 
lowing basis:  The  union  shall  be  effected  on  the  doc- 
trinal basis  of  the  confession  of  faith  of  the  Presby- 
terian Church  in  the  United  States  of  America,  as  re- 
.  vised  in  1903,  and  of  its  other  doctrinal  and  ecclesias- 
tical standards;  and  the  scriptures  of  the  old  and  new 
testaments  shall  be  acknowledged  as  the  inspired  work 
of  God,  the  only  infallible  rule  of  faith  and  practice!" 

The  use  of  the  word  ** reunion"  does  not  change  the  legal 
effect  of  the  proposition.  The  Cumberland  Presb>i;erian 
Church  and  the  Presbyterian  Church  in  the  United  States 
of  America  had  never,  as  churches,  been  united.  The  Cum- 
berland organization  was  created  by  persons  who  had  been 
members  of  the  Presbyterian  Church  in  the  United  States 
of  America,  and  had  dei)arted  from  it.  In  one  sense  the 
combination  of  these  churches  would  be  a  reunion,  but  in  the 
same  sense  the  merger  of  the  Presbyterian  church  into  the 
Catholic  church  would  also  be  a  reunion,  and  it  is  scarcely 
necessary  to  say  that,  from  a  legal  point,  the  question  is  one 
of  the  union  of  two  independent  churches. 

The  first  subdivision  of  the  plan  which  involved  a  surren- 
der of  the  name  and  organization  of  the  Cumberland  Presby- 
terian Church  was  not  submitted  to  the  presbyteries,  but  was 
determined  by  the  general  assembly  of  the  Cumberland  Pres- 
byterian Church.  The  question  did  not  arise  in  the  Presby- 
terian Church  in  the  United  States  of  America,  because  un- 
der the  plan  of  union  that  church  was  to  retain  both  its  name 
and  organization.  The  general  assembly  had,  as  we  have 
seen,  no  authority  in  itself  to  merge  the  Cumberland  Presby- 
terian Church.  The  vote  of  the  presbyteries  was  in  favor 
of  union  upon  tlio  basis  indicated.  If  what  was  thereafter 
done  was  iicc(\ssarily  iiuidontal  to  union,  it  must  be  regarded 
as  authorizcMl  })y  the  vote.  If  it  was  not  necessary  thereto, 
then  it  must  1)(^  rci?ardcd  as  tlu»  action  of  the  general  assem- 
bly with  regard  to  a  matter  not  within  its  authority.     The 
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theory  that  the  action  taken  amounted  to  an  amendment  of 
the  constitution,  and  e(mf erred  sueh  authority,  has  evidently 
been  deduced  since  the  constitutionality  of  the  action  of  the 
general  assembly  has  been  (|uestioned.  No  amendment  was 
recommended.  This  is,  by  the  terms  of  section  sixty  of  the 
constitution,  the  first  step.  None  was  voted  upon  and  none 
was  made.  The  conduct  of  governing  bodies  must  conform 
to  the  constitution,  and  constitutions  are  not  changed  by 
their  failure  so  to  conform.  The  plan  of  union  provided 
for    the    merger    of    the    Cumberland    Presbyterian 

9.  Church  into  the  Presbyterian  Church  in  the  United 
States  of  America.     To  merge  is  to  "swallow  up." 

March's  Thesaurus  Diet.     IVIerger  is  **the  absorption  of  a 

thing  of  lesser  importance  by  a  greater,  whereby  the  lesser 

ceases  to  exist  but  the  greater  is  not  increased.''    Bouvier's 

Law  Diet.     A  consolidation  takes  place  when  both 

10.  companies  are  extinguished  and  a  new  one  created, 
taking  over  the  holdings  of  those  passing  out  of  exist- 
ence. Adams  v.  Yazoo,  etc.,  R.  Co.  (1899),  77  Miss.  194,  24 
South.  200,  317,  28  South.  956,  60  L.  R.  A.  33 ;  McMahan  v. 
Morrison  (1861),  16  Ind.  172,  79  Am.  Dec.  418;  Clearwater 
v.  Meredith  (1863),  1  Wall.  25,  17  L.  Ed.  605;  St.  Louis, 
etc,  R,  Co.  V.  Berry  (1884),  113  U.  S.  465,  5  Sup.  Ct.  529, 
28  L.  Ed.  1055 ;  Clarke  &  Marshall,  Priv.  Corp.,  p.  1042.  A 
consolidation  is  also  defined  as  a  union  of  two  or  more  cor- 
porations, which  necessarily  results  in  a  new  one.  Adams  v. 
Yazoo,  etc.,  R.  Co.,  supra;  State,  ex  rel.,  v.  Montana  R.  Co. 
(1898),  21  Mont.  221,  53  Pac.  623,  45  L.  R.  A.  271;  Miles 
Lamp  Chimney  Co.  v.  Erie  Fire  Ins.  Co.  (1905),  164  Ind. 
181;  Totvn  of  Longview  v.  City  of  Crawfordsville  (1905), 
164  Ind.  117,  68  L.  R.  A.  622;  McMahan  v.  Morrisoji,  supra. 

Merger  and  consolidation  are  equally  productive  of 

11.  union,  and  union  might  have  been  had  without  either 
merger  or  consolidation.      Union   means  agreement, 

concord,  harmony.     The  Union — the  league  of  States — does 
not  involve  the  destruction  of  anv  of  them.     The  word  used 
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is  most  general,  and  could  mean  many  different  things,  so 
that  the  vote  for  union  was  not  necessarily  a  vote  for  the 
merger  of  the  Cumberland  Presbyterian  Church — for  the 
surrender  of  its  organization  or  the  extinguishment  of  its 
name.  Under  the  Presbvterian  system,  the  members  of  the 
church  have  no  direct  voice  in  the  matter,  but  it  must  be  de- 
termined by  the  presbyteries  for  them,  and  it  was  extremely 
important  that  there  should  have  been  a  full  and  fair  sub- 
mission of  the  whole  matter  to  the  presbyteries.  Had  this 
been  made,  it  might  easily  be  that  the  proposition  would  have 
been  defeated,  or,  being  carried,  that  litigation  and  contro- 
versy would  not  have  arisen  from  it. 

There  are  hore  two  churches  claiming  the  property  of  the 

Cumberland  Presbyterian  Church;  one  of  them  by  that  name 

and  one  as  the  successor  of  that  church  under  the 

12.  name  of  the  Presbyterian  Church  in  the  United  States 
of  America,  and  *'the  central  question  in  this  case  is 
this:  Which  of  these  organizations  is  the  church?"  Lamh 
v.  Cain  (1891),  129  Ind.  486,  508,  U  L.  R.  A.  518.  **No 
principle  is  better  settled  than  that  property  conveyed  to 
trustees  for  the  use  of  a  church  by  its  denominational  name, 
as  was  the  case  here,  creates  a  trust  for  the  promulgation  of 
the  tenets  and  doctrines  of  that  denomination."  Smith  v. 
Pedigo  (1896),  145  Ind.  361,  416,  19  L.  R.  A.  433.  See,  also, 
Mt  Zion  Baptist  Church  v.  Whitmorc  (1891),  83  Iowa  138, 
49  N.  W.  81,  13  L.  R.  A.  198,-  Park  v.  Chaplin  (1895),  96 
Iowa  55,  64  N.  W.  674,  59  Am.  St.  353,  31  L.  R.  A.  141 ;  Lamb 
V.  Cain,  supra.  The  property  being  held  in  trust  for  the 
purpose  named,  the  title  to  it  is  in  that  part  of  a  divided  con- 
gregation w^hich  is  acting  in  harmony  with  its  laws,  usages, 
custom  and  principles.  Smith  v.  Pedigo,  supra;  White  Lick 
Quarterly  Meeting,  etc.,  v.  White  Lick  Quarterly  Meeting, 
etc.  (1883),  89  Ind.  136;  Tanthis  v.  Kemp  (1907),  40  Ind. 
App.  649 ;  Park  v.  Chaplin,  supra. 

Those  sections  of  the  Westminster  creed  heretofore  quoted 
are  clear  and  concise.     They  enunciate  the  doctrine  of  pre- 
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destination.  The  founders  of  the  Cumberland  Pres- 
13.    byterian  Church  were  expelled  for  the  reason  that  they 

were  not  in  accord  with  the  doctrine.  The  brief  state- 
ment of  the  new  church,  made  in  1813,  was  ecpially  clear. 
The  conflict  between  those  doctrines  is  both  manifest  and  his- 
torical, and  admits  of  no  denial.  Harmony  between  the  two 
churches  can  be  had  only  by  a  renunciation  of  the  Westmin- 
ster doctrine,  or  a  surrender  of  the  distinctive  idea  of  the 
Cumberland  church.  Such  surrender  would,  however,  re- 
sult in  leaving  those  who  refuse  to  join  in  it  in  possession  of 
the  property  held  in  trust  for  the  advancement  of  the  faith 
held  by  the  early  Cumberland  Presbyterian  Church.  It  is 
claimed  that  the  approach  has  been  made  by  the  other  party. 
So  far  from  the  Presbyterian  Church  in  tlie  I.^nited  States 
of  America  havinp:  renounced  any  part  of  the  Westminster 
creed,  it  is  apparent  from  the  record  that  such  creed  is  still 
held  in  its  entirety.  The  preamble  of  the  declaratory  state- 
ment of  1903  recites  that  a  desire  has  been  formally  expressed 
for  the  disavowal  of  certain  inferences,  and  for  a  declaration 
of  certain  aspects  of  revealed  truth  which  appear  at  the  pres- 
ent time  to  call  for  more  explicit  statement.  That  the  West- 
minster confession  is  adhered  to  in  its  entirety  by  the  Pres- 
byterian Church  in  the  United  States  of  America  is  emphat- 
ically declared  by  it.  A  resolution  of  its  general  assembly  in 
1904  is  as  follows : 


<( 


Resolved  (4)  that  the  assembly,  in  connection 
with  this  whole  subject  of  union  with  the  Cumberland 
Presbyterian  Church,  places  on  record  its  judgment 
that  the  revision  of  the  confession  of  faith,  effected  in 
1903,  has  not  impaired  the  integrity  of  the  system  of 
doctrine  contained  in  the  confession  and  taught  in  the 
Holy  Scriptures,  but  was  designed  to  remove  misappre- 
hensions as  to  the  proper  interpretation  thereof. ' ' 

In  1906,  in  an  answer  to  an  address  from  the  Cumberland 
general  assembly,  it  said : 

"We  had  not  heard,  until  your  communication  an- 
nounced it,  that  anybody  had  claimed  or  induced  others 

Vol.  44—33 
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to  believe  that  the  Presbyterian  Church  in  the  United 
States  of  America  had  abandoned  the  Westminster  con- 
fession of  faith.    This  is  not  true." 

This  is  a  candid  expression  of  fact.  It  is  more  than  prob- 
able that  such  serious  and  clear  minded  men  as  composed  the 
general  assembly  of  the  Presbyterian  Church  in  the  United 
States  of  America,  had  they  intended  to  change  the  creed, 
would  have  done  so  in  direct  and  unambiguous  phrase,  with- 
drawing those  expressions  to  which  further  assent  was  re- 
fused. Additions  which  may  leave  room  for  disputation  as 
to  the  present  meaning,  and  declarations  regarding  infer- 
ences to  be  drawn  from  language  which  does  not  admit  of 
doubt  as  to  its  meaning,  are  not  equivalent  thereto. 

This  much  has  been  said  on  the  assumption  that  questions 

discussed  have  not  been  foreclosed  by  the  action  of  the 

general  assembly  of   the   Cumberland   Presbyterian 

14.  Church.  All  those  decisions,  in  which  the  validity  of 
the  attempted  union  has  been  sustained,  rest  in  some 
manner  upon  the  rule  which  is  well  stated  in  the  case  of 
Watson  V.  Jones  (1871),  13  Wall.  679,  20  L.  Ed.  666,  as  fol- 
lows: **In  this  class  of  cases  we  think  the  rule  of  action 
which  should  govern  the  civil  courts,  founded  in  a  broad  and 
sound  view  of  the  relations  of  church  and  state  under  our 
system  of  laws,  and  supported  by  a  preponderating  weight  of 
judicial  authority,  is,  that,  whenever  the  questions  of  disci- 
pline, or  of  faith,  or  ecclesiastical  rule,  custom,  or  law  have 
been  decided  by  the  highest  of  these  church  judicatories  to 
w^hich  the  matter  has  been  carried,  the  legal  tribunals  must 
accept  such  decisions  as  final,  and  as  binding  on  them,  in 
their  application  to  the  case  before  them."  See,  also,  Lamb 
V.  Cain,  supra;  Gaff  v.  Greer  (1882),  88  Ind.  122,  45  Am. 
Rep.  449 ;  White  Lick  Quarterly  Meeting,  etc.,  v.  White  Lick 
Quarterly  Meeting^  etc.,  supra;  Dwenger  v.  Geary  (1888), 
113  Ind.  106;  Hatfield  v.  DeLorig  (1903),  31  Ind.  App.  210; 
Hatfield  v.  DeLong  (1901),  156  Ind.  207,  51  L.  R.  A.  751,  83 
Am.  St.  194;  Smith  v.  Pedigo  (1896),  145  Ind.  361, 19  L.  R. 
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A.  433;  Fuchs  v.  Meisel  (1894),  102  Mich.  357,  60  N.  W.  773, 
32  L.  B.  A.  92;  Bear  v.  Tleasley  (1893),  98  Mich.  279,  57  N. 
W.  270,  24  L.  R.  A.  615;  Schlichter  v.  Keiter  (1893),  156 
Pa.  St.  119,  27  Atl.  45,  22  L.  R.  A.  161. 

Church  cases  involving  the  right  of  property  held  by  re- 
ligious societies  are  classified  in  the  case  of  Watson  v.  Jozies 
(1871),  13  Wall.  679,  20  L.  Ed.  666,  and  such  classification 
has  been  generally  adopted.  **  (1)  The  first  of  these  is  when 
the  property  which  is  the  subject  of  controversy  has  been, 
by  the  deed  or  will  of  the  donor,  or  other  instrument  by 
which  the  property  is  held,  by  the  express  terms  of  the  in- 
strument devoted  to  the  teaching,  support  or  spread  of  some 
specific  form  of  religious  doctrine  or  belief.  (2)  The  second 
is  when  the  property  is  held  by  a  religious  congregation 
which,  by  the  nature  of  its  organization,  is  strictly  independ- 
ent of  other  ecclesiastical  associations,  and  so  far  as  church 
government  is  concerned,  owes  no  fealty  or  obligation  to  any 
higher  authority.  (3)  The  third  is  where  the  religious  con- 
gregation or  ecclesiastical  body  holding  the  property  is  but 
a  subordinate  member  of  some  general  church  organization 
in  which  there  are  superior  ecclesiastical  tribunals  with  a 
general  and  ultimate  power  of  control  more  or  less  complete, 
in  some  supreme  judicatory  over  the  whole  membership  of 
that  general  organization.'* 

Where  a  controversy  arises  in  a  church  of  the  congrega- 
tional style,  and  **  it  is  alleged  *  •  •  that  property  thus 
dedicated  is  being  diverted  from  the  use  intended 

15.  by  the  donor,  by  teaching  a  doctrine  different 
from  that  contemplated  at  the  time  the  donation 
was  made,  however  delicate  and  diificult  it  may  be, 
it  is  the  duty  of  the  court  to  inquire  whether 
the  party  accused  of  violating  the  trust  is  teaching 
a  doctrine  so  far  at  variance  with  that  intended  as  to  defeat 
the  objects  of  the  trust,  and  if  the  charge  is  found  true,  to 
make  such  orders  in  the  premises  as  will  secure  a  faithful  ex- 
ecution of  the  trust  confided,     Watson  v.  Jones  [1871],  13 
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Wall.  679,  20  L.  Ed.  666;  Miller  v.  Oahle  [1845],  2  Denio 
492;  Attorney-General,  ex  rel.y  v.  Pearson  [1817],  3  Mer. 
353;  Watkins  v.  Wilcox  [1876],  66  N.  Y.  654;  Attorney- 
General,  ex  rel,  v.  Town  of  Dublin  [1859],  38  N.  H.  459; 
Happy  V.  Morton  [1864],  33  111.  398;  Fadness  v.  Braunborg 
[18891,  73  Wis.  257,  41  N.  W.  84.'* 

In  the  case  of  Lamb  v.  Cain  (1891),  129  Ind.  486,  510,  14 
L.  R.  A.  518,  it  is  said:  **If  such  trust  is  confided  to  a  re- 
ligious denomination  or  congregation  it  is  not  in  the  power 
of  a  majority  of  that  denomination  or  congregation,  how- 
ever large  the  majority  may  be,  by  reason  of  a  change  of  re- 
ligious views,  to  carry  the  property  thus  dedicated  to  the 
support  of  a  new  and  different  doctrine." 

In  the  case  of  Park  v.  Chaplin  (1895),  96  Iowa  55,  64  N. 
W.  674,  59  Am.  St.  353,  31  L.  R.  A.  141,  it  was  held  that  the 
majority  of  the  members  of  a  Free- Will  Baptist  society 
could  not,  as  against  the  will  of  a  minority,  transfer  property 
to  the  Baptist  church,  which  had  been  obtained  for  the  use 
and  benefit  of  the  first-named  denomination ;  that  a  provision 
in  the  manual  of  church  government  of  the  Free- Will  Bap- 
tist Church,  that  a  church  in  good  standing  might  have  a 
letter  of  dismissal  and  recommendation  to  another  evangeli- 
cal denomination,  referred  to  the  church  as  an  ecclesiastical 
body,  rather  than  as  a  purely  legal  body. 

In  the  case  of  Smith  v.  Pedigo  (1896),  145  Ind.  361,  19  L. 
R.  A.  433,  which  was  a  controversy  involving  a  church  of  the 
congregational  style,  it  was  asserted  that  the  action  of  the 
majority  was  conclusive  upon  the  civil  courts.  Regarding 
this  claim  the  court  said:  **The  main  contention  of  the  ap- 
pellees is  that  they  represent  the  majority  of  the  members  of 
the  church  that  belonged  thereto  at  the  time  that  the  division 
took  place,  and  that  the  acts,  rules  and  orders  adopted  by 
them  in  the  regular  course  of  church  business  are  the  acts  of 
Mount  Tabor  Regular  Baptist  Church,  and  therefore  bind- 
ing on  all  members,  both  majority  and  minority,  whether 
those  acts  were  in  accord  with  the  laws,  usages,  practice,  faith 
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and  belief  upon  which  the  church  was  originally  founded 
or  not.  In  other  words,  their  contention  substantially 
amounted  to  this:  That  the  acts  of  the  majority,  done  in 
the  regular  course  of  church  business,  is  the  law  of  the 
church,  no  matter  how  great  the  departure  from  the  original 
faith  and  law  upon  which  the  church  is  founded.  While  the 
appellants  contend  that  the  acts  of  the  majority,  though  done 
in  the  regular  course  of  church  business,  but  in  violation  of 
the  laws,  usages,  faith  and  principles  upon  which  the  church 
was  founded,  and  over  the  protest  and  objection  of  the 
minority,  are  not  binding  on  anybody  and  are  not  the  acts  of 
the  church.     •     •     •     if  the  majority  cannot  admit  one  who 

does  not  believe  or  acquiesce  in  the  articles  of  faith, 
16.    then  it  would  be  equally  true  that  the  majority  have 

no  power  to  change  the  faith  of  the  church  against  the 
objection  or  protest  of  the  minority.  As  well  might  it  be 
contended  that  a  banking  corporation  or  association,  by  a 
majority  vote  of  its  stockholders  or  directors,  could  change 
its  business  from  banking  to  insurance  business,  or  into  that 
of  a  railroad  company  against  the  protest  of  the  minority, 
and  vice  versa.  *  *  *  The  contention  amounts  to  this: 
The  church  becoming  divided  into  two  factions  on  account 
of  a  difference  in  religious  belief  and  faith,  the  majority 
being  accused  by  a  minority  of  departing  from  the  original 
faith,  they  sit  in  judgment  in  their  o^vn  case,  pass  solemn 
judgment  in  their  favor  that  they,  being  a  majority,  and 
hence  the  church,  had  a  right  to  change  the  faith,  and  hence 
are  not  guilty  of  the  charge.  *  *  *  The  only  thing  that 
can  rescue  this  claim  from  the  charge  of  unmitigated  assump- 
tion pure  and  simple,  is  the  contention  that  a  majority  fac- 
tion of  a  church  divided  into  two  conflicting  bodies  on  ac- 
count of  differences  as  to  the  standard  of  faith  is  the  real 
and  true  church.  That  contention,  we  have  seen,  has  no 
foundation  in  law  or  authority.  To  permit  such  majority, 
under  such  groundless  assumption,  to  exclude  or  excommuni- 
cate the  minority,  who  still  adhere  to  the  original  faith,  and 
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claim  to  be  the  church  so  as  to  affect  property  rights,  would 
be  a  reproach  to  the  law.  It  would  be  the  law  making  the 
title  to  the  property  turn  upon  a  mere  trick." 

In  the  case  just  quoted  from,  great  weight  was  given  to 

the  finding  of  a  religious  body  without  authority  to  which  the 

contending  factions  had  voluntarily  submitted  their 

17.  dispute,  and,  upon  a  consideration  of  all  the  facts,  the 
doctrine  in  issue  was  upheld  by  the  court.  While  the 
case  at  bar  involves  church  property  held  by  a  denomination 
which  has  a  complete  and  carefully  prepared  system  of  judi- 
cature, it  does  not  come  within  the  principle  enunciated  by 
the  third  subdivision  before  quoted.  If  the  controversy  was 
based  upon  a  division  originating  between  the  members  of 
different  factions  of  the  Washington  church,  it  would  come 
within  the  doctrine  of  such  subdivision,  and  the  civil  courts 
would  be  constrained  to  adopt  the  conclusions  reached 

16.  by  presbytery,  synod  or  assembly,  to  which  the  issue 
had  been  in  due  form  of  ecclesiastical  law  submitted. 
This  controversy,  however,  arises  from  and  is  based  upon  a 
schism  which  has  tfiken  place,  not  primarily  in  the  Washing- 
ton church,  but  in  the  general  assembly  of  the  Cumberland 
Presbyterian  Church  itself.  To  give  to  the  action  of  the  ma- 
jority of  such  general  assembly  authority  to  foreclose  the 
question  would  be  to  make  such  majority  the  sole  judge  of  its 
own  controversy,  and  subject  to  the  exact  criticism  applicable 
to  the  claim  that  the  majority  of  a  congregational  church  can 
decide  for  itself,  and  preclude  investigation  by  the  civil 
courts  when  the  right  of  property  is  involved.  Fucks  v. 
Meisel  (1894),  102  Mich.  357,  60  N.  W.  773,  32  L.  R.  A.  92; 
Bear  v.  BeasUy  (1893),  98  Mich.  279,  57  N.  W.  270,  24 
L.  R.  A.  615. 

**  Where  a  schism  occurs  in  an  ecclesiastical  oi^raniza- 
tion  which  leads  to  a  separation  into  distinct  and  con- 
flicting bodies,  the  ivspective  claims  of  such  bodies 
to  the  use  of  the  property  belonging  to  the  organiza- 
tion must  be  determined  by  the  principles  which  underlie  the 
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control  of  voluntary  associations.  If  there  he  within  the  or- 
j^anization  oflficers  or  duly  appointed  persons  in  whom  the 
powers  of  such  control  are  vested,  those  who  adhere  to  the 
acknowledged  organism  by  which  the  organization  is  gov- 
erned are  entitled  to  the  use  of  the  property,  without  refer- 
ence as  to  whether  they  constitute  a  majority  of  members. 
The  title  to  the  property  of  a  divided  church  is  in  that  part 
of  the  organization  which  is  acting  in  harmony  with  its  own 
law;  and  the  ecclesiastical  laws,  usages,  customs,  principles 
and  practices,  which  were  accepted  and  adopted  by  the 
church  before  the  division  took  place,  constitute  the  standard 
for  determining  which  of  the  contesting  parties  is  in  the 
right."  White  Lick  Quarterly  Meeting,  etc.,  v.  White  Lick 
Quarterhj  Meeting^  etc.  (1883),  89  Ind.  136.  See,  also,  Oaff 
V.  Greer  (1882),  88  Ind.  122,  45  Am.  Rep.  449;  Krecker  v. 
Shirey  (1894),  163  Pa.  St  534,  30  Atl.  440,  29  L,  R.  A.  476. 
If  there  were  a  tribunal  provided  to  which  the  schism  in  the 
general  assembly  of  the  Cumberland  Presbyterian  Church 
could  in  due  form  of  law  be  submitted  and  determined,  no 
further  inquiry  would  be  here  made;  but  there  is  no  such 
tribunal  provided,  and  where  **  property  rights  are  involved 
the  secular  courts  will,  as  a  rule,  decide  the  merits  of  the 
case  for  themselves."  Hatfield  v.  DeLong  (1901),  156  Ind. 
207,  51  L.  R.  A.  751,  83  Am.  St.  194.  Of  course,  so  far  as 
merely  ecclesiastical  questions  are  concerned,  where 

18.  rights  of  property  are  not  involved,  the  civil  courts  do 
not  take  jurisdiction.    Hatfield  v.   DeLong    (1901), 

156  Ind.  207,  51  L.  R.  A.  751,  83  Am.  St.  194;  Hatfield  v. 
DeLong  (1903),  31  Ind.  App.  210;   Yanthis  v.  Kemp,  supra. 
The  question  as  to  which  faction  of  the  Cumberland  gen- 
eral assembly,  and  of  the  church  w^hich  following  its  lead 
divides  into  factions,  represents  the  true  doctrine  of 

19.  the  Cumberland  Presbyterian  Church  is  therefore  to 
be  decided  by  the  civil  courts.     Landrith  v.  Hudgins 

(1909),   (Tenn.),  120  S.  W.  783.     The  authorities  in  this 
State  are  in  accord  upon  this  question.     In  Lamb  v.  Cain, 
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r.upm,  the  question  for  decision  was  as  to  the  adoption  of  a 
proposed  amendment  to  the  (confession  of  faith  and  of  the 
■  oiistitution  of  the  church  of  the  United  Brethren  in  Christ. 
Tlio  Supreme  Court  carefully  reviewed  the  facts  relative  to 
suf  h  amendment,  and  held  it  to  have  been  lej^ally  adopted. 
Ill  doins?  this,  weight  was  given  to  the  finding  of  the  circuit 
Muirt  that  the  amended  creed  was  not  antagonistic  to  the 
i/rin(  iples  of  the  original  one.  The  distinction  between  those 
'  :iH('s  in  which  the  schism  takes  place  in  the  highest  tribunal 
t^f  the  organization  and  those  in  which  it  arises  in  subsidiary 
departments  was  not  made,  and  for  that  reason  the  court 
said  such  rules  **need  not  be  examined  here." 

Even  if  the  finding  of  the  Cumberland  general  assembly 

were  conceded  the  force  of  a  conclusive  adjudication,  it  does 

not  embrace  all  of  the  necessary  matters  here  involved. 

20.  The  general  assembly  has  not  declared  the  respective 
doctrines  of  the  two  denominations  to  be  either  iden- 
tical or  substantially  identical.  The  concurrent  declaration 
upon  the  subject  is  as  follows : 


<( 


In  adopting  the  confession  of  faith  of  the  Presbyte- 
rian Church  in  the  United  States  of  America,  as  re- 
vised in  1903,  as  a  basis  of  union,  it  is  mutually  recog- 
nized that  such  agreement  now  exists  between  the  sys- 
tems of  doctrine  contained  in  the  confessions  of  faith  of 
the  two  churches  as  to  warrant  this  union — a  luiion 
honoring  alike  to  both. 


>> 


That  an  essential  difference  does  exist  appears  from  a  reso- 
lution adopted  by  the  Presbyterian  general  assembly  in  May, 
1906,  in  part,  as  follows: 

**That  ministers,  ruling  elders  and  deacons,  in  ex- 
pressing approval  of  the  Westminster  confession  of 
faith,  as  revised  in  1903,  are  required  to  assent  only  to 
the  system  of  doctrine  contained  therein;  and  not  to 
every  particular  statement  in  it." 

Those  members  of  the  Cumberland  Presbyterian  Church 
who  insist  that  the  property  of  that  organization  is  being 
diverted  are  not  precluded  by  the  conclusion  that  **such 
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agreement"  exists  as  to  warrant  the  union,  nor  can  the 
identity  of  doctrine  necessary  to  a  legal  union  be  created  by  a 
resolution  formally  excusing  those  of  one  church  from  belief 
in  part  of  the  articles  of  the  creed  of  the  church  into  which 
they  are  incorporated.  They  have  a  right  to  insist  upon  a 
confession  of  faith  of  which  they  can  say  in  deep  sincerity 
^'I  believe." 

Language  used  by  the  supreme  court  of  Iowa  in  Park  v. 
Chapl}7i  (1895),  96  Iowa  55,  64  N.  W.  674,  59  Am.  St.  353, 
31  L.  R.  A.  141,  is  especially  apt  here:  '*It  is  not  any  part 
of  our  duty  to  decide  whether  the  diflference  between  the 
respective  articles  of  faith,  covenants  and  practice  of  the  two 
denominations  is  substantial.  It  may  be  true  that  changes  in 
such  matters  are  constantly  going  on,  and  that  it  is  beyond 
human  power  to  prevent  them;  that  in  those  things  which 
make  for  worldly  prosperity,  as  popularity,  wealth  and  num- 
bers, the  defendant  church  would  be  greatly  benefited  by 
the  union  with  the  Baptist  denomination  as  proposed;  but 
considerations  of  that  kind  have  nothing  to  do  with  the  legal 
rights  of  the  parties  to  this  action,  and  cannot  be  given 
weight  in  determining  the  questions  of  which  we  have  juris- 
diction. It  is  enough  for  the  purposes  of  this  case  that  the 
two  denominations  are  now  separate  and  distinct ;  that  the 
property  in  controversy  was  acquired  by  the  defendant 
church  for  the  special  benefit  of  one  of  them ;  and  that  the 
plaintiffs,  being  members  of  that  church  and  of  that  denomi- 
nation, object  to  the  proposed  change  and  insist  that  it  shall 
not  be  made." 

The  judgment  is  reversed  and  the  cause  remanded,  with  in- 
structions to  sustain  appellants'  motion  for  a  new  trial. 
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Ox  Petition  for  Rehearing. 

RoBY,  P.  J. — ^Appellees'  ar^iraent  is  interwoven  with  erro- 
neous assumptions,  and  proceeds  upon  apparent  misappre- 
hension. This  is  a  mere  lawsuit  over  the  ownership  of  real 
estate.  The  right  of  the  appellees'  church  to  believe  as  it 
chooses  and  to  worship  as  it  wishes  is  in  no  single,  remote 
manner  involved.  It  claims  to  own  certain  houses.  It 
claims  such  ownership  on  the  ground  that  the  Cumberland 
Presbyterian  Church,  which  built  and  owned  them,  has  be- 
come a  part  of  the  Presbyterian  Church  in  the  United  States 
of  America.    Appellants  deny  this,  and  say  they  are 

20.  not  united  or  merged;  that  the  proceedings  to  that 
end  were  ineflPective ;  that  unity  of  doctrine  was  nec- 
essary, and  that  such  unity  did  not  exist.  Appellees  claim 
that  the  question  was  solely  for  the  general  assembly  of  the 
Cumberland  Presbyterian  Church,  and  that  it  found  that 
such  agreement  now  exists  between  the  systems  of  doctrine 
contained  in  the  confession  of  faith  of  the  two  churches  as 
to  warrant  this  union.  This  comes  short  of  a  finding  of  the 
unanimity  necessary.  The  following  is  a  part  of  the  report 
submitted  by  the  conunittee  from  the  Cumberland  Presby- 
terian Church : 

*'But  brethren  dwell  together  in  unity,  not  by  identity 
of  beliefs,  nor  by  the  acceptance  of  absolutely  unobjec- 
tionable doctrinal  symbols,  but  by  mutual  tolerance,  for- 
bearance and  love." 

The  committee  from  the  Presbyterian  Church  in  the  United 
States  of  America  reported,  in  part,  as  follows : 

**The  revision  of  the  confession  of  faith  had  effected  no 
material  change  in  the  doctrinal  attitude  of  our  church." 

Sec  Boj/Ies  v.  Roberts  (1909),  222  Mo.  613,  121  S.  W.  805. 
Therefore  to  counsel's  in((uiry,  '* Shall  this  honorable  court 
deny  to  this  great  church  the  right  to  interpret  its  own  doc- 
trine?" the  answer  must  be  that  what  the  court  has  denied, 
is  the  right  of  this  great  church  to  compel  the  appellants  to 
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accept  its  interpretation  against  their  beliefs,  except  that 
such  interpretation  shall  have  been  so  made,  in  strict  accord- 
ance with  form,  as  to  become  conclusive  upon  them.  The 
question  is  not  what  this  great  church  believes,  but  what  it 
may  compel  others  to  believe,  on  the  compulsion  of  surrender- 
ing property  rights.  So  free  indeed  is  this  church  to  place 
its  own  interpretation  upon  the  doctrines  taught  by  the 
Master,  that  were  it  to  renounce  litigation  as  a  means  of 

« 

grace  no  one  would  have  power  to  say  nay.  But  claim- 
ing title  in  court  it  must  do  as  other  litigants,  and  sulfmit 
each  link  in  its  chain  to  the  test. 

The  statement  of  the  opinion  quoted  from  Smith  v.  Pedigo 
(1896),  145  Ind.  361, 19  L.  R.  A.  433,  32  L.  R.  A.  838,  to  the 
effect  that  property  conveyed  to  a  church  by  a  denomina- 
tional name  is  held  in  trust  for  the  promulgation  of  the  doc- 
trinc^  and  tenets  of  that  denomination,  is  the  subject  of  much 
criticism.    It  is  true  that  such  trust  is  not  specific, 

21.  but  general  for  the  uses  of  the  congregation,  but  un- 
less it  does  exist  the  appellee  church  would  be  without 

standing,  since  it  claims  to  hold,  as  the  successor  of  the  Cum- 
berland Presbyterian  Church,  property  held  by  it  for  such 
use. 

The  disposition  of  this  litigation  really  turns  upon  the 
accuracy  of  the  statement  heretofore  made,  to  the  effect  that 
the  schism  which  has  arisen  took  place  in  the  general 
16.    assembly,  and  that  such  fact  incapacitated  that  tribu- 
nal from  rendering  a  conclusive  adjudication  upon  the 
subject-matter  thereof.     If  this  is  not  true,  then  the  majority 
vote  in  the  general  assembly  ended  the  matter.     If  it  is  true, 
there  is  no  doubt  in  this  court  of  the  correctness  of  the  con- 
clusion heretofore  announced.    Is  there  a  schism  in  the  Cum- 
berland Presbyterian  Church?    A  schism  is  defined  as  the 
splitting  up  of  a  church.     Has  there  been  a  splitting 

22.  up  of  the  Cumberland  Presbyterian  Church?    The 
record  and  briefs  herein  are  eloquent  of  the  fact. 

When  and  where  did  the  schism  first  take  tangible  form? 
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When  one  part  of  the  general  assembly  of  1906  declared  that 
church  by  that  name  to  be  a  thing  of  the  past,  while  the  other 
part  of  that  assembly,  carrying  out  a  previously-announced 
purpose,  **met  at  the  Grand  Army  hall"  and  completed  the 
organization  of  the  general  assembly  which  claimed  and  still 
claims  to  speak  for  the  Cumberland  Presbyterian  Church,  if 
this  was  not  a  schism,  and  if  it  did  not  take  place  in  the  gen- 
eral assembly  it  would  be  interesting  to  know  what  it  was  and 
where  it  took  place.  But  appellees'  counsel  ask  if  we  would 
deny  full  credit  to  the  judgment  of  a  court  of  a  sister  state 
because  there  was  a  majority  and  minority  opinion  t  It 
might  be  better  to  ask  whether  an  ordinance  of  secession, 
adopted  by  a  majority  vote,  could  foreclose  a  loyal  minority 
when  the  record  was  produced  in  a  sister  state  f  Neither 
illustration  is  well  chosen.  The  Cumberland  Presbyterian 
Church  in  Indiana  is  subject  to  the  law  of  Indiana.  ''The 
duly  chosen  and  authorized  representatives  of  the  members 
are  alone  vested  with  power  to  determine  when  a  change  is 
demanded,  and  with  their  discretion  courts  will  not  inter- 
fere. *  *  *  Courts  will  compel  adherence  to  the  charter 
and  to  the  purpose  for  which  the  society  was  organized  but 
they  will  do  no  more."  Supreme  Lodge,  etc.,  v.  Knight 
(1889),  117  Ind.  489,  497,  3  L.  R.  A.  409.  When  it 
23.  appeared  that  fraud  was  practiced  to  procure  a  church 
judgment,  fair  on  its  face,  the  court  interposed.  Hat- 
field  V.  DeLong  (1901),  156  Ind.  207,  51  L.  R.  A.  751,  83 
Am.  St.  194.  Here  is  a  general  assembly  divided,  each  part 
claiming  to  represent  the  church.  The  court  is  compelled  to 
ascertain  which  body  does,  in  fact,  represent  the  church; 
which  is  adhering  to  the  purpose  for  which  the  society  was 
organized.  When  that  fact  is  settled,  the  action  of  ^he  law- 
ful body  will  be  accorded  controlling  place.  This  is  exactly 
the  situation  which  has  so  frequently  arisen  in  this  State 
when  the  quarrel  was  between  the  members  of  a  church  of 
the  congregational  form  of  government.  Appellees  contend 
that  the  majority  in  the  general  assembly  of  1906  foreclosed 


MAY  TERM,  1909.  525 

Kamsey  v.  Hicks — 14  Ind.  App.  490. 

all  inquiry.  This  was  exactly  the  question  discussed  in 
Smith  V.  Pedigo,  supra.  It  is  not  a  question  of  majorities ; 
it  is  a  question  of  power.  Appellees  would  concede  that  a 
majority  could  not,  over  the  objection  of  a  minority,  have 
merged  the  Cumberland  Presbyterian  Church  with  the  Chris- 
tian Scientists.  It  is  said  in  the  opinion  that  the  Presby- 
terian Church  in  the  United  States  of  America  consists  of  its 
members.  This  statement  was  incorrect.  It  is  for  the 
church  to  say  of  what  it  consists,  and,  adopting  the  views  ex- 
pressed by  counsel,  it  is  now  held,  modifying  the  opinion,  that 
the  church  consists  of  members  and  officers,  and  that  its  gov- 
ernmental power  comes,  not  from  the  people,  but  from  the 
Divine  Founder  of  the  Christian  religion,  which  power  is 
vested  in  church  officers,  organized  into  church  courts,  acting 
in  accordance  with  a  written  constitution. 

The  counsel  say:  **The  tendency  in  the  Christian  church 
is  confessedly  toward  unification,  and  this  unification  is  re- 
garded as  the  wise  and  Christian  cause  which  should 

24.  obtain  through  Christendom.  Have  the  courts  no  duty 
to  assist  in  the  great  work  ? ' '  There  has  been  sounded 
throughout  the  case  a  tone  not  unfamiliar  in  history.  Unifi- 
cation has  been  the  tendency,  as  counsel  say.  Philip  of  Spain 
sought  it,  and  the  courts  of  his  time  had  a  duty  laid  upon 
them.  The  judgments  of  the  inquisition  were  formed  to 
"assist  in  the  great  work.**  Haughty  priest  and  zealous 
ruler,  bearing  fagot  and  sword,  have  ridden  fast  and  far. 
On  yonder  curling  thread  of  white  smoke  the  soul  of  Servetus 
went  to  God.  The  courts  do  have  a  duty  to  perform,  and  so 
long  as  that  duty  is  regarded  the  most  humble  dweller  in  the 
hills  may  worship  in  his  own  way,  in  his  own  house,  accord- 
ing to  the  dictates  of  his  own  conscience,  secure  and  unafraid. 

Petition  overruled. 
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wulschner^tbwart  music  company  v. 

Hubbard. 

[No.  6,831.    Filed  November  3,  1909.] 

1.  Fraud. —  Remedies. —  Defenses. —  Election. —  Rescission. —  The 
purchaser  of  property  induced  to  purchase  through  fraud  may 
retain  the  proi>erty  and  set  up  such  fraud  as  a  defense,  or  he  may 
rescind  and  thus  defeat  the  action  for  the  purchase  price,    p.  528. 

2.  Pleading. — Answer. — Rescission. — Fraud. — An  answer  of  re- 
scission for  fraud  must  show  a  return  of  the  property,  or  an  offer 
to  return,  or  allege  that  it  was  of  no  value,    p.  528. 

3.  Pleadino. — Ansiccr. — Fraud. — Damages. — ^An  answer  of  fraud 
must  show  that  the  defendant  was  damaged  thereby,    p.  528. 

4.  Pleading. — Answer. — Conditional  Sale. — An  answer.  In  an  ac- 
tion for  the  purchase  price  of  a  piano,  that  such  piano  was  sold 
subject  to  certain  warranties,  and  that  if  such  warranties  were 
false  the  defendant  should  hold  such  piano  at  the  plaintiff's  dis- 
posal, is  sufficient,  where  it  alleges  that  such  warranties  were 
false,  and  that  the  defendant  holds  the  piano  at  the  plaintiff's 
disposal,    p.  528. 

5.  Pleading. —  Cross-Complaint. —  Fraud. —  Damages. —  Value  of 
Property. — A  cross-complaint  for  damages  for  breach  of  warranty 
In  the  sale  of  a  piano,  which  sets  out  only  the  contract  price  of 
the  piano,  and  not  its  actual  value,  is  insufficient    p.  528. 

6.  Appeal. — Doubtful  Result. — Errors  of  the  trial  court  cannot  be 
held  harmless,  where  the  result  is  not  clearly  right,    p.  529. 

Prom  Johnson  Circuit  Court ;  W.  J.  Buckingham^  Special 
Judge. 

Action  by  the  Wulschner-Stewart  Music  Company  against 
Charles  A.  Hubbard.  Prom  a  judgment  for  defendant, 
plaintiff  appeals.    Reversed. 

Oscar  Mathews,  R.  M.  Miller  and  H,  C,  Bamett,  for  ap- 
pellant. 
David  E.  Watson  and  L.  Ert  Slack,  for  appellee. 

CoMSTOCK,  J. — Appellant  brought  this  action  ia  the 
Morgan  Circuit  Court  against  the  appellee  to  recover  the 
price  of  a  certain  Chickering  piano  sold  to  him  by  appellant. 
Upon  change  of  venue  the  cause  was  tried  in  the  Johnson 
Circuit  Court. 
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The  complaint  is  in  three  paragraphs.  The  first  and  sec- 
ond are  based  on  a  note  for  a  piano  sold  and  delivered 
to  defendant;  the  third  is  on  a  check  alleged  to  have  been 
given  to  plaintiif  for  value  received.  Defendant  answered  in 
six  paragraphs.  A  demurrer  was  sustained  to  the  third. 
The  first  was  a  general  denial ;  the  second,  want  of  consid- 
eration for  the  note  and  check;  the  fourth  admits  that  on 
March  24,  1905,  defendant  purchased  from  plaintiff  a  certain 
Chickering  piano  for  the  agreed  price  of  $475,  and  alleges 
that  he  was  induced  to  purchase  said  instrument  by  false  and 
fraudulent  representation  as  to  the  grade,  quality,  tone, 
mechanism  and  market  value  of  the  same ;  that  he  learned  of 
the  falsity  of  said  representations  in  a  few  days  after  the 
delivery  of  said  piano  and  the  execution  of  the  check ;  that 
at  the  time  of  learning  said  fact  he  notified  plaintiff  that  the 
piano  was  not  as  represented  and  that  it  was  at  his  house  in 
Martinsville,  Indiana,  subject  to  plaintiff's  order,  and  that 
said  piano  is  now  in  his  possession. 

The  fifth  paragraph  contains  substantially  the  same  repre- 
sentations, alleging  that  they  were  made  as  warranties  by 
plaintiff,  that  the  defendant  relied  upon  said  warranties, 
that  it  was  agreed  that  if  said  piano  was  not  as  represented 
there  would  be  no  sale,  and  that  the  piano  should  remain 
with  the  defendant  as  the  property  of  the  plaintiff  and  sub- 
ject to  its  disposal. 

The  sixth  paragraph  is  substantially  the  same  as  the 
fourth,  except  that  it  does  not  give  any  definite  time  as  to 
when  defendant  learned  that  the  piano  was  not  as  repre- 
sented and  was  not  in  time,  and  alleges  that  after  learning 
said  facts  he  notified  plaintiff  that  he  would  not  receive  said 
piano,  but  would  hold  the  same  subject  to  its  order. 

The  court  overruled  plaintiff's  demurrer  to  the  fourth, 
fifth  and  sixth  paragraphs  for  w^ant  of  facts,  and  the  cause 
was  put  at  issue  by  reply  in  general  denial.  A  trial  resulted 
in  a  verdict  and  judgment  in  favor  of  defendant.    The  ml- 
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ings  on  the  demurrers  are  among  the  errors  assigned  and 
discussed. 

The  purchaser  of  property  who  has  been  induced  to  make 

the  purchase  by  fraud  has  an  election  of  remedies.    He  may 

retain  the  property,  and,  when  sued  for  the  purchase 

1.  money,  may  set  up  the  fraud  as  a  defense.    If  the  in- 
jury sustained  by  the  purchaser  be  equal  to  or  greater 

than  the  purchase  money,  he  may  defeat  the  action  entirely, 
lie  may,  if  he  choose,  rescind  the  contract,  and  thus  defeat 
an  action  for  the  purchase  money.     In  the  latter  case,  how- 
ever, he  must  show  a  return  of  the  property,  or  an 

2.  offer  to  return  it,  or  that  it  was  of  no  value.    Said 
fourth  paragraph  is  insufficient  as  a  plea  of  rescissicm, 

for  the  reason  that  no  return  or  offer  to  return  is  sho^vn,  nor 

that  the  piano  was  of  no  value.     Cates  v.  Bales  (1881),  78 

Ind.  285.    Neither  is  said  paragraph  good  upon  the 

3.  ground  of  fraud.     It  does  not  show  that  appellee  was 
damaged.    Some  injury  must  be  charged  as  the  result 

of  the  fraud. 

Said  fifth  paragraph  shows  a  conditional  sale.     There  was 

to  be  no  sale  unless  the  piano  was  as  represented,  and  said 

piano  was  to  remain  in  the  possession  of  the  appellee, 

4.  as  the  property  of  the  appellant,  subject  to  its  dis- 
posal.   We  think  as  to  this  paragraph  the  demurrer 

was  properly  overruled,  because  the  piano  was  to  be  held  by 
appellee,  according  to  the  terms  of  alleged  contract,  subject 
to  the  order  of  the  appellant.  The  court  erred  in  overruling 
the  demurrer  to  the  sixth  paragraph,  for  the  reasons  stated 
as  to  the  ruling  on  the  fourth  paragraph. 

Appellee  also  filed  a  cross-complaint,  in  which  he  set  out 

substantially  the  same  averments  as  to  the  purchase  of  the 

piano  and  the  representations  as  to  the  grade,  quality 

5.  and  market  price  of  the  instrument  as  are  set  out  in 
the  paragraphs  of  answer,  and  alloprod  substantially 

the  same  defect  in  the  instrument,  and  that  by  reason  of  said 
false  and  fraudulent  representations  he  is  damaged  in  the 
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sum  of  $600,  for  which  amount  he  demands  judgment.  The 
court  overruled  a  motion  to  strike  out  said  cross-complaint. 
It  does  not  show  the  value  of  the  instrument  purchased,  but 
only  the  contract  price.  It  simply  avers  fraud,  and  does 
not  aver  the  actual  value  of  the  piano.  It  was  therefore 
insufficient. 

We  do  not  lose  sight  of  the  rule  that  errors  of  pleadings 
are  to  be  disregarded,  when  it  affirmatively  appears 

6.  that  a  correct  result  has  been  reached.  Upon  the  rec- 
ord the  correctness  of  the  result  is  not  clear. 

Other  alleged  errors  need  not  be  considered. 

Judgment  reversed,  with  instructions  to  sustain  the  de- 
murrers to  the  fourth  and  sixth  paragraphs  of  answer,  and 
for  further  proceedings  not  inconsistent  with  this  opinion. 


Spade  v.  The  State  of  Indiana. 

[No.  7,19a    Filed  November  4,  1909.] 

1.  Appeal. — From  Juvenile  Courts, — An  appeal  lies  to  the  Appel- 
late Court,  from  any  judgment  of  a  Juvenile  court,  except  one 
founded  upon  a  plea  of  guilty,    p.  531. 

2.  Appeal. — From  Juvenile  Courts. — Affidavits, — Sufficiency, — ^The 
sufficiency  of  an  affidavit  charging  defendant  with  ooutributing  to 
the  delinquency  of  a  child  cannot  be  questioned  on  appeal,    p.  533. 

3.  CouBTS. —  Juvenile, —  Misdemeanors, —  Jurisdiction, —  Juvenile 
courts  have  the  power,  in  aid  of  their  other  powers,  to  punish 
in  misdemeanor  cases,    pp.  533, 534. 

4.  Judgment. — TtcOy  for  Same  Cause. — Failure  to  Satisfy, — Estop- 
pel to  Question, — A  defendant  ordered,  by  a  superior  court  that 
granted  to  his  wife  a  divorce,  to  pay  $1.50  per  week  for  the  sup- 
port of  hia  infant  child,  and  who  was  also  ordered  by  the  juvenile 
court  to  pay  a  like  amount  for  the  same  purpose.  Is  estopped  to 
question  the  riglit  to  Impc^se  two  judgments  for  the  same  cause 
so  long  as  he  refuses  to  pay  either,    pp.  533, 535. 

5.  Parent  and  Child. — Support. — It  is  the  duty  of  an  able-bodied 
father  to  support  his  infant  child,     p.  5.3.3. 

6.  Parent  and  Child. — Support, — Custody. — Dirorcc. — ^^Phe  fact 
that  the  court  granting  to  a  wife  a  divorce  from  her  husband 

Vol.  44—34 
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takes  from  him  the  custody  of  their  infant  child,  does  not  relieve 
him  fnmi  his  duty  to  support  such  child,    p.  534. 
7.    CouRTri. — Juvenile. — Suspenditiff  Judgment, — ^The  Juvenile  courts 
have  the  imwer  to  suKpend  sentence  in  cases  of  misdemeanors 
tried  before  them.    p.  51^5. 

From  Juvenile  Court  of  Elkhart  County ;  James  8.  Dodge, 
Judge. 

Prosecution  by  The  State  of  Indiana  against  Clarence  L. 
Spade.  From  a  judgment  of  conviction,  defendant  appeals. 
Affirmed. 

Ira  IL  Church  and  James  L,  Harmon,  for  appellant. 
James  Bingham,  Attorney-General,  Alexander  G,  Cavins, 
William  H.  Thompson  and  Edward  M.  White,  for  the  State. 

Watson,  J. — The  Juvenile  Court  of  Elkhart  County  upon 
the  affidavit  of  William  J.  Sigerfoos,  adjudged  on  March  11, 
1909,  that  Berniee  Spade  was  a  female  chil^  under  seven- 
teen years  of  age ;  that  she  wsls  bom  on  May  22,  1906 ;  that 
the  appellant,  Clarence  L.  Spade,  was  the  father  of  said  child, 
and  that  said  child  was  a  dependent  and  neglected  child ;  that 
it  had  no  money  nor  means  of  support,  and  should  be  made  a 
public  ward,  and  accordingly  the  custody  of  the  child  was 
awarded  to  the  Board  of  Commissioners  of  the  County  of 
Elkhart  until  she  should  become  twenty-one  years  of  age  and 
until  the  further  order  of  the  court. 

On  March  12,  1909,  Lloyd  L.  Burris,  prosecuting  attorney 
in  and  for  Elkhart  county,  filed  his  affidavit  against  the  ap- 
pellant herein,  and  alleged  that  appellant  was  the  parent  of 
said  Berniee  Spade,  and  had  the  care,  custody  and  control  of 
said  child,  who  was  two  years  old  on  May  22,  1908,  and  dom- 
iciled in  said  Elkhart  county,  Indiana;  that  said  appellant 
did  unlawfully,  and  by  reason  of  wilful  neglect,  encourage 
and  contribute  to  the  neglect,  delinquency  and  dependency  of 
said  child,  which  diild  was  on  March  11,  1909,  by  judgment 
of  the  Juvenile  Court  of  Elkhart  County,  adjudged  a  de- 
pendent and  neglected  child. 
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The  defendant  appeared  before  James  S.  Dodge,  judge  of 
said  juvenile  court,  and  moved  to  quash  the  affidavit  herein, 
which  motion  was  by  the  court  overruled  and  excepted  to  by 
the  defendant.  Trial  was  had,  and  the  court,  after  hearing 
the  evidence,  found  the  defendant  guilty  as  charged,  and  as- 
sessed a  fine  of  $100  against  appellant.  The  judgment  on 
said  findings  is  as  follows:  **It  is  therefore  considered  and 
adjudged  by  the  court  that  said  defendant  is  guilty  as 
charged  in  the  affidavit,  namely,  of  contributing  to  the  de- 
linquency of  Bernice  Spade,  and  that  he  pay  to  the  State  of 
Indiana  a  fine  in  the  sum  of  $100.  And  the  court  now  sus- 
pends said  judgment,  and  orders  said  defendant  released 
from  custody,  under  the  conditions  that  he  shall  report  to 
this  court  once  each  three  months,  and  shall  provide  for  and 
care  for  said  neglected  child,  Bernice  Spade,  by  paying  to  the 
clerk  of  the  Elkhart  Circuit  Court,  for  the  use  of  the  Board 
of  Commissioners  of  the  County  of  Elkhart,  the  sum  of 
$1.25  per  week,  each  week,  for  the  support  of  said  child. ' ' 

Prior  to  the  act  of  1907  (Acts  1907,  p.  221,  §1635  Bums 
1908)  no  appeal  was  authorized  from  any  judgment  in  the 

juvenile  courts  of  Indiana.     The  section  authorizing 
1.    such  an  appeal  is  as  follows:     ''That  an  appeal  to  the 

Appellate  Court  shall  lie  from  a  decision  and  judg- 
ment of  the  juvenile  court,  except  when  there  has  been  a  plea 
of  guilty.  The  party  appealing  shall  file  a  transcript  in  the 
office  of  the  Clerk  of  the  Supreme  Court  within  thirty  days 
from  the  date  of  the  rendition  of  the  judgment  appealed 
from.  It  is  hereby  made  the  duty  of  the  judge  of  the  juve- 
nile court,  when  such  appeal  is  prayed,  to  certify  the  facts  of 
the  case  in  the  form  of  a  special  finding,  and  the  Appellate 
Court  shall  pass  on  the  sufficiency  of  such  facts  to  sustain  the 
judgment  rendered.  In  case  the  party  appealing  questions 
the  sufficiency  of  the  evidence  to  warrant  the  findings  thus 
made  by  the  court,  such  evidence  shall  be  incorporated 
in  a  bill  of  exceptions  filed  in  said  juvenile  court  and  made  a 
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part  of  the  record.  The  special  findings,  and  not  the  in- 
formal complaint,  shall  be  considered  as  the  basis  of  the  judg- 
ment rendered,  and  no  snch  judgment  shall  be  reversed,  ex- 
cept as  the  finding  of  facts  or  evidence  to  sustain  the  same 
shall  be  found  by  the  Appellate  Court  to  be  insufficient.  An 
assignment  of  error  that  the  decision  of  the  juvenile  court  is 
contrary  to  law  shall  be  sufficient  to  present  both  the  suffi- 
ciency of  the  facts  found  to  sustain  the  judgment  and  the 
sufficiency  of  the  evidence  to  sustain  the  findings.  Cases  ap- 
pealed from  such  court  shall  have  precedence  over  all  other 
cases.  The  prosecution  and  appeal  of  such  cases  shall  be  gov- 
erned as  to  costs  and  otherwise  as  to  matters  not  herein  pro- 
vided for  by  the  statutes  in  reference  to  criminal  prosecu- 
tions." 

The  special  findings  herein  are,  in  substance,  as  follows: 
Bemice  Spade  was  a  female  child  under  the  age  of  seventeen 
years,  to  wit,  two  years  old  on  May  22,  1908.  She  lived  in 
Elkhart  county,  and  was  a  dependent  and  neglected  child. 
The  appellant  unlawfully  and  by  reason  of  wilful  neglect  en- 
couraged and  contributed  to  the  neglect,  delinquency  and  de- 
pendency of  said  child,  and  the  Juvenile  Court  of  Elkhart 
County  had  adjudged  it  a  delinquent  and  neglected  child. 
Bemice  Spade  is  the  child  of  Clarence  L.  Spade  and  Lilly 
Spade.  On  November  28,  1908,  said  Clarence  L,  Spade  and 
Lilly  Spade  were  divorced  by  judgment  of  the  Elkhart  Su- 
perior Court,  and  said  Lilly  Spade  was  awarded  the  care  and 
custody  of  said  child,  and  said  Clarence  L.  Spade  was  ordered 
to  pay  $1.50  per  week  to  Lilly  Spade  for  the  support  of  said 
Bemice  Spade  and  Robert  M.  Spade.  Said  Clarence  L. 
Spade  from  December  5,  1908,  to  January  11,  1909,  paid  to 
the  clerk  of  the  Elkhart  Superior  Court,  as  ordered,  the  sum 
of  $12,  which  sum  was  paid  to  Lilly  Spade.  Said  Clarence 
L.  Spade  has  not  contributed  anything  toward  the  support  of 
said  Bemice  Spade  since  November  28,  1908.  On  that  day 
said  child  was  deserted  by  its  mother,  Lilly  Spade,  and  she 
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did  not  support  said  child  from  said  date,  which  was  well 
known  to  the  defendant  herein.  During  all  the  time  since 
November  28,  1908,  Clarence  L.  Spade  was  a  young,  able- 
bodied  man,  free  from  sickness.  During  all  of  said 
time  he  either  had  work  or  could  have  obtained  it. 
Neither  Clarence  L.  Spade,  Lilly  Spade,  nor  Bernice  Spade 
has  any  property  of  any  kind  or  character.  Clarence  L, 
Spade  has  steady  employment,  by  which  he  is  earning  $1.50 
per  day,  and  is  able  to  and  has  employed  two  attorneys  to 
resist  the  payment  of  money  for  the  support  of  said  child. 
Said  findings  were  made  on  March  22,  1909. 

It  is  insisted  by  the  appellant  that  the  affidavit  filed  herein 

is  not  sufficient,  and  the  court  erred  in  overruling  his  motion 

to  quash  the  same.     This  appeal  is  taken  under  the 

2.  special  statute  which  provides  that  **the  special  find- 
ings, and  not  the  informal  complaint,  shall  be  con- 
sidered as  the  basis  of  the  judgment  rendered,''  etc^  so  the 
contents  or  the  sufficiency  of  the  affidavit  is  not  to  be  meas- 
ured by  the  rule  usually  enforced  in  criminal  cases.  The 
proceedings  are  in  a  measure  summary,  and  the  right  to  ap- 
peal is  only  given  upon  the  conditions  named.     The  juvenile 

court  is  given  the  jurisdiction  and  power  to  punish  in 

3.  misdemeanor  cases  in  aid  of  its  other  powers  and 
jurisdiction. 

The  appellant  contends  that  he  is  now  confronted  with  the 

judgments  of  two  courts  of  Elkhart  county,  and  he  knows  not 

which  way  to  go.     In  his  brief  he  says :     *  *  It  seems  to 

4.  be  a  case  of  its  being  dangerous  to  be  safe."    It  is 
true  that,  by  the  judgments  of  the  two  courts,  he  is 

ordered  to  pay  for  the  support  of  his  abandoned,  helpless 

child,  but  it  is  not  this  that  is  troubling  the  appellant.     It  is 

how  to  avoid  obe3nng  the  order  of  either  court.     It  is  shown, 

and  so  found  by  the  court,  that  appellant  is  an  able- 

5.  bodied  man,  able  to  labor  and  support  his  helpless,  de- 
pendent child.    It  is  therefore  his  duty,  under  our 
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statutes,  to  do  so.  This  was  his  duty  at  the  com- 
mon law,  even  though  there  was  no  remedy  to  enforce 
the  same.  Turner  v.  Flagg  (1893),  6  Ind.  App.  563,  572; 
Ramsey  v.  Ramsey  (1889) ,  121  Ind.  215,  6  L.  R.  A.  682.  Nor 
will  the  fact  that  he  had  been  deprived  of  the  care  and 
6.  custody  of  his  child,  by  reason  of  his  own  conduct, 
relieve  him  from  the  duty  imposed  upon  him  by  law  to 
support  it,  and  if  he  is  neglectful  of  this  duty,  the  statute, 
as  well  as  chancery,  will  compel  him  to  discharge  this  obliga- 
tion. Leibold  v.  Leibold  J1902),  158  Ind.  60;  TuUis  v. 
Shaw  (1908),  169  Ind.  662;  2  Nelson,  Div.  and  Sep., 
§§981,  984.  In  2  Bishop,  Mar.,  Div.  and  Sep.,  §§1223, 
1224,  the  author  says:  **It  is  not  the  policy  of  the 
law  to  deprive  children  of  their  rights  on  account  of  the  dis- 
sensions of  their  parents,  to  which  they  are  not  parties ;  or  to 
enable  the  father  to  convert  his  own  misconduct  into  a  shield 
against  parental  liability.  •  •  •  Parents  are  required 
by  the  law  to  maintain  their  offspring.  They  cannot  cast  off 
the  obligation  by  its  neglect  or  by  any  other  wrong.  'Com- 
monly where  this  duty  to  a  child  exists,  connected  therewith 
is  the  right  to  its  services.  But  a  father  who  by  ill-doing  for- 
feits his  claim  to  its  services  and  custody  does  not  thereby 
free  himself  from  his  own  duty  of  support." 

The  general  rule  is  that  the  court  granting  the  divorce  and 
assuming  the  control  of  the  offspring  of  the  parties  will  main- 
tain such  control,  and  will  make  such  changes,  if  any, 
3.    from  time  to  time,  upon  proper  showing  as  the  facts 
and  circumstances  reciuire,  for  the  betterment  and  wel- 
fare of  the  child.     The  legislature  created  the  juvenile  courts 
of  Indiana,  to  the  end  that  helpless,  neglected  and  dependent 
children  might  be  properly  cared  for.    These  courts  were 
given  jurisdiction  to  hear  and  determine  charges  of  misde- 
meanor under  the  acts  of  1905  (Acts  1905,  p.  440,  §§1436k- 
1436m  Bums  1905) ,  and  section  two  thereof,  as  amended  by 
the  acts  of  1907  (Acts  1907,  p.  266,  §1648  Bums  1908).    Tut- 
lis  V.  Shaw,  supra. 
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The  court  in  rendering  judgment  may  impose  conditions 

upon  any  person  found  guilty  under  these  acts,  and  so  long 

as  these  conditions  are  complied  with  the  court  is 

7.    authorized  to  suspend  the  judgment.    The  judge  in 

this  case,  exercising  the  power  given  to  the  court,  did 

suspend  the  judgment,  and  ordered  that  appellant,  after 

complying  with  the  conditions  named  therein,  be  released 

from  custody.     This  certainly  did  not  work  any  hardship 

upon  appellant.     He  was  not  required  to  pay  the  fine,  but 

was  required  to  support  his  child#   If  he  had  expended  his 

energies  and  money  for  the  support  of  his  infant  child,  as 

becometh  a  father,  instead  of  to  defeat  the  order  requiring 

him  to  do  his  duty  by  his  child,  it  would  have  been  to  his 

credit,  instead  of  to  his  everlasting  shame. 

Let  the  appellant  comply  with  the  order  of  said  juvenile 
court,  and  if  conflict  arises  between  the  courts  as  to  the  dis- 
bursements of  the  funds  for  the  support  of  this  infant, 
4r  then  it  will  be  time  enough  to  determine  that  question. 

The  evidence  sustains  the  findings. 
Judgment  aflSrmed. 


International  Building  and  Loan  Association 

V.  Stark,  Administrator. 

[No.  C,757.    Filed  November  4,  1909.] 

Judgment. — Scttino  Aside, — Excunahlc  'Neglect. — Fraud. — Where  a 
complaint  was  filed  to  recover  a  payment  made  under  mistalte, 
and  Judgment  was  entered  for  defendant  on  plaintilTs  failure  to 
plead  further,  and  the  plaintiff  subsequently  filed  its  petition  to 
set  aside  such  judgment,  alleging  that  it  did  not  refuse  to  plead, 
and  was  not  present  when  tho  judgment  was  rendered  and  knew 
nothing  tliereof  until  the  filing  of  such  petition,  the  court,  on 
appeal,  will  consider  the  original  complaint  along  with  the  iietitlon 
to  set  aside  such  judgment,  and  will  reverse  the  judgment  refus- 
ing to  set  aside  the  judgment,  the  fads  alleged  In  the  |>etitlon 
constituting  a  fraud  vl\\o\\  the  court  as  well  as  relieving  the  plain- 
tiff from  fault. 

From  Vigo  Circuit  Court ;  James  E,  Piety,  Judge. 
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Petition  by  the  International  Building  and  Loan  Associa- 
tion against  Roscoe  Stark,  as  administrator  de  bonis  non  of 
the  estate  of  Sarah  Welch,  deceased.  From  a  judgment  for 
defendant,  plaintiff  appeals.    Reversed. 

Alfred  R,  Eovcy,  Omer  U.  Newman,  Albert  A.  Brisfor^  C. 
A,  Royse  and  Williatn  N.  Harding,  for  appellant. 

RoBY,  P.  J. — Sarah  Welch,  at  her  death,  was  the  owner  of 
a  stock  certificate  issued  by  the  appellant  association  which 
was  of  the  value  of  $320,  less  $175  previously  paid  to  her. 
After  her  death  her  administrator,  the  appellee,  undertook  to 
withdraw  from  the  association  the  value  of  said  stock,  and  by 
nuitual  mistake  the  amount  previously  paid  thereon  was  over- 
looked and  the  full  amount — $320 — was  paid  to  said  admin- 
istrator, instead  of  $145,  the  amount  to  which  he  was  entitled. 
Upon  discovering  the  mistake,  appellant  filed  its  petition  in 
the  matter  of  said  estate  in  the  court  having  jurisdiction 
thereof,  setting  up  in  great  detail  the  facts  before  summar- 
ized, and  prajdng  an  order  upon  said  administrator  for  the 
repayment  of  said  $175.  The  administrator  appeared  and 
filed  a  plea  in  abatement,  to  which  the  court  sustained  a  de- 
murrer. He  then  demurred  to  the  petition.  His  demurrer 
was  filed  October  8,  1906.  On  June  25,  1907,  the  demurrer 
was  sustained  and  judgment  rendered  in  terms  as  follows: 
**Come  the  parties  by  attorneys  aforesaid,  and  the  court  now 
sustains  the  demurrer  of  the  defendant,  and  the  plaintiff  in- 
terv'enor  herein  failing  and  refusing  to  plead  further,  now 
renders  judgment  on  the  demurrer.  It  is  therefore  now  by 
the  court  ordered,  adjudged  and  decreed  that  the  plaintiff 
intervener  herein  take  nothing  by  this  action,  and  that  the 
defendant,  administrator  of  said  estate,  go  hence  without  day 
and  that  he  recover  of  said  plaintiff  his  costs  and  charges  laid 
out  and  expended  in  this  behalf  taxed  at  $ ." 

The  appellant  subsecjuently  filed  its  verified  motion  to  set 
aside  the  entry  of  said  judgment.     Such  motion  shows  the 
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facts  before  stated,  and  that  such  judfjment  was  entered  with- 
out appellants'  knowledge;  that,  in  fact,  it  was  not  present 
in  court  by  attorney  or  otherwise ;  that  no  exception  was  en- 
tered to  the  ruling;  that  it  did  not  refuse  to  plead  further, 
and  did  not  discover  such  entry  until  the  September  terra  of 
court  following.  It  sets  up  the  steps  taken  by  its  attorneys  to 
press  said  matter  to  a  conclusion.  The  facts  thus  set  up  re- 
lieve it  from  any  imputation  of  neglij^enee  or  laches.  The 
prayer  is  that  the  judgment  thus  inadvertently  entered  be 
set  aside,  and  that  further  proceedings  be  allowed.  This  mo- 
tion was  overruled  on  November  25,  1907,  and  the  question  is 
duly  presented  as  to  whether  the  court  abused  its  discretion 
in  said  ruling. 

The  appellant's  complaint  shows  that  the  appellee  ought, 
as  a  matter  of  natural  equity  and  justice,  to  refund  the 
money  received  by  him  through  mistake,  money  which,  in 
good  conscience,  he  ought  not  to  hold.  The  sustaining  of  a 
demurrer  for  want  of  facts  to  this  pleading  is  a  circumstance 
which  cannot  be  ignored  in  the  consideration  of  the  subse- 
quent proceedings.  The  verified  motion,  as  heretofore  stated, 
relieves  appellant  from  any  imputation  of  fault  in  the  prem- 
ises. If  the  facts  stated  are  true,  and  they  must  be  so  taken, 
the  court  should  have  set  the  judgment  aside  upon  its  own 
motion,  as  a  fraud  upon  it. 

The  judgment  is  reversed  and  the  cause  remande<l,  with  in- 
structions that  appellant  be  given  leave  to  file  an  amended 
complaint,  and  for  further  proceedings. 
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Cleveland,  Cincinnati,  CmcAGO  and  St.  Louis 
Railway  Company  v.  Ensley,  Treasurer. 

[No.  0J8(;.    Filed  November  5,  1909.] 

ft 

1.  Taxation. —  Railroads, —  Omitted  Property. —  Auditors, —  Treas- 
urers,— Duties  of, — Neither  the  county  auditor  nor  the  county 
treasurer  has  any  right  to  place  on  the  tax  duplicates  prop- 
erty belon^inj?  to  a  railroad  company,  the  State  Board  of  Tax 
Commissioners  alone  having  power  to  assess  railroad  companies, 
p.  541. 

2.  Taxation. — RaUroads. — Assessment  of,  in  Wrong  Toumship, — 
Readjustment, — Where  a  railroad  company's  property  has  all 
been  assesseil,  but  part  of  it  was  assessed  and  paid  in  the  wrong 
township,  such  company  cannot  be  made  to  pay  to  the  proper 
township,    p.  542. 

3.  Injunction. —  Taxation. —  Railroads,— ^  Omitted  Property. — An 
assessment  for  taxation,  by  a  county  auditor  and  a  county  treas- 
urer, of  property  belonging  to  a  railroad  company,  can  be  en- 
joined,   p.  543. 

4.  Taxation. — Illegal  Assessment. — Payment  to  TotonsMp. — Rem- 
edy,— Where  a  railroad  company  is  assessed  and  pays  taxes  in 
the  wrong  township,  and  subsequently  is  assessed  for  such 
property  and  pays  such  assessment  in  the  right  township,  such 
company  cannot  recover  the  money  paid  to  the  wrong  township, 
p.  543. 

Prom  Superior  Court  of  Marion  County  (73,511) ;  John 
L.  McMaster,  Jud^e. 

Suit  by  the  Cleveland,  Cincinnati,  Chicago  and  St.  Louis 
Railway  Company  against  Oliver  P.  Ensley,  as  treasurer  of 
Marion  county.  Prom  a  judgrment  for  defendant,  plaintiff 
appeals.    Reversed. 

Leonard  J.  Hackney,  Frank  L.  Littleton  and  John  J.  Kelly, 
for  appellant. 
John  C.  Ruckelshaus  and  C.  8,  Denny,  for  appellee. 

Rabb,  J. — Six  divisions  of  the  appellant's  railroad  run 
through  the  city  of  Indianapolis.  In  doing  so,  some  of  them 
pass  through  Center  township  and  some  through  Wayne 
township  in  Marion  county.    The  proper  oflRcer  of  appellant 
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filed  with  the  auditor  of  Marion  county,  and  with  the  Auditor 
of  State,  schedules  of  all  the  taxable  property  of  appellant  in 
Marion  county,  for  each  of  the  years  1897  to  1906,  inclusive, 
as  required  by  the  provision  of  §§8495,  8503  Bums  1901, 
Acts  1891,  p.  199,  §§77,  85,  and  all  of  appellant's  property 
subject  to  taxation  in  said  county  was  duly  assessed  for  tax- 
ation, for  each  of  said  years,  by  the  State  Board  of  Tax  Com- 
missioners, and  the  report  of  such  assessment  duly  made  by 
said  board  to  the  auditor  of  said  county,  who  extended  the 
taxes  levied  thereon  under  said  assessment  upon  the  tax  du- 
plicate of  said  county,  and  the  taxes  so  assessed  and  levied 
were  regularly  paid  by  appellant  when  due.  But  in  the 
schedules  filed  by  the  appellant's  officials  with  said  officers, 
by  mistake  and  inadvertence,  eight-tenths  of  a  mile  of  one 
division  of  appellant's  main  track,  which  was  located  within 
the  corporate  limits  of  the  city  of  Indianapolis,  was  errone- 
ously described  in  said  schedules  as  being  located  in  Center 
township,  and  certain  parts  of  three  other  divisions  of  appel- 
lant's road  aforesaid,  located  in  Center  and  Wayne  town- 
ships, by  like  mistake  and  inadvertence,  were  erroneously 
described  in  said  schedule  as  being  located  within  the  limits 
of  said  city  of  Indianapolis,  and  upon  this  erroneous  basis 
the  taxes  on  said  road  were  calculated  and  extended  bv  the 
county  auditor  on  the  tax  duplicates  for  said  years,  and  col- 
lected and  distributed  by  the  county  treasurer. 

It  appears  that  as  a  result  of  these  errors  the  city  received, 
on  a  distribution  of  the  taxes  paid  by  appellant  on  its  prop- 
erty in  the  county,  several  hundred  dollars  more  than  it  was 
legally  entitled  to,  had  no  mistake  been  made  in  the  descrip- 
tion of  its  property  in  its  schedules,  and  that  appellant  paid 
in  taxes  more  than  it  would  have  been  legally  liable  for,  had 
said  mistakes  not  been  made. 

In  December,  1896,  the  appellee,  as  treasurer  of  Marion 
county,  assuminp:  that  by  virtue  of  his  office  he  had  authority 
so  to  do,  placed  on  the  tax  duplicate  of  said  county  a  special 
assessment  of  taxes  against  the  appellant's  property,  for 
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municipal,  school  and  library  purposes  in  the  city  of  Indian- 
apolis, amounting  to  $2,795.50,  for  the  years  from  1899  to 
]906,  inclusive,  and  that,  upon  the  report  of  said  treasurer  to 
the  auditor  of  Marion  county  of  said  taxes,  said  auditor 
placed  upon  the  tax  duplicate  of  said  county  a  special  assess- 
ment against  appellant's  property  of  $8,075.08,  the  same 
being  intended  as  a  special  assessment  for  city  purposes  of 
the  taxes  on  that  part  of  appellant's  road  located  in  the  city 
of  Indianapolis,  and  erroneously  described  in  said  schedule 
as  being  located  in  Center  township,  on  the  ground  that  such 
misdescribed  portion  of  appellant's  road  was  ''omitted  prop- 
erty," within  the  meaning  of  §§10310,  10353  Burns  1908, 
Acts  1897,  p.  141,  §1,  Acts  1891,  p.  199  §182. 

This  suit  was  instituted  by  the  appellant  to  enjoin  appellee 
from  enforcing  the  assessment  of  said  special  assessment  of 
taxes.  The  quesljon  was  put  at  issue,  a  trial  was  had,  a  find- 
ing made  against  appellant,  its  motion  for  a  new  trial  over- 
ruled, and  judgment  rendered  against  it  on  the  finding. 

The  sufficiency  of  the  evidence  to  sustain  the  finding  is  the 
question  presented  by  this  appeal.  The  only  evidence  intro- 
duced consisted  of  an  agreement  of  the  facts,  which  are  sub- 
stantially as  set  forth.  It  is  the  contention  of  the  appellee 
that  the  appellant,  upon  the  state  of  facts  exhibited  by  the 
evidence,  has  no  standing  in  court,  for  the  reasons:  (1) 
That  the  facts  show  that  for  eight-tenths  of  a  mile  of  its  road, 
within  the  limits  of  the  city  of  Indianapolis,  which  was 
erroneously  described  in  the  schedules  of  its  property,  filed 
with  the  county  auditor  and  the  Auditor  of  State,  as  being 
located  in  Center  township,  it  is  justly  and  legally  liable  to 
the  city  of  Indianapolis  for  city  taxes  for  all  the  years  named 
in  the  special  assessment,  and  that  mere  irregularity  in  the 
steps  taken  to  enforce  it  will  not  afford  grounds  for  a  suit  in 
equity  to  enjoin  the  collection  of  the  tax.  (2)  That  appel- 
lant has  a  complete  remedy  at  law  for  all  relief  it  is  entitled 
to,  under  the  facts  shown,  by  an  application  to  the  county 
board  for  refunding  of  the  taxes  erroneously  paid  by  it  to 


MAY  TERM,  1909.  541 

Cleveland,  etc.,  R.  CJo.  p.  Ensley — 44  IncL  App.  538. 

Center  and  Wayne  townships,  under  the  provisions  of 
i^§6088-6091  Burns  1908,  §§5813-5815  R.  S.  1881,  and  Acts 
1907,  p.  227,  §1. 

We  are  unable  to  agree  with  this  view.    Here  it  is  shown 

that  all  of  the  appellant's  property,  subject  to  taxation,  was 

set  forth  in  the  schedules  filed  by  it,  as  required  by 

1.  law,  with  the  taxing  officers.  It  was  all  duly  assessed 
for  taxation  by  the  State  Board  of  Tax  Commissioners, 
the  only  body  authorized  under  the  law  to  assess  its  property, 
and  all  the  property  thus  assessed  was  properly  placed  on 
the  tax  duplicate  of  the  county.  None  of  it  was  omitted,  and 
the  taxes  so  assessed  upon  such  property  were  paid  by  the 
appellant. 

There  is  no  warrant  in  the  law  for  the  action  of  the  taxing 
officers  in  placing  on  the  tax  duplicate  a  special  assessment 
against  appellant's  property.  Neither  the  auditor  nor  the 
treasurer  has  anything  whatever  to  do  with  the  assessment  of 
taxes  against  the  property  of  railroad  companies  of  the  char- 
acter of  the  one  here  involved. 

This  question  is  thoroughly  settled  in  the  recent  well-con- 
sidered case  of  Baltimore,  etc,  R.  Co.  v.  Oregon  Tp.  (1908), 
170  Ind.  300,  where  the  question  arose  over  a  claim  presented 
by  the  railroad  company  against  Oregon  township  for  tbe  re- 
payment of  taxes  which  had  been  paid  by  the  company  and 
distributed  to  Oregon  township,  on  accoimt  of  a  similar  mis- 
take in  its  schedules,  in  which  a  certain  part  of  the  company 's 
road,  which  was  in  fact  located  in  another  township,  was 
erroneously  described  as  being  in  said  Oregon  township,  and 
where  the  auditor  of  the  county,  upon  learning  of  such  mis- 
take, assumed  the  authority,  as  the  appellee  and  the  county 
auditor  of  Marion  county  did  in  this  ease,  to  make  a  special 
assessment  of  the  misdescribed  piece  of  the  road  as  omitted 
property,  and  placed  the  same  upon  the  tax  duplicate  as 
being  in  the  township  in  which  it  was  ar»tually  located,  and 
which  special  assessment  of  taxes  the  company  paid.  In  de- 
ciding the  case,  the  court  said:    '*It  is  not  for  the  county 
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auditor,  a  mere  ministerial  officer,  to  review  what  is  in  effect 
the  finding  of  the  board  as  to  the  proper  assessment  of  a  rail- 
road in  a  particular  township.  The  board  has  power  upon 
its  own  initiative  to  make  inquiry  into  the  correctness  of  the 
return,  and  if,  possessing  jurisdiction  and  acting  without 
fraud,  it  errs  in  its  conclusions,  the  taxpayer  cannot  success- 
fully appeal  to  the  courts,  but  must  be  content  with  such 
other  remedy,  by  rehearing  or  otherwise,  as  the  law  may 
afford.  •  •  •  If  it  were  held  that  the  county  auditor  is 
authorized  to  correct  an  assessment  made  by  the  board,  by 
diminishing  the  assessment  in  one  township  in  order  to  in- 
crease it  in  another,  then  it  would  also  follow  that  the  same 
source  of  power  authorizes  him  to  remeasure  the  track  in  a 
county  or  township,  and  diminish  the  assessment  if  found 
excessive.  *  •  •  Appellant  having  reported  four  and 
fifty-two  hundredths  miles  of  its  track  in  Oregon  township, 
and  nothing  appearing  to  show  that  the  board  was  guilty  of 
fraud,  or  that  it  transcended  its  jurisdiction,  as  by  attempt- 
ing to  assess  in  favor  of  said  township  property  which  was  in 
fact  located  elsewhere,  we  perceive  no  ground  for  holding 
that  the  assessment  is  open  to  the  attack  of  this  action.  Cer- 
tainly the  county  auditor  had  no  authority  under  the  show- 
ing made  to  make  a  readjustment  as  against  Oregon  town- 
ship." 

And  so  here,  neither  the  auditor  nor  the  treasurer  had  any 
authority  whatever  to  make  a  readjustment  of  the  assess- 
ments made  by  the  State  Board  of  Tax  Commissioners.  The 
action  of  such  board  in  the  matter  is  conclusive,  though  made 
upon  an  erroneous  return. 

The  decision  in  this  case,  clearly  settles  that  such  assess- 
ment is  conclusive  upon  the  taxpayer,  and  it  necessarily  fol- 
lows Ihat  if  conclusive  upon  the  taxpayer,  it  must  be 
2.  conclusive  upon  the  municipality  entitled  to  the  tax. 
Particularly  is  this  true  if  the  taxpayer  has  in  good 
faith  paid  th(^  taxes  as  levied  and  assessed.     It  is  then  too 
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late  for  even  the  State  Board  of  Tax  Commissioners  to  correct 
the  mistake  by  readjustment  of  the  assessment. 

The  special  assessment,  being  a  nullity,  an  action  to  enjoin 

its  collection  is  the  appropriate  remedy.    McCrory  v.  O'Keefe 

(1904),  162  Ind.  534;  Flecner  v.  Claman  (1887),  112 

3.  Ind.  288;  Hart  v.  Smith  (1902),  159  Ind.  182,  58  L. 
E.  A.  949,  95  Am.  St.  280;  Schmoll  v.  Sclienck  (1907), 

40  Ind.  App.  581. 

The  case  of  Baltimore,  etc,  R.  Co.  v.  -Oregon  Tp,,  supra, 

effectually  settles  the  further  contention  of  appellee  that  the 

appellant  has  a  complete  remedy  at  law.     The  point 

4.  there  decided  is  that  for  a  paj^ment  of  such  illegal 
special  assessment  the  taxpayer  has  no  remedy. 

It  is  insisted  that  the  case  of  Cleveland,  etc,  B.  Co,  v. 
Town  of  Waynetown  (1899),  153  Ind.  550,  is  an  authority 
sustaining  appellee's  contention  that  the  city  is  entitled  to 
the  tax  upon  the  alleged  omitted  eight-tenths  of  a  mile  of  ap- 
pellant's track,  erroneously  described  in  the  schedule  as  being 
located  in  Center  township.  If  this  were  conceded,  the  au- 
thority of  the  case  just  cited  would  be  annulled  by  the  deci- 
sion of  the  Supreme  Court  in  the  case  of  Baltimore,  etc,,  R, 
Co.  V.  Oregon,  supra,  but  there  is  a  very  clear  distinction  be- 
tween the  case  of  Cleveland,  etc,  R.  Co.  v.  Town  of  Wayne- 
town,  supra,  and  the  one  here  presented.  In  the  case  last 
cited  the  decision  of  the  court  was  predicated  upon  the  lack 
of  equity  in  the  taxpayer's  case.  It  was  there  shown  that  the 
plaintiff's  road  ran  through  the  incorporated  town  of  Wayne- 
town,  and  that  the  railroad  property  was  liable  for  taxes 
for  town  purposes,  that  it  had  paid  no  town  taxes,  and  it  was 
held  by  the  court  that  for  the  reason  that  the  company  had 
paid  no  taxes  to  the  town,  it  had  no  standing  in  court  to 
complain  of  the  irregularity  in  the  proceedings  of  the  town, 
by  which  its  property  was  placed  upon  the  tax  duplicate  of 
the  town.  While  here,  it  appears  that  the  defendant  rail- 
road company  has  paid  all  taxes  legally  assessed  against  it. 
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nnd  tliat  of  the  taxes  thus  paid  there  has  been  distributed  to 
the  city  of  Indianapolis  more  than  its  just  proportion  of  the 
same. 

Judp:ment  reversed,  with  instructions  to  ^rant  a  new  triaL 


Groff,  Receiver,  v.  Warner. 

[  No.  (J,S2(;.    Filed  November  5,  1900.] 

1.  Judgment. —  Srfiwif  Afihir. —  Excusable  Neglect, —  Denial  of 
Process. — The  judpcmeut  (lefeudunt  in  a  suit  to  set  aside  a  Judg- 
ment on  the  ground  of  excusiible  neglei't,  may  contradict  the 
sheriff's  return  showinp;  process,  for  the  purpose  of  showing  an 
excuse,  but  not  to  defeat  the  court's  jurisdiction,    p.  548. 

2.  pRocKss. — lietunu — Corporations, — Jurisdiction, — A  sherlfiTs  re- 
turn showing  service  upon  the  secretary  of  the  defendant  coriK)- 
ration,  **lie  being  tlie  lii«:h«'st  officer  of  said  company  found  within 
my  l>ai]i\viclv,"  confers  jurisdiction  upon  the  court,     p.  540. 

o.  JuiXi'MENT. — Scttinf/  Aside. — Ujnoranee  of  Corporation  Presi- 
dent,—  Weif/hinf;  fJridi  nee, — Appeal, — Where  a  defendant  corix>- 
ration  seeks  to  set  aside  a  judgment  because  the  president  of 
sucli  corporation  was  not  served  with  pro<*ess  and  knew  nothing 
of  tlie  suit  until  after  judgment,  and  there  is  evidence  that  he 
did  know  thereof,  the  trial  court's  refusal  to  set  aside  such 
judgment  will  not  be  disturbed  on  ai)peal.     p.  5-10. 

From  Wells  Circuit  Court;    Edwin  C.  Vaughn^  Judge. 

Suit  by  Nathan  B.  Croff,  as  receiver  of  the  Indiana  State 
Oil  Company,  against  Sanniel  Warner.  Prom  a  judgment 
for  defendant,  i)laintiff  appeals.     Affirmed, 

M.  Y,  Camphell  and  Mock  d-  Sons,  for  appellant. 
Ahram  Simmon.^  and  Frank  C,  Dailey^  for  appellee. 

Myers,  J. — ^Appellee  brought  suit  against  a  number  of  de- 
fendants, including  the  Indiana  State  Oil  Company,  a  cor- 
poration, to  quiet  his  title  to  certain  real  estate  in  Wells 
county.  Summons  was  issued  by  the  clerk  to  the  sheriff  of 
Marion  county,  whose  return,  duly  signed  so  far  as  it  related 
to  said  corporation,  was  as  follows: 

'*Came  to  hand  November  14,  1905,  and  served  this 
writ,     •     •     •     and  served  the  within  named  Indiana 
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State  Oil  Company  by  reading  this  writ  to  and  within 
the  hearing  of  Joseph  H.  Stubbs,  secretary  of  said  Indi- 
ana State  Oil  Company,  and  delivering  to  him  a  true 
copy  thereof,  he  being  the  highest  officer  of  said  com- 
pany found  within  my  bailiwick.    November  16,  1905." 

December  4,  1905,  the  defendants  were  duly  defaulted, 
and  judgment  upon  default  was  rendered  against  all  the  de- 
fendants, quieting  the  plaintiff's  title  and  adjudging  costs 
against  the  plaintiff.  At  a  subsequent  term,  on  February 
10,  1906,  the  appellant,  as  receiver  for  safd  company,  filed 
his  motion  to  set  aside  said  default  and  judgment  taken 
against  said  company,  and  to  permit  it  to  answer  the  com- 
plaint on  its  merits.  At  a  later  terra,  by  leave  of  court,  the 
appellant  filed  his  amended  motion,  accompanied  by  affi- 
davits. 

It  appears  that  appellant  was  appointed  receiver,  January 
8,  1906.  The  matter  submitted  for  our  decision  by  counsel 
in  their  briefs  relates  to  the  question  whether,  under  appel- 
lant's application  and  the  showing  made,  the  relief  sought 
should  be  granted  under  the  provisions  of  §405  Burns  1908, 
§396  R.  S.  1881,  whereby  a  court  shall  relieve  a  party  from 
a  judgment  taken  against  him  through  his  mistake,  inadvert- 
ence, surprise  or  excusable  neglect  on  complaint  or  motion 
filed  within  two  years.  It  was  stated  in  the  motion  that  said 
default  and  judgment  against  said  oil  company  were  taken 
**  without  any  service  of  summons  or  process  upon  Michael 
C.  Shea,  who  was  the  president  of  said  corporation,  or  any 
other  chief  officer  of  said  corporation,  although  said  Shea 
was  in,  and  resided  in,  the  city  of  Indianapolis,  Marion 
county,  Indiana,  during  the  year  1905,  as  shown  hy  the  affi- 
davit of  Michael  C.  Shea,"  filed  as  an  exhibit ;  that  the  only 
summons  or  process  ever  served  in  said  cause  was  upon 
Joseph  H.  Stubbs,  secretary  of  the  said  corporation,  at  In- 
dianapolis, Marion  county,  Indiana,  and  that  said  Stubbs 
never  notified  or  informed  any  of  the  chief  officers  of  said  cor- 
VoL.  44—35 
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poration  of  the  service  of  said  process  on  him,  as  shown  by 
the  affidavit  of  said  Stubbs,  made  an  exhibit;  that  neither 
the  president  nor  any  of  the  chief  officers  of  said  corpora- 
tion had  any  notice  or  knowledge  of  the  pendency  of  the 
suit  until  long  after  said  default  and  judgment  were  taken. 

It  is  then  alleged  that  said  corporation  had,  and  the  ap- 
pellant has,  a  valid  and  meritorious  defense,  and  the  facts 
relied  upon  as  constituting  the  defense  are  set  forth.  It  is 
also  alleged  that  the  corporation  is  ready  and  wiUing  to  file 
an  answer  in  the  cause  as  soon  as  the  default  is  set  aside. 

In  the  affidavit  of  Michael  C.  Shea,  dated  February  3, 
1906,  it  is  stated  that  he  is  president  of  the  corporation,  and 
that  he  is  a  resident  of,  and  has  a  place  of  business  in,  the 
city  of  Indianapolis,  Marion  county,  Indiana,  and  could 
easily  have  been  found  by  the  sheriff  of  said  county  within 
his  bailiwick,  if  the  sheriff  had  been  properly  instructed; 
that  he  was  not  served  with  summons  or  notice  of  such  ac- 
tion, nor  did  he  have  any  knowledge  of  the  same  until  after 
judgment  was  rendered.  Fourteen  other  matters  relating  to 
the  defense  are  stated. 

In  the  affidavit  of  Joseph  H.  Stubbs,  he  stated  that  he  is 
the  secretary  of  said  company,  a  corporation  with  its  prin- 
cipal office  at  Indianapolis,  Marion  county,  Indiana;  that 
when  the  sheriff  of  Marion  county  served  summons  upon 
him  in  said  cause  he  did  not  call  the  board  of  directors  to- 
gether, or  personally  call  the  attention  of  the  members  to 
said  summons;  that  he  did  not  notify  the  president  of  the 
company  of  such  service  or  action ;  that  the  sheriff  did  not 
ask  for  the  name  or  address  of  the  president  or  higher  offi- 
cers; that  the  affiant  paid  no  attention  to  the  summons,  a 
copy  of  which  was  left  with  him ;  that  he  gave  notice  to  no 
officer  or  director  of  the  company  of  the  summons,  and,  to 
the  best  of  his  knowledge,  no  officer,  aside  from  himself,  had 
any  knowledge  of  the  existence  of  any  'suit  pending  in  Wells 
county,  Indiana,  instituted  by  Samuel  Warner  or  any  other 
party. 
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There  is  also  filed  in  support  of  the  motion  the  affidavit  of 
William  I.  Lockwell  and  the  affidavit  of  Robert  W.  Wat- 
kins,  containing  statements  relative  to  the  defense  on  the 
merits,  but  nothing  on  the  question  now  under  examination. 

In  the  appellee's  counter-affidavit  he  set  out  the  summons 
and  the  return  thereon  in  the  principal  suit,  stating  that  the 
person  who  made  said  return  was  the  sheriff  of  Marion 
county  during  the  entire  year  1905;  that  said  Michael  C. 
Shea  had  full,  personal  knowledge  concerning  said  suit  after 
it  was  instituted,  and  before  the  default  therein  was  taken ; 
that  after  the  suit  was  instituted,  and  more  than  a  week  be- 
fore the  default,  said  Shea  and  William  P.  Lockwell  called 
upon  the  affiant  at  his  home  in  Wells  county,  and  talked 
with  affiant  concerning  the  suit,  and  requested  affiant  to 
delay  taking  judgment  therein,  and  to  defer  action  in  the 
matter  until  they  could  call  a  meeting  of  the  board  of  di- 
rectors of  said  corporation  for  the  purpose  of  taking  some 
action  in  regard  to  the  suit,  and  asked  affiant  if  an  adjust- 
ment could  not  be  had.  These  statements  in  the  affidavit  of 
the  appellee  were  corroborated  by  the  affidavit  of  Henry 
Warner. 

There  were  also  affidavits  of  Bryan  Whitner  and  Benjamin 
F.  Faust,  stating  facts  showing  that  said  Shea  visited  WeUs 
county  and  had  knowledge  of  the  pendency  of  the  suit  about 
November  15,  1905.  Though  affidavits  of  Shea  and  Lockwell 
were  filed,  as  before  stated,  there  was  no  affidavit  conflicting 
with  the  statement  in  the  counter-affidavits  showing  the  visit 
of  Shea  to  Wells  county  and  his  conversation  there,  nar- 
rated in  the  counter-affidavits. 

It  is  provided  by  §319  Bums  1908,  Acts  1893,  p.  152,  that 
"the  process  against  either  a  domestic  or  foreign  corpora- 
tion may  be  served  on  the  president,  presiding  officer,  chair- 
man of  the  board  of  trustees,  or  other  chief  officer  (or  if  its 
chief  officer  is  not  found  in  the  county,  then  upon  its  cashier, 
treasurer,  director,  secretary,  clerk,  general  or  special 
agent)." 
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In  the  ease  at  bar  the  return  of  the  sheriff  showed  that  the 
summons  was  served  upon  the  corporation,  defendant,  repre- 
sented in  this  proceeding  by  the  appellant,  by  read- 
1.  ing  the  writ  in  the  presence  and  hearing  of  the  secre- 
tary named  of  that  corporation,  and  by  delivering  to 
him  a  tnie  copy  of  the  writ,  **he  being  the  highest  oflScer  of 
said  company  found  within  my  bailiwick."  In  the  case  of 
Hite  V.  Fisher  (1881),  76  Ind,  231,  it  was  held  that  under 
the  provision  of  the  code  for  the  relief  of  a  party  having  a 
defense  from  a  judgment  taken  against  him  by  default 
through  his  mistake,  inadvertence,  surprise  or  excusable 
neglect,  and  on  whom  a  valid  service  of  summons  was  shown 
by  the  sheriff's  return,  might  show  for  the  purpose  of  set- 
ting aside  such  default  and  judgment  that  he  had  no  actual 
knowledge  of  the  institution  of  the  action  or  procedure 
against  him,  and  therefore  was  excusable  for  neglecting  to 
appear  and  make  his  defense.  But  this  inquiry  or  showing 
did  not  extend  to  the  denial  of  the  truth  of  the  return,  or 
involve  the  jurisdiction  of  the  court  over  the  person  de- 
faulted. 

In  the  case  of  Nietert  v.  Trentmayi  (1886),  104  Ind.  390, 
the  court  followed  the  conclusion  reached  in  the  case  of  Hite 
V.  Fisher,  supra,  as  to  what  may  be  shown  as  an  excuse  for 
not  promptly  appearing  in  obedience  to  a  summons,  and  held 
that  under  the  provision  of  §405,  supra,  the  **  older  rule  as  to 
the  conclusiveness  of  sheriffs'  returns  ought  to  be  enforced 
in  the  light  of  that  section  of  the  statute."  And  it  was 
said:  **The  object  of  this  proceeding  is  neither  to  set  aside 
the  service  of  the  summons,  nor  to  question  the  jurisdiction 
which  the  circuit  court  acquired  over  the  appellant  in  virtue 
of  the  sheriff's  return,  but  is  simply  and  only  to  have  a  de- 
fault taken  against  the  appellant  during  the  progress  of  the 
cause  set  aside  upon  the  ground  that  up  to  that  time  he  had 
no  actual  knowledge  of  the  pendency  of  the  action  against 
him,  and  that  hence  his  neglect  in  not  appearing  in  time  to 
make  his  defense  was  excusable." 
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The  return  of  the  sheriff  in  this  case  was  sufficient 

2.  to  confer  jurisdiction  upon  the  court.    Fort  Wayne 
Ins.  Co.  V.  Irwin  (1899),  23  Ind.  App.  53. 

The  application  of  the  appellant  for  the  setting  aside  of 

the  default  and  judgment,  and  for  permission  to  defend  upon 

the  merits,  proceeds  upon  the  theory  that  the  court 

3.  had  jurisdiction  of  the  defendant.    No  complaint  is 
made  to  set  aside  the  judgment  because  of  fraud  in 

obtaining  it,  or  to  set  aside  the  service  of  the  summons,  or  to 
set  aside  the  judgment  as  void  for  any  reason ;  but  the  ap- 
pellant asks  relief  and  permission  to  defend,  on  the  ground 
of  excusable  neglect  arising  from  the  alleged  ignorance  of 
the  president  of  the  corporation  of  the  pendency  of  the 
action  before  the  rendition  of  the  judgment.  It  is  claimed 
that  it  was  the  duty  of  the  sheriff,  under  the  circumstances, 
to  serve  the  summons  upon  the  president  of  the  corporation, 
but  this  cannot  be  treated  as  an  attack  upon  the  jurisdiction 
of  the  court  which  is  conclusively  established  by  the  sheriff's 
return,  although,  in  fact,  there  may  have  been  no  service. 
Nietert  v.  Trentman,  supra;  Shepherd  v.  Marvel  (1896),  16 
Ind.  App.  417;  Colb  v.  Raisor  (1897),  17  Ind.  App.  551; 
Knowlton  v.  Smith  (1904),  163  Ind.  294.  It  is,  in  fact,  ad- 
mitted that  there  was  such  service  upon  the  corporation  as 
gave  the  court  jurisdiction  over  it,  but  it  is  contended  that 
as  the  statute  required  the  sheriff,  under  the  facts  stated,  to 
serve  notice  on  the  president  instead  of  the  secretary,  and  as 
the  officer  who  should  have  been  serv'^ed  had  no  knowledge  of 
the  pendency  of  the  action,  the  corporation  should  be  re- 
garded as  having  an  excuse  for  failure  to  appear.  If,  for  the 
purpose  of  admitting  such  an  excuse,  the  sheriff's  return  may 
be  contradicted  to  the  extent  of  regarding  the  service  as  in- 
valid under  the  statute  requiring  service  upon  the  president 
under  the  existing  circumstances,  yet  it  cannot  be  admitted 
for  the  purpose  of  ousting  the  jurisdiction  of  the  court.  But 
if  the  actual  failure  to  serve  the  proper  officer  of  the  cor- 
poration, together  with  the  actual  ignorance  of  the  pendency 
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of  the  suit,  could  be  a  sufficient  excuse  for  failure  to  ap- 
pear, yet  the  persuasive  showing  made  by  the  appellee  in 
this  case,  tending  to  show  knowledge  on  the  part  of  the  presi- 
dent of  the  corporation  of  the  pendency  of  the  action  long 
before  the  taking  of  the  default,  presented  a  question  of  fact, 
the  settlement  of  which  was  exclusively  for  the  trial  court. 
Mast  en  v,  Indiana  Car,  etc.,  Co.  (1900),  25  Ind,  App.  175, 
and  cases  cited. 

Therefore,  regarding,  as  we  must,  the  jurisdiction  of  the 
court  which  rendered  the  judgment  as  established,  and  it  not 
appearing  that  the  officer  who  should  have  been  served  had 
no  actual  knowledge  of  the  suit  before  default,  excusable 
neglect  is  not  shown,  as  required  by  our  statute. 

Having  decided  that  no  excusable  neglect  appears,  it  is 
unnecessary  to  inquire  whether  a  sufficient  defense  on  the 
merits  was  indicated  in  the  appellant's  application.  Heaton 
V.  Peterson  (1892),  6  Ind.  App.  1. 

Judgment  affirmed. 


Indianapolis  Terra  Cotta  Company  v. 

Wachstetter. 

[No.  6,624.     Filed  June  22,  1909.     Rehearing  denied  November  5, 

1909.] 

1.  Pleading. — Complaint. — Master  and  Servant. — Defective  Ricks 
of  Sacks. — Assumption  of  Risk. — Notice. — ^A  complaint  alleging 
that  defendant  ordered  plaintiff  to  work  near  a  rick  of  sacks, 
eight  feet  high  and  piled  one  on  the  top  of  another  instead  of 
with  broken  joints,  that  plaintiff  had  no  knowledge  thereof,  and 
defendant  did  have  knowledge  thereof,  and  that  the  rick  fell  niyon 
plaintiff,  to  his  injury,  states  a  cause  of  action,  the  plaintiff  being 
held,  as  a  matter  of  common  observation,  to  knowledge  of  the 
height  of  the  rick  but  not  to  knowledge  of  the  manner  of  piling 
the  sacks,    i).  r>.^i2. 

2.  Mastku  anp  Servant. — Fellow  Scrranifi. — Assumption  of  Risk. 
— Dcftrtivr  Ricks  of  Sacks. — A  plaintiff  who  checks  out  sacks 
from  a  car  wlille  other  servants,  under  the  direction  of  a  fore- 
man, rick  such  sacks  defectively  in  a  wareroom,  and  such  piaiu- 
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tiff,  without  knowledge  of  suoli  defect,  and  while  lielping  to  re- 
move siicli  sacks  for  use  in  defendant's  factory,  is  injured  by  the 
fall  of  such  defective  rick,  assumes  the  risk  tiiereof,  and  tlie 
company  is  not  lial)le  whether  such  foreman  was,  or  was  not, 
a  vice-i)rincipal,  the  proper  ricking  of  the  sacks  not  being  a  duty 
of  the  master.     Roby,  J.,  dissenting,    pp.  558,  557. 

3.  Master  and  Servant. —  Dangerous  Place, —  Knowledge, —  A 
master  who  knowingly  orders  a  servant  to  work  in  an  unsafe 
place  Is  ordinarily  liable,  regardless  of  how  the  place  came  to  be 
unsafe,    p.  556. 

4.  Master  and  Servant. — Dangerous  Place, — Care  Required, — 
Where  danger  inheres  in  the  place  furnished  for  the  servants 
in  which  to  work,  or  where  the  danger  inheres  in  the  things  fur- 
nished to  the  servants  with  which  to  work,  the  master  is  re- 
quired to  exercise  ordinary  care  to  detect  such  danger,    p.  55G. 

5.  Master  and  Servant. — Dangerous  Place  Caused  hg  Fellow  Serv- 
ants,— Notice. — Where  the  master  funilshes  a  proper  place  and 
proper  tools,  but  the  servants  improperly  do  their  work,  caus- 
ing injury  to  one  of  them,  the  master  is  under  no  duty  to  inspect 
for  such  defect,  nor  warn  thereof,  and  is  not  liable  therefor,  in 
the  absence  of  actual  notice,    p.  557. 

6.  Master  and  Servant. — Employers*  Liability  Act, — Manufactur- 
ing Corporation, — Section  one  of  the  employers'  liability  act  (Acts 
1893,  p.  294,  §8017  Burns  1908)  has  no  application  to  a  manu- 
facturing corporation,    p.  558. 

Prom  Hancock  Circuit  Court;  Eugene  H,  Bundy,  Special 
Judge. 

Action  by  Charles  P.  Wachstetter  against  the  Indian- 
apolis Terra  Cotta  Company.  Prom  a  judgment  on  a  verdict 
for  plaintiff  for  $1,200,  defendant  appeals.     Reversed, 

Joseph  W.  Hutchinson  and  William  A.  Ketcham,  for  ap- 
pellant, 

Charles  B.  Clarice,  Walter  C.  Clarke^  Clement  M,  Iloldcr- 
man,  TJ.  S.  Jackson  and  Earl  P.  Sample,  for  appellee. 

Rabb,  J. — This  action  was  brought  by  the  appellee  to  re- 
cover damages  for  personal  injuries  alleged  to  have  been  sus- 
tained by  him  while  in  the  service  of  appellant,  and  which 
are  alleged  to  have  been  caused  by  its  negligence. 

The  complaint  was  in  two  paragraphs.  Appellant's  de- 
murrer to  each  was  overruled,  the  cause  was  put  at  issue,  a 
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juiy  trial  had,  and  judOTient  rendered  on  the  verdict.  Ap- 
pellant's motion  for  a  new  trial  was  overruled.  The  errors 
assi^ied  and  relied  on  for  a  reversal  are  the  overruling  of 
appellant's  demurrers  to  the  complaint,  and  its  motion  for  a 
new  trial. 

The  substantial  averments  of  the  complaint  are  that  the  de- 
fendant is  a  corporation  engaged  in  the  manufacture  of  t^rra 
cotta ;  that  appellee  was  in  its  employ  as  a  laborer,  and  while 
acting  within  the  scope  of  his  employment,  and  engaged  in 
carrying  sacks  of  plaster  of  Paris  from  one  place  in  appel- 
lant's factory,  where  they  had  been  stored,  to  another  place 
in  the  factory,  and  emptying  them  into  a  bin,  he  was  in- 
jured by  the  fall  of  a  rick  of  said  sacks  of  plaster,  which 
stood  in  close  proximity  to  the  place  where  appellee  was 
engaged  at  work;  that  appellant,  its  servants  and  employes, 
had  so  negligently  stacked  said  sacks  of  plaster  that  they 
were  liable  to  fall ;  that  appellee  did  not  know  of  the  danger- 
ous condition  of  the  rick  of  sacks,  and  that  appellant  did 
know  of  it,  and  with  knowledge  of  the  danger,  and  of  ap- 
pellee's ignorance  of  the  danger,  ordered  appellee  to  do  the 
work  in  the  dangerous  place,  without  warning  him  of  such 
danger. 

The  point  is  made  against  each  paragraph  of  the  complaint 
that  the  facts  averred  in  the  complaint  show  that  the  dan- 
gers arising  from  the  manner  in  which  the  sacks  were 
1.     ricked  were  open  and  apparent,  and  that,  notwith- 
standing the  averment  of  the  complaint  that  appellee 
had  no  knowledge  of  the  danger,  the  facts  shown  by  the 
pleading  are  such  as  charge  him  with  notice  of  the  condition. 
It  is  averred  in  the  complaint  that  the  dangerous  condition 
arose  from  the  height  of  the  rick,  and  the  manner  in  which 
the  sacks  of  plaster  were  stacked,  in  that  they  were  stacked 
one  immediately  on  top  of  another,  thus  leaving  an  open  in- 
terstice between  the  sacks,  and  that  the  nature  of  the  ma- 
terial in  the  sacks — it  being  a  flour-like  substance — rendered 
the  rick,  eight  or  nine  feet  high,  insecure ;  that  had  the  sacks 
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been  ricked  up  with  broken  joints,  the  pile  would  have  been 
solid  and  secure. 

Appellant  also  makes  the  point  that  the  height  of  the  stack 
was  a  matter  that  appellee  was  bound  to  know,  as  it  was  open 
to  observation,  and  that  the  fai*t  that  the  sacks  were  piled 
one  immediately  on  top  of  another,  in  place  of  being  ricked 
up  with  broken  joints,  as  appellee  asserts  they  should  have 
been,  was  also  equally  open  to  observation. 

While  it  must  be  conceded  that  appellee  was  bound  to  take 
notice  of  the  height  of  the  rick  of  sacks,  we  do  not  think  it 
follows  that  we  can  say,  over  his  averment,  that  he  did  not 
know  of  the  manner  in  which  the  sacks  were  ricked  up,  that 
the  fact  that  they  were  ricked  one  immediately  on  top  of  an- 
other, rather  than  in  broken  joints,  was  open  and  apparent. 
Conditions  may  have  been  such  that  this  fact  was  so  obscured 
as  not  readily  to  be  discernible.  It  has  been  held  with  refer- 
ence to  this  question,  that  a  **  servant  is  expected  to  observe 
such  objects  only,  in  the  absence  of  notice,  as  would  in  an  in- 
stant convince  him  of  their  danger."  Johnston  v.  Oregon^ 
etc.,  R.  Co,  (1892),  23  Ore.  94;  Indianapolis  Traction,  etc, 
Co.  V.  Holtsclaw  (1908),  41  Ind.  App.  520,  and  cases  cited. 

Appellee  was  not  bound  to  make  a  critical  examination  of 
the  manner  in  which  the  sacks  were  ricked  up,  to  ascertain  if 
there  was  a  liability  of  their  falling.  We  think  the  com- 
plaint is  not  amenable  to  the  objections  urged  against  it. 
New  Castle  Bridge  Co.  v.  Doty  (1907),  168  Ind.  259;  Avery 
V.  Nordyke  &  Harmon  Co.  (1905),  34  Ind.  App.  541. 

Among  other  reasons  assigned  in  appellant's  motion  for  a 

new  trial,  is  the  insuflSciency  of  the  evidence  to  sustain  the 

verdict  and  judgment.     The  evidence  shows  that  ap- 

2.  pellant  was  engaged  in  the  manufacture  of  terra 
cotta;  that  it  owned  and  operated  a  manufacturing 
establishment  in  the  city  of  Indianapolis,  where  its  work  was 
conducted ;  that  in  this  plant  it  employed  a  large  nuin])er  of 
men,  some  of  them  skilled  mechanics  and  others  common 
laborers  J  that  it  had  fifteen  different  rooms  in  its  plant,  in 
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which  different  work,  in  the  process  of  the  manufacture  of 
its  product,  was  carried  on ;  that  appellant  had  in  its  service 
several  employes  who  acted  as  foremen  over  different 
branches  of  the  work ;  that  appellee  was  one  of  them,  and 
acted  as  foreman  in  the  clay  room;  that  another  foreman 
was  one  Powell,  who  had  preneral  charge  of  the  work  carried 
on  in  the  factory,  with  the  exception  of  that  part  of  it  per- 
fonned  by  skilled  mechanics,  who  were  under  the  charge  of 
another  foreman ;  that  over  all  these  the  company  also  pro- 
vided a  general  superintendent  of  the  work,  who  had  direc- 
tion of  all  the  work  done  in  the  factory,  and  in  addition  a 
general  manager  of  the  appellant's  business,  who  had  super- 
visory charge  of  the  entire  business  of  appellant,  both  that 
connected  with  the  manufacturing  of  the  product  and  its  dis- 
posal in  the  market.  It  also  appears  that  the  company  used 
in  its  business  large  quantities  of  plaster  of  Paris,  which  was 
received  in  carload  lots,  in  sacks  weighing  about  one  hundred 
pounds  each,  and  which,  when  received,  was  stored  in  differ- 
ent rooms  in  appellant's  factory  until  it  was  needed  in  the 
work,  and  was  taken  from  the  storeroom  as  the  work  went 
on ;  that  it  was  a  part  of  the  duties  of  the  appellee  and  the 
men  who  worked  under  him  and  with  him  to  handle  this 
plaster  of  Paris  when  it  was  received,  unload  it  from  the 
cars,  and  store  it  away,  and  when  needed  in  the  work  to 
take  it  from  the  storeroom  and  empty  it  into  the  bins  where 
it  was  used ;  that  on  one  occasion,  about  three  weeks  before 
the  appellee  was  injured,  a  carload  of  plaster  was  received  by 
the  appellant,  and,  under  the  direction  of  Powell,  appellee 
and  other  servants  of  appellant  unloaded  it  from  the  car, 
appellee  remaining  in  the  car  and  che<'king  the  sacks  as  they 
were  taken  out,  the  other  workmen  handling  the  sacks,  rick- 
ing thorn  up  in  a  place  pointed  out  by  Powell  in  the  plaster 
room,  against  the  west  wall  of  the  same,  and  on  a  certain 
cement  platform.  These  ricks  were  about  eight  feet  in 
height,  and  were  closely  packed  together,  so  that  each  rick 
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supported  the  other.  In  ricking  the  sacks  the  bags  were 
placed  one  immediately  on  top  of  another.  Plaster  of  Paris 
is  a  flour-like  substance,  of  such  nature  that  unless  the  sacks 
are  piled  up  so  that  they  form  a  solid  mass  there  is  danger 
that  a  rick  eight  or  nine  feet  in  height  will  fall  down.  If 
the  sacks  are  piled  so  that  they  will  break  joints  in  alter- 
nating layers,  this  danger  will  not  arise,  and  the  rick  will  bo 
solid  and  substantial.  But  as  the  sacks  were  stacked  up 
they  were  loose  and  liable  to  fall.  All  the  sacks  of  the  three 
outward  tiers  had  been  removed,  except  a  few  loose  sacks 
lying  upon  the  floor  at  the  foot  of  the  remaining  rick,  which 
was  eight  or  nine  feet  in  height.  The  evidence  is  not  en- 
tirely clear  as  to  the  condition  with  reference  to  light,  and 
the  jury  might  have  inferred  that  the  rick  was  so  covered 
with  dust  that  its  condition,  with  reference  to  the  manner  in 
which  the  sacks  were  stacked,  was  not  easily  discernible  in 
the  light  existing  in  the  room.  In  this  condition  of  things, 
appellee  was  ordered  by  foreman  Powell  to  remove  the  sacks 
that  were  lying  at  the  foot  of  the  rick  and  empty  them  into 
a  bin.  While  he  was  engaged  in  this  work  the  rick  fell  upon 
him,  and  caused  the  injury  for  which  he  seeks  a  recovery. 
He  testified  that  he  did  not  observe  the  manner  in  which  the 
sacks  were  stacked  upon  one  another;  that  he  might  have 
observed  it  if  he  had  looked  closely,  but  he  assumed  that  they 
were  properly  piled.  The  evidence  shows,  and  the  jury  find 
in  answer  to  interrogatories,  that  Powell  did  nothing  in 
reference  to  the  piling  up  of  the  sacks,  save  to  point  out  to 
the  men  working  under  appellee  the  place  where  the  sacks 
were  to  be  piled,  and  there  is  no  evidence  that  Powell  knew 
anything  more  about  the  particular  manner  in  which  the 
sacks  were  ricked  up  than  did  appellee. 

It  is  earnestly  insisted  by  appellant  that  the  injury  com- 
plained of  resulted  from  the  negligence  of  a  fellow  servant ; 
that  the  work  of  handling  the  plaster  of  Paris  was  the  work 
of  a  servant  and  not  the  master,  and  that  it  appears  without 
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dispute  that  the  act  which  created  the  danger,  as  alleged  in 
the  complaint  and  shown  by  the  evidence,  was  the  negligent 
ricking  up  of  the  sacks  of  plaster;  that  such  work  was 
clearly  not  the  work  of  the  master,  but  was  the  work  of  the 
servant,  the  performance  of  the  duty  the  servant  owed  the 
master. 

It  must  be  conceded  that  the  duty  of  ricking  the  sacks  of 
plaster  was  not  one  which  the  appellant  owed  the  servants  in 
its  employ,  nor  did  its  obligation  to  them  require  that  it 
stand  over  the  servant  and  direct  him  in  the  detail  of  un- 
loading the  plaster  from  the  ear  and  ricking  it  up  in  the 
plaster  room.  St.  Louis,  etc.,  B.  Co.  v.  Needham  (1894),  63 
Fed.  107,  11  C.  C.  A.  56,  25  L.  R.  A.  833 ;  Chicago,  etc.,  R. 
Co.  v.  Barker  (1908),  169  Ind.  670,  17  L.  R,  A.  (N.  S.)  542; 
Dill  v.  Marrnon  (1905),  164  Ind.  507,  69  L.  R.  A.  163,  and 
eases  cited. 

The  gravamen  of  appellee's  action,  however,  is  not  negli- 
gence in  ricking  the  sacks  of  plaster.  The  ricking  up  of  the 
sacks  of  plaster  was  an  act  which  appellee  claimed  created 
the  danger.  But  the  negligence  charged  against  the  appel- 
lant as  having  been  the  proximate  cause  of  his  injury,  was 
in  directing  appellee  into  a  place  of  danger  to  perform  his 
work,  without  warning  him  of  the  danger. 

If  a  master  sends  his  servant  to  do  work  in  a  place  which 

the  master  knows  to  be  dangerous,  it  is  his  duty  to  warn  the 

servant  of  the  danger  to  be  apprehended,  no  matter 

3.  how  the  dangerous  condition  originated,  whether  from 
the  act  or  omission  of  the  master,  the  act  or  omission 

of  a  fellow  servant,  or  from  purely  accidental  causes.    But 

this  rule  thus  broadly  stated  can  apply  only  to  such  dangers 

as  are  actually  known  to  the  master.     If  such  dangers  are  of 

a  character  that  inhere  in  the  place  furnished  to  the 

4,  servant  to  work  in,  or  to  the  things  furnished  to  the 
servant  to  work  with,  then  it  is  the  duty  of  the  master 

to  exercise  ordinary  care  to  know  of  their  existence,  and 
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guard  his  servant  from  them.  And  even  though  he  does  not, 
in  fact,  know  of  them,  if  he  could,  by  the  exercise  of  such 
care,  have  ascertained  them,  then  he  would  be  chargeable 
with  knowledge  of  their  existence.    But  if  the  dangers  arose, 

not  from  any  act  or  omission  of  the  master,  not  from 
5.     a  danger  inherent  in  the  place,  or  with  the  tools  and 

implements  and  machinery  furnished  him  to  work 
with,  but  from  the  manner  in  which  the  servants  performed 
their  duty  to  the  master,  a  transitory  peril  occasioned  by  the 
execution  of  the  work,  then  the  master  is  not  chargeable  with 
notice  of  such  peril,  or  bound  to  exercise  care  to  ascertain  it, 
and  is  charged  with  no  duty  to  warn  his  servants  against  it, 
unless  he  have  actual  knowledge  of  the  existence  of  the  dan- 
ger at  the  time.  Southern  Ind.  R,  Co,  v.  Harrell  (1904),  161 
Ind.  689;  Whittakerv.  Bent  (1897),  167  Mass.  588;  Meehan 
V.  Speirs  Mfg.  Co.  (1899),  172  Mass.  375;  Howard  v.  Den- 
ver, etc.,  R.  Co.  (1886),  26  Fed.  837;  St.  Louis,  etc.,  R.  Co. 
V.  Needham,  supra;  Chicago,  etc.,  R.  Co.  v.  Barker,  supra ; 
Hodges  v.  Standard  Wheel  Co.  (1899),  152  Ind.  680. 

Here  the  evidence  shows  that  the  danger  to  be  appre- 
hended from  the  falling  of  the  rick  of  saeks  filled  with  plaster 

of  Paris  was  clearly  a  transitory  one,  occasioned  by 
2.    the  manner  in  w^hich  appellee's  fellow  servants  piled 

up  the  sacks  of  plaster,  and  that  the  danger  arose  from 
the  work  of  the  servants  and  not  from  anv  act  of  omission  or 
commission  of  the  master.  The  removal  of  the  plaster  from 
the  car,  the  stacking  of  the  sacks  in  the  plaster  room,  and  the 
work  of  subsequently  taking  the  sacks  from  this  store  and 
emptying  them  into  bins  for  use,  were  minor  details  of  the 
work  in  which  appellant  and  its  servants  were  engaged ;  and 
the  supervision  of  these  minor  details  of  its  business  appel- 
lant insists  was  a  delegable  duty.  Whether  it  was  or  was  not 
cannot  affect  the  result. 

It  is  the  theory  of  appellee's  case  that  foreman  Powell 
stood  toward  the  appellee  in  the  relation  of  vice-principal. 
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and  that  he  could,  by  the  exercise  of  ordinary  care,  have 
learned  the  danger  arising  from  the  manner  in  which  the 
sacks  of  plaater  were  ricked  up.  It  was  not  charged  in  the 
complaint,  or  attempted  to  be  proved  upon  the  trial,  that 
Powell,  or  any  one  else  representing  the  appellant,  had  any 
more  actual  knowledge  regarding  the  particular  manner  in 
which  the  sacks  were  piled  than  did  the  appellee;  and  if  it 
he  conceded  that  Powell  was  a  vice-principal,  and  repre- 
sented appellant  in  the  matter,  it  was  not  his  duty  to  stand 
over  the  men  engaged  in  unloading  the  car  of  plaster  to  see 
that  they  properly  performed  their  work,  and  no  liability 
could  be  imposed  upon  the  master  for  an  injury  received  by 
a  servant  on  account  of  the  nejjligent  performance  by  a  fel- 
low servant  of  the  work  in  which  they  were  jointly  engaged, 
unless  the  master  had  actual  knowledge  of  the  danger  arising 
therefrom  and  the  injured  servant  did  not,  and  the  circum- 
stances were  such  as  imposed  upon  the  master  a  duty  to  warn 
the  servant  of  the  danger,  and  he  failed  in  the  performance 
of  such  duty.  These  circumstances  do  not  appear  in  this 
case. 

Section  8017  Burns  1908,  Acts  1893,  p.  294,  §1,  has  no 
application  to  this  case,  and  it  is  not  a  case  in  which 

6.  the  injured  servant  was  taken  from  his  ordinary  work 
and  set  to  do  different  work  at  a  different  place. 

We  think  the  evidence  fails  to  make  a  case  entitling  the 
appellee  to  recover. 

Judgment  reversed,  with  instructions  to  the  court  below 
to  grant  a  new  trial. 

Hadley,  C.  J.,  Comstock  and  Watson,  JJ.,  concurring. 
Myers,  J.,  concurring  in  conclusion.    Roby,  P.  J.,  dissenting. 
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Maitlen  v.  Maitlen. 

[No.  6,535.    Filed  November  10,  1909.] 

1.  Deeds. — Warranty, — Covenants. — Binding  Force  of. — A  wife  is 
bound  by  her  covenants  of  warranty  whether  she  and  her  hus- 
band owned  the  laud  as  tenants  in  common  or  as  tenants  of  the 
entirety,    p.  561. 

2.  Deeds. —  Statutory  Fornix —  Warranties. —  Covenants. —  A  war- 
ranty deed  in  the  statutory  form  (§3958  Bums  1908,  §2927  R.  S. 
1881)  warrants  the  grantors'  seizin,  right  to  convey  and  quiet 
possession,  as  well  as  the  freedom  from  any  incumbrances,  and 
a  defense  of  the  title,    p.  562. 

3.  Pleading. —  Complaint, —  Covenants. — Breach, — Possession. — In 
an  action  for  the  breach  of  a  warranty  against  incumbrances,  it 
is  not  necessary  to  allege  ownership  or  possession  of  the  lands, 
p.  562. 

4.  Vendob  and  Pubchaseb. — Warranty  Deed. — Liens. — Purchase  of, 
— Burden  of  Proof, — ^The  purchaser  of  lands  under  a  deed  of  gen- 
eral warranty  has  the  right  to  purchase  outstanding  ileus,  but  the 
burden  is  upon  him  to  show  that  such  liens  were  subsisting  at  the 
time  of  the  conveyance,    p.  562. 

5.  Deeds. —  Covenants. —  Running  with  Land. —  Covenants  against 
incumbrauces  run  with  the  land,  and  the  grantor's  knowledge 
thereof  is  not  material,    p.  562. 

6.  Deeds. — Warranties. — Liens. — Payment. — Accrual  of  Right  of 
Action, — ^Where  a  father  and  his  minor  child  were  the  owners  of 
a  tract  of  land  and  the  father  conveyed  and  warranted  the  entire 
tract  to  two  intermediate  grantees,  one  of  whom  subsequently 
died  and  his  estate  was  settled,  and  upon  the  subsequent  death 
of  the  minor  child,  and  settlement  of  the  estate,  a  claim  for 
funeral  expenses  arose  which  had  to  be  paid  by  the  remote 
grantee  of  such  tract,  such  remote  grantee  has  a  ri^lit  of  action 
against  the  other  intermediate  grantee  for  the  amount  so  paid, 
the  cause  of  action  arising  only  upon  the  payment  of  such  claim, 
p.  563. 

7.  Pabent  and  Child. — Funeral  Expenses, — It  is  a  father's  duty 
to  pay  the  funeral  expenses  of  his  child,  but  where  he  is  unable 
to  pay,  such  expenses  constitute  a  proper  charge  against  the 
child's  estate,    p.  563. 

8.  Descent  and  Distribution. — Debts. — A  decedent's  real  estate 
descends  to  his  heirs  charged  with  the  payment  of  his  debts, 
p.  5f». 

9.  Decedents'  Estates. — Sales  of  Land  to  Pay  Dehts. — It  is  the 
duty  of  an  admiuistrator,  where  necessary,  to  sell  his  decedent's 
real  estate  to  p&y  the  debts,    p.  564. 
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10.  Descent  and  Distribution. — Deeds. — Suhsequeni  Vesting  of 
Title, — Liens. — Where  a  father  and  his  minor  child  owned  a  tract 
of  land,  and  the  father  conveyed  and  warranted  the  entire  tract 
to  InternwHllate  grantees  and  they  conveyed  and  warranted  such 
tract  to  the  remote  grantee,  upon  the  death  of  the  minor  child, 
leaving  the  father  as  her  only  heir,  the  warranty  deeds  of  said 
grantors  became  effective  to  pass  the  interest  of  said  child,  bur- 
dened with  tlio  lien  for  her  funeral  expenses,  for  which,  upon  the 
payment  of  same,  the  remote  grantee  had  a  right  of  action  against 
his  grantors  for  a  breach  of  warranty  against  incumbrances, 
p.  564. 

Prom  Jay  Circuit  Court;  John  F.  LaFollette,  Judge. 

Action  by  Grant  Maitlen  against  Ruth  A.  Maitlen.  Prom 
a  judgment  for  plaintiff,  defendant  appeals.     Affirmed. 

Frank  H.  Snyder  and  Whitney  E.  Smith,  for  appellant. 
James  J,  Moran  and  Charles  Shockney,  for  appellee. 

Myers,  J. — In  this  case  the  assignments  of  error  question 
the  sufficiency  of  the  second  and  third  paragraphs  of  the  com- 
plaint, separately,  to  withstand  a  demurrer  for  want  of  facts, 
and  allege  that  the  decision  of  the  court  was  contrary  to  law. 
The  evidence  is  not  in  the  record,  and  we  shall  give  attention 
only  to  these  paragraphs. 

The  allegations,  common  to  both  paragraphs,  show  that 
Margaret  Jacobs,  of  Jay  county,  Indiana,  died  intestate,  the 
owner  of  certain  real  estate  in  said  county,  leaving  as  her 
only  heirs  at  law,  her  husband,  Anderson  Jacobs,  and  her 
daughter,  Emma  Jacobs,  the  latter  a  minor;  that  said  named 
heirs  on  October  17,  1897,  owned  said  real  estate  as  tenants 
in  common,  and  on  said  day  Anderson  Jacobs,  by  warranty 
deed,  conveyed  all  of  said  real  estate  to  Richard  B.  Maitlen 
and  Ruth  A.  Maitlen,  the  latter  the  appellant  in  this  appeal  ; 
that  on  November  16,  1899,  Richard  B.  Maitlen  and  Ruth  A. 
Maitlen,  by  warranty  deed — a  copy  of  which  is  made  an  ex- 
hibit— conveyed  said  real  estate  to  Grant  Maitlen,  appellee 
herein;  that  thereafter,  in  November,  1899,  Emma  Jacobs, 
still  an  infant,  died  at  Delaware  county,  Indiana,  leaving  no 
personal  or  other  property,  except  her  interest  in  said  land 
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SO  conveyed  by  Richard  B.  and  Ruth  A.  Maitlen  to  the  ap- 
pellee, and  leaving  as  her  only  heir  at  law  her  father,  said 
Anderson  Jacobs;  that  in  1900,  Philip  Payton  was,  by  the 
Delaware  Circuit  Court,  appointed  administrator  of  the 
estate  of  Emma  Jacobs,  deceased,  and  qualified  as  such ;  that 
valid  liens  in  the  sum  of  $175,  occasioned  by  her  last  sickness 
and  funeral  expenses,  were  filed  and  allowed  against  her 
estate,  and  no  appeal  was  taken  from  such  allowances  within 
the  time  allowed  by  law;  that  on  April  16,  1902,  said 
Richard  B.  Maitlen  died  testate;  that  by  the  terms  of  his 
will  he  bequeathed  all  his  personal  property  and  devised  all 
of  his  real  estate  to  said  Ruth  A.  Maitlen,  his  widow,  for  and 
during  her  natural  life,  and  after  her  death  the  same  was  to 
be  equally  divided  among  his  (»hildren,  naming  them,  five  in 
number ;  that  the  widow  accepted  the  provisions  of  said  will, 
and  she  and  the  other  devisees  and  legatees  now  own  the  real 
estate  and  personal  property  left  by  said  testator,  stated  to  be 
worth  $6,000 ;  that  on  April  22,  1902,  the  will  of  said  Rich- 
ard B.  Maitlen  was  probated,  and  appellant  was  appointed 
executrix  of  his  estate  and  made  final  settlement  thereof  in 
1903;  that  on  July  11,  1904,  the  appellee.  Grant  Maitlen, 
paid  the  claims  filed  against  the  estate  of  Emma  Jacobs,  de- 
ceased, to  the  amount  of  $175. 

In  the  caption  and  in  the  body  of  each  of  these  para- 
graphs the  appellant  and  the  children  of  Richard  B.  Maitlen 
are  named  as  defendants,  but  the  transcript  before  us  does 
not  show  any  notice  to,  or  process  issued  for,  such  children, 
or  any  appearance  to  the  complaint  on  the  part  of  any  one, 
except  the  appellant.  The  judgment  was  against  appellant 
only. 

There  is  no  allegation  in  either  of  said  paragraphs,  as  to 

the  relation  existing  between  Richard  B.  Maitlen  and  Ruth 

A.  Maitlen  at  the  time  they  received  the  deed  from 

1.  Anderson  Jacobs.  Therefore,  in  either  event,  whether 
they  took  the  title  to  the  land  by  entireties  or  as  ten- 
VoL.  44—36 
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ants  in  common,  appellant  would  be  bound  by  her  covenants 
of  warranty. 

The  appellee's  title  to  the  land  is  by  virtue  of  a  warranty 

deed  from  appellant  and  her  husband,  in  the  form  designated 

by  our  statute  (§3958  Burns  1908,  §2927  R.  S.  1881) 

2.  which,  when  read  into  the  deed,  must  be  considered  as 
a  conveyance  in  fee  simple  to  appellee  with  covenants 

that  the  j^rantors  were  lawfully  seized  of  the  premises,  had 
^ood  right  to  convey  the  same,  and  guaranteed  the  quiet 
possession  thereof;  that  the  same  was  free  from  all  incum- 
brances ;  that  they  would  defend  the  title  to  the  same  against 
all  lawful  claims.  Worlcy  v.  Ilineman  (1893),  6  Ind.  App. 
240;  Mauzy  v.  Flint  (1908),  42  Ind.  App.  386. 

Appellant  insists  that  each  of  these  paragraphs  is  bad  be- 
cause of  appellee's  failure  to  allege  ownership  or  possession 
of  the  land  described  in  the  complaint.     Ownership 

3.  is  shown.     Appellee  did  not  proceed  upon  the  theory 
of  a  breach  of  warranty  because  of  an  outstanding 

paramoimt  title,  but  upon  the  theory  of  a  breach  of  war- 
ranty against  incumbrances.     He  had  a  right  to  purchase 
outstanding  lions  against  the  land  and  to  be  subro- 

4.  gated  to  the  rights  of  such  Uenholders,  but  in  that  case 
the  burden  was  upon  him,  in  an  action  against  the 

warrantor  for  reimbursement,  to  show  that  the  lien  was  a 

valid  and  subsisting  one  at  the  time  of  the  conveyance.    And 

whether  the  purchaser  knew  of  the  lien  at  the  time  of 

5.  receiving  the  deed  cannot  aflFect  his  right  as  against 
his  warrantor,  for  the  reason  that  such  a  covenant 

runs  with  the  land,  and  he  may  assume  that  it  will  be  taken 
care  of  without  recourse  to  the  land.  Kemp  v.  Can  frail 
(1873),  44  Ind.  452;  Burk  v.  Hill  (1874),  48  Ind.  52, 17  Am. 
Rep.  731 ;  Wafts  v.  Fletchfr  (1886),  107  Ind.  391 ;  Moris  v. 
lies  (1892),  3  Ind.  App.  579. 

We  are  not  advised  when  the  claims  against  the  estate  of 
Emma  Jacobs  were  filed  or  when  they  were  allowed  by  the 
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administrator,  but  it  does  appear,  from  the  showing 

6.  made,  that  they  were  valid  claims  against  her  estate, 
and  that  they  were  paid  by  appellee,  after  the  settle- 
ment of  Richard  B.  Maitlen's  estate,  to  prevent  a  sale  of  a 
portion  of  the  land  by  her  administrator  to  make  assets  with 
which  to  pay  them.  It  is  insisted  that  appellee  should  have 
filed  a  claim  against  the  estate  of  Richard  B.  Maitlen  for  any 
damage  by  reason  of  any  breach  of  the  warranty,  and  fail- 
ing so  to  do  he  was  barred  by  that  settlement.  We  cannot 
agree  with  this  insistence,  for  the  reason  that  appellee  was 
not  at  the  time  of  such  settlement  a  creditor  of  that  estate. 
The  claims  were  due  from  the  estate  of  Emma  Jacobs,  and  a 
liability  of  the  Maitlens  by  virtue  of  their  covenant  of  war- 
ranty, only,  and  which  did  not  accrue  to  appellee  until  they 
were  paid  by  him.  Whittern  v.  Krick  (1903),  31  Ind.  App. 
577. 

It  is  shown,  by  each  paragraph  of  the  complaint,  that 

Enuna  Jacobs,  at  the  time  of  her  death,  owned  a  fee  simple 

interest  in  the  land  covered  by  appellant's  warranty 

7.  deed  to  appellee ;   that  claims,  on  account  of  her  last 
sickness  and  funeral  expenses,  were  filed  and  allowed 

against  her  estate,  and  that  her  father  was  insolvent.  While 
it  is  the  duty  of  the  father  to  pay  these  expenses,  yet  where 
it  is  shown  that  he  is  unable  to  do  so,  they  are  proper  charges 
against  the  minor's  estate.  Bowe  v.  Raper  (1899),  23  Ind. 
App.  27,  77  Am.  St.  411. 

It  is  the  settled  law  that  the  real  estate  of  a  decedent 

descends  to  his  heirs,  charged  with  the  payment  of  his  debts. 

Therefore,  when  Emma  Jacobs  died,  her  undivided 

8.  interest  in  the  land  vested  in  her  father,  subject  to  be 
taken  by  her  administrator  for  the  payment  of  her 

debts.  Chaplin  v.  Sullivan  (1891),  128  Ind.  50;  Moore  v. 
Moore  (1900),  155  Ind.  261;  Tippecanoe  Loan,  etc.,  Co,  v. 
Carr  (1907),  40  Ind.  App.  125. 

Under  §2852  et  seq.  Bums  1908,  §2336  et  seq.  R.  S.  1881, 
it  was  the  duty  of  the  administrator  to  take  such  steps  as 
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were  necessary  to  sell  enough  of  the  land  of  which  she 

9.     died  seized  to  discharge  all  valid  claims  filed  against 

her  estate.    And  this  he  was  threatening  to  do,  as  was 

alleged  in  the  second  paragraph,  when  appellee  paid  the 

same. 

In  the  third  paragraph  it  appears  that  appellant  and  ap- 
pellee, for  the  purpose  of  stopping  the  litigation  looking  to 
the  sale  of  the  land,  entered  into  an  agreement,  whereby  ap- 
pellee, under  a  promise  from  appellant  to  reimburse  him, 
paid  and  satisfied  said  claims. 

These  additional  facts  tend  to  show,  if  nothing  more,  the 
necessity  for  the  action  taken  by  appellee  in  order  to  pre- 
vent a  sale  of  the  land 

On  the  question  whether  the  claims  paid  came  within  the 
rule  making  the  warrantor  liable  therefor,  it  must  be  con- 
ceded that  the  deeds  of  Anderson  Jacobs  and  his  sub- 

10.  sequent  grantors,  at  the  time  of  their  execution,  trans- 
ferred only  his  undivided  interest,  but  upon  the  death 
of  Emma  Jacobs,  and  not  until  then,  did  these  deeds  become 
effective  to  pass  the  title  of  her  interest  in  the  land  to  ap- 
pellee, so  that  at  the  time  the  deeds  became  effective  to  pass 
the  minor's  interest,  there  were  valid  and  subsisting  liens 
thereon,  which  appellee  was  compelled  to  pay  to  clear  his 
title. 

Judgment  affirmed. 


Keener,  Executor,  v.  Grubb,  Guardian. 

[No.  7,203.    Filed  November  16,  1909.] 

1.  Appeal. — Executors  and  Administratora. — Descent  and  Distrihth 
tion, — Decedents'  Estates, — ^An  executor,  where  he  has  reasonable 
grounds  for  believing  that  an  order  of  the  trial  court  for  the 
distribution  of  the  testator's  property  is  erroneous,  has  the  right 
of  appeal,    p.  565. 

2.  Husband  and  Wife. — Deeds. — Wife*8  Failure  to  Join  in. — A  sur- 
viving wife  who  failed  to  join  in  her  husband's  deed  becomes,  by 
virtue  of  her  marital  rights,  the  owner  In  fee  simple  of  the  un- 
divided one-third  of  the  property  so  conveyed,    p.  567. 
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3.  Descent  and  Distribution. — Widows. — Decedents'  Estates. — ^A 
wife's  refusiil  to  join  ber  husband  in  his  deed,  and  her  subsequent 
claim,  as  widow,  of  one-third  of  the  land  conveyed,  do  not  pre- 
clude her  from  claiming  her  statutory  rights  as  his  widow,    p.  567. 

Prom  Allen  Circuit  Court;  E.  O'Rourke,  Judge. 

Final  report  by  Aaron  M.  Keener,  as  executor  of  the  last 
will  of  John  Thimlar,  deceased,  to  which  Ira  I.  Grubb,  as 
guardian  of  Isabelle  Thimlar,  a  person  of  unsound  mind,  ex- 
cepts. From  a  judgment  for  the  exceptor,  the  executor  ap- 
peals.   Affirmed. 

BaUou  &  Hoffman  and  Leonard  &  Tovynsend,  for  appellant. 
Walpole  0.  Colerick,  for  appellee. 

Watson,  J. — The  appellee  filed  his  motion  to  dismiss  the 
appeal  herein,  for  the  reason  that  the  appellant  had 

1.  no  appealable  interest.  This  motion  will  have  to  be 
overruled  on  the  authority  of  Ruch  v.  Biery  (1887), 
110  Ind.  444. 

The  executor  in  this  cause  filed  his  final  report  in  the  Al- 
len Circuit  Court  for  confirmation  and  approval,  and  asked 
therein  that  the  widow  of  said  decedent  should  not  be  per- 
mitted to  share  in  the  distribution  of  the  proceeds  from  three 
notes  given  as  purchase  money  for  certain  real  estate  of 
which  decedent  was  seized  and  in  the  conveyance  of  which 
his  wife  did  not  join.  To  so  much  of  the  final  report  as 
sought  to  eliminate  the  widow  from  sharing  in  the  distribu- 
tion of  the  proceeds  from  these  notes,  Ira  I.  Grubb,  as  guar- 
dian of  Isabelle  Thimlar  (a  person  of  unsound  mind  and 
widow  of  decedent),  objected  and  excepted  for  and  on  be- 
half of  his  said  ward.  The  court  heard  the  exceptions,  and, 
upon  request,  made  special  finding  of  facts  and  stated  its 
conclusions  of  law  thereon.  The  facts  which  are  necessary 
to  determine  the  controversy  involved  in  this  appeal  are 
substantially  as  follows :  That  John  Thimlar  died  testate  in 
Allen  county,  Indiana,  on  May  2,  1906;  that  his  will  was 
duly  probated  on  May  11,  1906,  and  disposed  of  his  prop- 
erty both  personal  and  real ;  that  his  widow,  Isabelle  Thim- 
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lar,  refused  to  accept  and  abide  by  the  provisions  of  said  will, 
and  renounced  the  same  and  elected  to  take  and  receive  in 
lieu  thereof  as  such  widow  under  the  laws  of  the  State  of  In- 
diana, which  renunciation  wafi  made  on  May  12,  1906 ;  that 
Aaron  M.  Keener  duly  qualified  as  executor  of  the  will  of 
said  decedent  on  May  11,  1906 ;  that  on  May  1,  1905,  said 
decedent,  John  Thimlar,  was  the  owner  in  fee  simple  of  cer- 
tain described  real  estate — about  sixty-three  acres — ^in  Allen 
county,  Indiana ;  that  on  said  day  he  sold  and  conveyed  the 
undivided  two-thirds  thereof  to  his  son,  Levi  Thimlar;  that 
the  consideration  for  the  conveyance  of  said  real  estate  was 
$3,300;  that  said  Isabelle  Thimlar,  who  was  then  his  wife 
and  afterwards  his  widow,  did  not  join  with  her  said  husband 
in  the  execution  of  said  deed  of  conveyance,  and  never  at  any 
time  or  in  any  manner  conveyed  or  released  her  inchoate 
interest  in  and  to  said  parcel  of  real  estate ;  that  said  Levi 
Thimlar,  as  part  of  the  purchase  money  for  said  real  estate, 
executed  his  five  notes,  each  for  the  sum  of  $535.40,  payable 
one,  two,  three,  four  and  five  years  from  date,  with  interest ; 
that  said  executor  received  from  three  of  the  purchase 
notes  before  described  $1,846.01. 

As  conclusions  of  law  on  the  facts  found,  the  court  found: 
(1)  That,  by  reason  of  the  failure  of  said  Isabelle  Thim- 
lar, as  the  wife  of  said  John  Thimlar,  to  join  with  him  in 
the  deed  of  conveyance  so  executed  by  him  to  said  Levi  Thim- 
lar for  the  parcel  of  real  estate  before  described,  her  inchoate 
interest  therein  as  such  wife  was  not  by  said  deed  conveyed, 
and  that,  afterwards,  on  and  by  reason  of  the  death  of  said 
John  Thimlar,  who  was  then  her  husband,  her  said  inchoate 
interest  in  said  parcel  of  real  estate  matured,  and  thereby  she 
became  the  owner  in  fee  simple  of  the  undivided  one-third 
of  said  parcel  of  real  estate  in  value;  (2)  that  the  interest 
which  said  Isabelle  Thimlar  so  acquired  in  said  parcel  of  real 
estate  was  derived  by  her,  not  as  the  widow  or  heir  at  law  of 
said  John  Thimlar,  but  was  acquired  by  her  solely  under  and 
by  virtue  of  her  marital  rights  as  his  wife;    (3)  that  the 


MAT  TERM,  1909.  567 

Keener  v.  Grubb — 44  Ind.  App.  5G4. 

acquirement  by  said  Isabelle  Thimlar,  as  such  wife,  of  said 
interest  in  said  parcel  of  real  estate  did  not,  and  does  not,  in 
any  manner,  aflfect,  reduce  or  lessen  the  interest  which  she 
acquired  by  descent  in  the  property,  real  and  personal,  owned 
by  said  John  Thimlar,  at  the  time  of  his  death,  as  his  widow. 

To  these  conclusions  of  law  th€  appellant  excepted. 

Section  3029  Burns  1908,  §2491  R.  S.  1881,  provides :    **  A 

surviving  wife  is  entitled,  except  as  in  section  seventeen 

[§2483]  excepted,  to  one-third  of  all  the  real  estate 

2.  of  which  her  husband  may  have  been  seized  in  fee 
simple  at  any  time  during  the  marriage,  and  in  the 

conveyance  of  which  she  may  not  have  joined,  in  due  form 
of  law,  and  also  of  all  lands  in  which  her  husband  had  an 
equitable  interest  at  the  time  of  his  death." 

The  Supreme  and  Appellate  Courts  of  this  State  have  re- 
peatedly construed  the  section  before  quoted,  and  have  uni- 
formly held  that  the  widow  of  a  decedent  does  not  take  under 
it  as  an  heir  of  her  husband,  but  by  virtue  of  her  marital 
rights;  that  the  interest  of  the  wife  attaches  to  the  real 
estate  by  virtue  of  the  seizin  of  the  husband  during  their 
marriage,  and  no  conveyance  of  his,  in  which  his  wife  did 
not  join,  will  divest  or  extinguish  her  interest  therein.  Bran- 
non  v.  May  (1873),  42  Ind.  92;  Hendrix  v.  McBeth  (1882), 
87  Ind.  287;  McKinney  v.  Smith  (1886),  106  Ind.  404;  Fry 
V.  Hare  (1906),  166  Ind.  415;  Turner  v.  Heinberg  (1903), 
30  Ind.  App.  615. 

The  fact  that  Isabelle  Thimlar,  widow,  did  not  join  her 

husband,  John  Thimlar,  in  the  deed,  or  in  any  manner  part 

with  her  inchoate  interest  in  and  to  said  land  sold  to 

3.  Levi  Thimlar,  thereby  upon  the  death  of  her  husband 
becoming  the  owner  in  fee  of  one-third  thereof  in 

value,  does  not  preclude  her  as  the  widow  of  said  decedent 
from  sharing  in  his  estate  under  §§3014,  3018  Burns  1908, 
§2483  R.  S.  1881,  Acts  1899,  p.  131,  §1. 

The  court  did  not  err  in  its  conclusions  of  law  upon  the 
facts  found.    Judgment  affirmed 
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Hopp  V.  Luken  bt  al. 

[No.  7,:ir).'i.    Filed  November  16,  1909.] 

1.  Appeal. — Final  Judgment. — What  la, — A  final  Judgment,  from 
which  nn  appeal  lieM,  must  dispose  of  all  of  the  issues  as  to  all 
of  the  parties,    p.  5G9. 

2.  App»l\l. — Parties. — An  appeal  cannot  be  taken  against  a  part 
only  of  those  recovering  judgment  where  there  are  other  parties 
to  the  action  whose  rights  are  undetermined,    p.  5t59. 

3.  Judgment. — What  Is, — Rulings, — A  Judgment  must  show  a  final 
disposition  of  the  case,  a  mere  ruling  of  the  court  being  insuffi- 
cient,   p.  509. 

Prom  Starke  Circuit  Court;  John  C.  Nye,  Judge. 

Cross-complaint  by  John  H.  Hopp  against  William  Luken 
and  others.  Prom  a  judgment  for  defendants,  plaintiff  ap- 
peals.   Appeal  dismissed. 

Harry  C.  Miller,  for  appellant. 

W,  C.  Pentecost  and  11,  R,  Kobhins,  for  appellee  Luken« 

IIadley,  C.  J. — On  December  24,  1904,  appellees  Luken 
and  Voght  filed  a  complaint  against  appellant,  John  Hopp, 
and  numerous  other  parties  not  named  in  this  appeal,  to 
quiet  title  to  certain  land  in  Starke  county.  Each  of  said 
defendants  in  said  suit  filed  a  separate  cross-complaint,  mak- 
ing his  co-defendants  and  appellees,  Luken  and  Voght,  de- 
fendants thereto.  Thereupon  appellees  Luken  and  Voght 
dismissed  their  complaint,  and  each  filed  a  separate  demurrer 
to  each  of  said  cross-complaints,  which  demurrers  were  sus- 
tained. No  judgments  were  rendered  upon  any  of  these  rul- 
ings of  the  court,  or  upon  the  dismissal  of  the  complaint  by 
appellees  Luken  and  Voght.  Appellant  then  filed  an  amend- 
ed cross-complaint,  making  his  co-defendant  Pred  Kasch,  the 
plaintiffs,  Luken  and  Voght,  the  Lion  Brewing  Company  and 
the  Northern  Indiana  Brewing  Company  defendants  thereto. 
To  this  cross-complaint  Luken  and  Voght  each  filed  a  sep- 
arate demurrer,  which  demurrers  were  sustained.  The  rec- 
ord recites  that  Hopp  abided  by  the  ruling  of  the  court  on  the 
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demurrers  and  refused  to  plead  further,  and  that  judgment 
for  costs  should  go  against  him.  Judgment  was  thereupon 
rendered  in  favor  of  Luken  and  Voght  and  against  cross- 
complainant  Hopp. 

Appellees  Luken  and  Voght  have  filed  a  motion  to  dismiss 

the  appeal,  for  the  reason  that  the  judgment  appealed  from 

is  not  a  final  judgment.     It  will  be  observed  that  there 

1.  has  been  no  adjudication  of  the  rights  of  any  of  the 
parties  in  said  cause  who  were  before  the  court,  except 

Luken  and  Voght.  The  cross-complaint  of  IIopp,  upon 
which  the  judgment  appealed  from  is  based,  shows  that  there 
is  a  cause  of  action  still  pending  and  existing  between  IIopp, 
Kasch,  the  Northern  Indiana  Brewing  Company  and  the 
Lion  Brewing  Company.  These  defendants  have  never  been 
defaulted,  and  have  never  answered  or  pleaded  in  any  way 
to  said  cross-complaint.  Their  rights,  therefore,  are  un- 
adjudicated  and  undetermined.  A  final  judgment  from 
which  an  appeal  may  be  taken,  within  the  meaning  of  the 
statute,  is  one  that  determines  all  of  the  issues  between  all 
of  the  parties  thereto.  Keller  v.  Jordan  (1897),  147  Ind. 
113;  State,  ex  reL,  v.  Lung  (1907),  168  Ind.  553;  Xeyens  v. 
Flesher  (1907),  39  Ind.  App.  399,  and  cases  cited. 

Where  judgments  are  taken  in  an  action  between  different 

parties,  appeals  cannot  be  taken  therefrom  separately  or  by 

piecemeal.        Western    Union    Tel.    Co,    v.    Locke 

2.  (1886),  107  Ind.  9;   Champ  v.  Kendrkk  (1892),  130 
Ind.  545;  1  Freeman,  Judgments  (4th  ed.),  §33. 

Before  appellant  can  prosecute  his  appeal,  he  must  have 

his  record  show  that  the  interest  of  all  the  parties  before  the 

court  have  been  finally  adjudicated  and  disposed  of. 

3.  A  mere  ruling  of  the  court  is  not  a  judgment.    Keller 
V.  Jordan,  supra;  State,  ex  reL,  v.  Herod  (1898),  21 

Ind.  App.  177,  and  cases  cited. 
Appeal  dismissed. 
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CONKLIN  ET  AL.   V-   DOUGHERTY  ET  AL. 
[No.  7 J 43.    Filed  November  IG,  1909.] 

1.  Appeal. — Briefs. — Setting  Out  Record  of  Alleged  Errors. — ^Ap- 
pellants' brief  Rhould  set  out  the  record  showing  the  alleged  er- 
roneous rulings,  and  failing  therein,  it  is  discretionary  with  the 
court  whether  it  will  consider  such  errors,    p.  571. 

2.  Pleading. — Complaint. — Sustaining  Demurrer  to  Paragraph  of, 
— Facts  Provable  Under  Another, — Where  the  facts  provable 
under  a  paragraph  of  complaint  are  provable  under  another,  the 
sustaining  of  a  demurrer  to  the  former  is  harmless,    p.  572. 

3.  Evidence. — Confidential  Communications, — Attorney  and  Client, 
— Executing  Deeds. — Where  the  parties  to  a  deed  secure  an  at- 
torney merely  to  prepare  same,  such  attorney  may  testify  as  to 
conversations  at  the  time,  the  evidence  failing  to  show  that  such 
attorney  was  counsel  for.  or  advised  with,  the  parties,  or  that  he 
was  in  their  employ  as  an  attorney,    p.  572. 

4.  Evidence. —  Insanity, —  Cross-Examination, —  Outside  Facts, — 
Deeds, — Where  a  witness,  after  reciting  certain  conversations  and 
facts,  expressed  his  opinion  that  a  certain  grantor  was  of  sound 
mind,  it  Is  not  erroneous  for  the  court  to  refuse  to  permit  such 
witness,  on  cross-examination,  to  express  an  opinion,  where  the 
facts  assumed  in  the  question  were  not  testified  to  by  such  wit- 
ness,   p.  573. 

5.  Evidence. — Exclusion  of. — Offer  to  Prove, — Appeal, — ^Where  a 
question  is  objected  to,  and  no  offer  is  made  showing  what  the 
answer  thereto  would  be,  the  sustaining  of  the  objection  presents 
no  question  on  appeal,  this  court  being  unable  to  say  whether  the 
answer  would  have  been  beneflcial  or  detrimental  to  the  com- 
plaining party,    p.  573. 

From  Orange  Circuit  Court;  Bayless  Harvey,  Special 
Judj2:e. 

Suit  by  Susan  Conklin  and  others  against  Leander 
Dougherty  and  another.  From  a  decree  for  defendants, 
plaintiffs  appeal.    Affirmed, 

Samuel  R.  Lamhdin,  Stotsenhurg  &  Weathers  and  Will 
II,  Talbot,  for  appellants. 

Perry  MeCart  and  M.  B.  Hottel,  for  appellees. 

Rabb,  J. — Appellants  and  appellees,  except  appellee 
Hooker  Hancock,  were  the  children  and  grandchildren  of 
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George  and  Sarah  Dougherty,  who,  previous  to  the  begmning 
of  this  action,  died  intestate,  leaving  these  parties  their  sole 
heirs  at  law.  George  and  Sarah  Dougherty  owned  the  lands 
described  in  the  complaint,  consisting  of  two  farms,  one  lo- 
cated in  Orange  county  and  the  other  in  Warrick  county. 
George  and  Sarah  Dougherty  executed  deeds  by  which  they 
undertook  to  convey  the  fee  in  these  lands  to  the  appellees 
Leander  and  Noah  Dougherty,  and  this  suit  was  brought  by 
appellants  to  recover  the  interest  in  said  lands,  which  appel- 
lants would  take  as  heirs  had  George  and  Sarah  died  the 
owners  of  the  same. 

The  complaint  was  in  five  paragraphs.  A  demurrer  was 
sustained  to  the  fourth  paragraph,  the  issues  were  formed  on 
the  remaining  paragraphs,  a  cro&s-complaint  was  filed  by  the 
appellees,  in  which  they  sought  to  quiet  their  title  to  the 
premises,  issues  were  formed  on  the  cross-complaint,  and  a 
jury  trial  had,  resulting  in  a  verdict  and  judgment  in  favor 
of  the  appellees,  and  a  decree  quieting  their  title  to  the 
premises. 

A  reversal  of  this  judgment  and  decree  is  sought  on  the 
ground  that  the  court  erred  in  sustaining  appellees'  demurrer 
to  the  fourth  paragraph  of  the  complaint,  and  that  appel- 
lants' motion  for  a  new  trial  should  have  been  sustained  on 
account  of  error  of  the  court,  in  permitting  Thomas  B.  Bus- 
kirk  to  testify  as  a  witness  in  appellees'  behalf,  and  in  refus- 
ing to  allow  appellants  to  cross-examine  appellees'  witness 
Doctor  Lindley,  as  an  expert,  and  in  sustaining  appellees'  ob- 
jection to  appellants'  question  to  the  \vitness  Martha  Chas- 
tain. 

There  is  no  attempt  on  the  part  of  appellants'  counsel  to 
make  his  brief  comply  with  rule  twenty-four  of  this  court,  re- 
quiring concise  statements  of  so  much  of  the  record  as 

1.     fully  pn^sents  the  exceptions  relied  upon  for  reversal. 

The  purpose  of  this  rule  is  to  expedite  the  despatch 

of  business  in  the  Supreme  and  App(^llate  Courts,  and  it  is 

intended  that  from  the  statements  required  to  be  made  in  the 
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brief  the  court  can  fully  comprehend  the  questions  involved 
iu  the  appeal,  without  taking  the  time  to  ascertain  them  from 
the  transcript.  Were  this  court  compelled  to  search  through 
the  voluminous  transcripts  filed  here,  to  determine  whether 
the  errors  assigned  thereon  were  sustained  by  the  record,  the 
already  overburdened  docket  of  this  court  would  be  vastly 
increased,  and  the  time  required  to  determine  appeals  length- 
ened indefinitely.  Inasmuch,  however,  as  the  transcript  in 
this  case  is  not  voluminous,  we  have  given  due  consideration 
to  the  questions  raised  by  appellants,  and  will  determine 
them  in  the  order  presented. 

The  second  paragraph  of  appellants'  complaint  was  in  the 
usual  form  of  a  complaint  to  quiet  title  to  the  lands  in  con- 
troversy, and  all  of  the  evidence  that  appellants  could 

2.  have  given  under  the  fourth  paragraph  of  complaint 
would  have  been  competent  under  this  paragraph. 

Hence  no  reversible  error  intervened  in  sustaining  the  de- 
murrer to  the  fourth  paragraph  of  the  complaint. 

Thomas  B.  Buskirk  was  examined  as  a  witness  in  behalf 

of  appellees.     Objection  was  made  to  his  testifying  with 

reference  to  conversations  had  with  George  and  Sarah 

3.  Dougherty  on  a  certain  occasion,  when  he  drafted  the 
deeds  in  question  for  them.  The  objection  is  predi- 
cated on  the  alleged  confidential  relation  of  attorney  and 
client  existing  between  the  witness  and  George  and  Sarah 
Dougherty,  at  the  time  of  the  conversations.  The  evidence 
fails  to  sustain  the  appellants'  contention  that  such  relation 
existed  between  the  witness  and  the  parties  at  the  time.  The 
mere  fact  that  a  lawyer  is  called  upon  to  write  a  deed  does 
not  create  the  relation  of  attorney  and  client  between  such 
lawyer  and  the  parties  for  whom  he  makes  the  deed.  The 
evidence  fails  to  show  that,  at  the  time  of  the  conversation 
called  for,  the  witness  was  either  counsel  for,  or  had  under- 
taken to  advise  with,  the  Doughertys  in  reference  to  any 
matter  of  law,  or  that  he  was  in  their  employ  as  an  attorney. 
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Doctor  Lindley  was  examined  as  a  witness  in  chief.    He 
testified  to  his  acquaintance  with  George  and  Sarah  Dough- 
erty, to  conversations  had  with  them,  and  upon  these 

4.  facts  expressed  an  opinion,  as  a  nonexpert,  as  to  the 
soundness  of  mind  of  George  Dougherty.      He  was 

asked  this  question :  **If  you  had  known  that  he  had  deeded 
all  the  real  estate  he  had  in  the  world  to  the  two  boys,  leav- 
ing the  four  girls  and  a  grandchild,  who  was  the  child  of  an- 
other girl,  without  anything,  would  that  fact  make  any  im- 
pression on  your  mind  as  to  his  soundness  or  unsoundness  of 
mind?''  The  court  sustained  appellees'  objection  to  this 
question,  and  this  is  made  the  ground  of  a  motion  for  a  new 
trial.  This  objection  was  properly  sustained.  The  question 
in  noway  related  to  the  facts  about  which  the  witness  had 
given  evidence  in  his  examination  in  chief. 

The  last  reason  assigned  in  appellants'  motion  for  a  new 

trial,  that  is  relied  on  for  reversal,  is  that  the  court  erred 

in  refusing  to  allow  the  witness  Martha  Chastain  to 

5.  answer  the  second  question  going  to  impeach  the  wit- 
ness Noah  Dougherty.    Conceding,  without  deciding, 

that  the  question  sought  to  be  raised  here  was  properly  pre- 
sented in  appellants'  motion  for  a  new  trial,  the  action  of  the 
court  thereon  presents  no  reversible  error.  There  is  nothing 
disclosed  in  the  record  as  to  what  answer  the  witness  would 
have  made  to  the  question  objected  to.  For  aught  that  ap- 
pears in  the  record,  she  might  have  answered  the  question  in 
the  negative. 

No  reversible  error  is  presented  in  the  record.    Judgment 
of  the  court  below  affirmed. 
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Warner  v.  Jennings. 

I  No.  (iJK\.    Filed  November  17,  1009.  J 

1.  Trial. — ^^prcial  Findings. — Overruling  Demurrer  to  Paragraphs 
of  Anstvvr. — Harmless  Krrrtr. — Where  Rpe<-lal  findings  are  made, 
whicli  Hiiow  tlint  tlie  proof  failed  to  establisti  tiie  allegations  of 
tbe  complaint,  and  did  support  those  in  the  cross-complaint,  the 
overruling  of  a  demurrer  to  certain  paragraphs  of  answer  Is 
harmless,    p.  575. 

2.  ^\j>PKAu — I ti sufficient  Erndcnce. — Where  an  appeal  is  taken  be- 
cause of  insufiiolent  evidence  to  sustain  the  judgment  appealed 
from,  <mly  the  evidence  most  favorable  to  the  prevailing  party 
will  be  considered,    p.  .577. 

3.  Appeal. — Weighing  Evidence. — ^The  Apiiellate  Court  will  not 
disturb  the  judjqnent  of  the  trial  court,  although  such  court  Is 
convinced  that  such  judgment  was  against  the  weight  of  the 
evidence,    p.  577. 

4.  AppicAi* — Weighing  Evidence. — Husband  and  Wife, — Suretyship. 
— Mortgages. — Deeds. — The  Appellate  Court  will  not  weigh  con- 
flicting evidence  to  determine  whether  a  deed  was  In  reality  a 
mortp:age  given  by  a  wife  to  secure  her  husband's  note,  the  trial 
court  having  found  that  such  d(»ed  was  absolute,    p.  577. 

5.  Deeds. —  Consideration. —  Mortgages. —  Husband  and  Wife. — 
Suretyship. — A  deed,  executed  by  a  wife  and  her  husband  to  her 
surety  on  a  note,  given  for  her  indebteilness,  but  upon  which  note 
her  husband  ap|)enred  as  i>rinci|)rtl,  In  consideration  of  such 
surety's  paynioiit  of  said  note,  is  supiwrted  by  a  valuable  con- 
sideration, and  the  surety's  failure  to  return  such  note  does  not 
constitute  such  deed  a  mortgage,    p.  577. 

From  Scott  Circuit  Court ;  Scba  A,  Barnes,  Special  Judge. 

Suit  by  Alice  Warner  against  William  L.  Jennings.  Prom 
a  decree  for  defendant,  plaintiff  appeals.     Affirmed. 

Laurent  A,  Douglass,  for  appellant. 
Mark  Storen,  Carl  E.  Wood,  and  Frank  S.  Jones,  for  ap- 
pellee. 

Rabb,  J. — This  was  an  action  by  appellant  a^inst  the 
appolloo,  to  have  a  deed,  executed  by  appellant  to  appellee, 
convevinsr  to  him  certain  lands  in  Scott  count  v.  declared  a 
mortga<?(»,  and  for  an  accounting:  of  the  rents  and  profits. 

The  appellee  answered  in  six  paragraphs,  and  filed  a  cross- 
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complaint  soekiucj  to  have  his  title  (piieted  to  the  premises. 
Appellant's  demurrer  was  sustained  to  the  third  and  fourth 
paragraphs  of  answer,  and  overnilod  as  to  the  fifth  and  sixth. 
The  cause  was  put  at  issue,  a  trial  had,  a  special  finding  of 
facts  made  and  conclusions  of  law  stated  thereon  by  the 
court.  Appellant  excepted  to  each  conclusion  of  law.  Her 
motion  for  a  new  trial  was  overruled,  and  judgment  was  ren- 
dered upon  the  special  findings,  in  favor  of  appellee. 

Appellant  has  assigned  as  errors  the  action  of  the  court 
below  in  overruling  her  demurrer  to  appellee's  cross-com- 
plaint, the  demurrer  to  the  fifth  paragraph  of  answer,  and 
the  motion  for  a  new  trial. 

There  was  a  special  finding  of  the  facts  in  this  case,  and  as 
it  is  disclosed  by  the  record  that  the  appellee  filed  a  general 
denial  to  appellant's  complaint,  and  also  a  cross-com- 
1.  plaint,  seeking  to  quiet  his  title  to  the  premises  in  dis- 
pute, it  is  wholly  immaterial  what  ruling  was  made 
by  the  court  upon  the  demurrer  to  the  several  paragraphs  of 
answer.  The  special  findings  disclose  that  the  judgment  of 
the  court  appealed  from  is  predicated  upon  these  pleadings; 
hence  error  committed  by  the  court,  in  overruling  demurrers 
to  other  paragraphs  of  answer,  if  there  was  error,  would  be 
no  ground  for  a  reversal  of  the  judgment  of  the  court  below. 

The  complaint  proceeds  upon  the  theorj'^  that  a  certain 
deed  executed  by  appellant  and  her  husband  to  appellee,  in 
the  year  1890,  absolute  in  form,  w^as  made  to  secure  and  in- 
demnify the  appellee  from  loss  on  account  of  his  suretyship 
for  appellant's  husband  on  a  promissory  note  executed  to  a 
third  person.  One  paragraph  of  the  complaint  seeks  to  have 
the  deed  declared  null  and  void  and  to  quiet  title  against 
the  claims  of  appellee  thereunder,  on  account  of  the  fact  that 
the  deed  was  executed  as  a  mortgage  upon  the  separate  prop- 
erty of  the  appellant,  who  is  alleged  to  have  been,  at  the  time, 
a  married  woman,  and  that  it  was  given  to  secure  the  debt  of 
her  husband.  Other  paragraphs  proceed  upon  the  theory 
that  the  deed  was  given  to  secure  a  debt  against  appellee, 
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and  that  the  same  was  a  valid  and  subsisting  lien  on  the 
premises. 

Appellee's  answer  of  general  denial  put  these  facts  in 
issue,  as  did  also  his  croSvS-t'omplaint  to  quiet  his  title  to  the 
premises. 

The  point  of  dispute  between  the  parties  was  whether  the 
deed  in  question  was  given  to  indemnify  the  appellee,  or 
whether  it  was  given  as  an  absolute  eonveyance,  in  consider- 
ation of  the  appellee's  agreement  to  pay  a  debt  of  $500,  for 
which  he  was  security  for  appellant's  husband. 

The  special  findings,  which  are  not  set  out  in  appellant's 
brief,  but  which  appear  in  the  brief  filed  by  the  appellee,  dis- 
close that  on  January  23,  1882,  the  appellant  was  the  owner 
of  a  certain  described  tract  of  real  estate  in  Jackson  county ; 
that  she  was  indebted  to  one  Hamilton  in  the  sum  of  $500; 
that  the  debt  was  evidenced  by  a  note,  signed  by  the  plain- 
tiff's  husband,  with  the  appellee  and  Susannah  Jennings  as 
sureties  thereon;  that  on  January  20,  1890,  the  appellant 
and  her  husband  made  and  executed  to  the  appellee  a  war- 
ranty deed  for  said  real  estate;  that  there  was  at  the  time 
due  to  Hamilton  upon  the  note  the  sum  of  $750;  that  there 
were  delinquent  and  current  taxes  due  against  the  land, 
amounting  to  $20.12,  and  that  appellee  agreed  to  pay  and 
discharge  the  note  to  Hamilton,  in  consideration  of  which  the 
appellant  agreed  to,  and  did,  with  her  husband  joining,  ex- 
ecute to  the  appellee  the  warranty  deed  to  the  real  estate 
mentioned  in  the  complaint ;  that  the  x)rice  paid  for  the  real 
estate  by  the  appellee  was  more  than  its  fair  market  value ; 
that  there  was  no  agreement  or  understanding  between  the 
parties  that  said  deed  should  be  considered  and  treated  by 
them  as  a  mortgage  to  secure  said  debt ;  that  appellee  did  not 
agree  to  hold  said  land  in  trust  for  appellant  until  the  profits 
from  the  crops  should  pay  him  said  debt,  and  made  no  agree- 
ment to  reconvey  the  land  to  appellant. 

If  these  facts  were  true,  then  the  allegations  of  the  com- 
plaint were  not  true,  and  the  decree  of  the  court,  following 
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the  conclusions  of  law  stated,  was  proper,  and  the  appellant 
was  entitled  to  take  nothing  by  her  complaint,  and  the  ap- 
pellee was  entitled  to  a  decree  quieting  his  title  against  ap- 
pellant's claims. 

zippellant's  motion  for  a  new  trial  raises  the  question  of 
the  sufficiency  of  the  evidence  to  sustain  this  finding.  Ap- 
pellant's brief  in  nowise  complies  with  the  requirements  of 
the  rule  of  this  court,  to  the  effect  that  the  appellant  shall 
set  forth  in  his  brief,  where  the  insufficiency  of  the  evidence 
is  relied  upon  for  reversal,  a  concise  statement  of  the  evi- 
dence.   Appellee's  brief,  however,  supplies  the  defect. 

In  determining  the  question  of  the  sufficiency  of  the  evi- 
dence to  sustain  the  finding  of  the  court  or  the  verdict  of  the 
jury,  the  court  considers  that  evidence  w^hich  is  most 

2.  favorable  to  the  party  in  whose  favor  the  finding  is 
made,  and  if  there  is  any  evidence  upon  which  the 
finding  can  be  based,  this  court  will  not  disturb  it, 

3.  even  though  w-e  were  convinced  that  it  was  against 
the  weight  of  the  evidence. 

An  examination  of  the  evidence  contained  in  the  record 

discloses  that  it  was  amply  sufficient  to  justify  the  finding 

of  the  court — that  the  consideration  of  the  deed  in 

4.  question  was  not  the  indemnity  of  the  appellee,  on 
account  of  his  liability  on  the  note,  but  his  agreement 

to  pay  the  debt  himself. 

The   appellant  seems   to   think   that,   because   the   note 

originally    given   by   the    appellant    and    her   husband   to 

Hamilton  was  not  surrendered  to  her  at  the  time 

5.  the  deed  was  executed,  the  transfer  must  be  regarded 
as  a  mortgage.  Such  however  is  not  the  law  as  be- 
tween appellant  and  appellee.  Appellee 's  agreement  to  pay 
the  debt,  upon  which  he  was  already  bound  as  security,  was 
an  original  undertaking,  and  a  valuable  consideration  for  the 
deed  executed  by  appellant  and  her  husband. 

Judgment  of  the  court  below  affirmed. 
Vol.  44—37 


578  APPELLATE  COURT  OF  INDIANA, 

Board,  etc.,  r.  People's  Nat.  Bank — 44  Ind.  App.  578. 


Board  of  Finance  of  the  School  City  of 

Aurora  v.  People's  National  Bank 

OF  Lawrenceburg. 

[No.  6,876.    Filed  November  17,  1909.] 

1.  Statutes. — Public  Dcpositorieit. — School  Boards. — Banks  Out- 
side of  City.—Discnniination.—Vnder  §§7536,  7542  Burns  1908, 
Acts  1907,  p.  391,  §§15,  21,  providing  that  any  bank  within  any 
county  desiring  to  receive  deposits  of  public  money  from  any 
public  corporation  within  the  county,  shall  file  a  proper  bond,  and 
that  it  "shair*  l)e  the  duty  of  the  proper  board  to  select  impar- 
tially any  banks  that  comply  therewith,  as  depositories,  a  board 
of  finance  of  a  school  city  must  designate  any  bank  within  the 
county  complying  with  the  statute,  as  a  depository,  where  there 
is  no  applicant  within  such  city.    p.  579. 

2.  Words  and  Phrases. — "ShalV* — ^The  word  "shall"  used  in  a 
statute  is  presumed  to  have  been  used  In  its  imperative  sense, 
p.  581. 

3.  Statutes. — Construction. — Consideration  of  Statutes  of  Other 
States. — ^Thc  statutes  of  other  states  on  the  same  subject  may  be 
considered  in  construing  a  statute  of  this  State,    p.  581. 

Prom  Dearborn  Circuit  Court ;  Oeorge  E.  Downey,  Judge. 

Petition  by  the  People's  National  Bank  of  Lawrenceburg, 
Indiana,  against  the  Board  of  Finance  of  the  School  City  of 
Aurora.  From  a  judgment  for  plaintifE,  defendant  appeals. 
Affirmed. 

Martin  J.  Oivan,  for  appellant. 
Warren  N.  Hauckf  for  appellee. 

CoMSTOCK,  J. — The  petition  in  this  case  was  filed  under 
section  thirteen  of  what  is  known  as  the  public  depository 
act  (Acts  1907,  p.  391,  §7534  Bums  1908),  for  the  purpose 
of  procuring  the  approval,  by  the  court,  of  a  bond  tendered 
to  the  board  of  finance  of  the  school  city  of  Aurora,  in  con- 
nection witli  the  bid  of  appellee  for  a  portion  of  the  deposits 
of  the  funds  of  said  school  corporation. 

The  petition  discloses  that  the  board  of  finance  of  the 
school  city  of  Aurora,  pursuant  to  said  act,  caused  a  publica- 
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tion  to  be  made  of  a  notice  inviting  proposals  to  be 

1.  filed  with  said  board  on  a  certain  date,  proposing  to 
receive  public  funds  of  said  school  city  on  deposit,  as 
provided  in  said  act ;  that  there  was  no  bank  within  the  city 
of  Aurora  making  application  for  such  deposits,  but  that  ap- 
plication was  made  by  the  petitioning  bank  (the  People's 
National  Bank),  and  by  the  Dearborn  National  Bank,  both 
located  in  Dearborn  county,  but  not  within  the  city  of  Au- 
rora. It  also  appears  that  the  board  of  finance  of  the  school 
city  of  Aurora  approved  the  bond  of  the  Dearborn  National 
Bank,  but  failed  to  approve  the  bond  tendered  by  appellee 
or  to  designate  it  as  a  public  depository,  and  designated  the 
Dearborn  National  Bank  as  the  sole  and  only  depository  to 
receive  the  public  funds  of  said  corporation. 

A  demurrer  for  want  of  facts  to  the  petition  was  overruled 
and  the  cause  put  at  issue  by  a  general  denial.  Upon  the 
issues  thus  formed  the  cause  was  tried  by  the  court  and  judg- 
ment rendered  against  appellant. 

The  overruling  of  the  demurrer  to  the  petition  is  assigned 
as  error. 

Sections  fifteen  and  sixteen  of  the  depository  law  (Acts 
1907,  p.  391,  §§7536,  7537  Burns  1908)  contain  the  following 
provisions:  ** Section  15.  Any  bank  or  trust  company  sub- 
ject to  examination  by  state  or  national  authority,  and  hav- 
ing its  place  of  business  in  this  State,  and  doing  business 
herein,  which  shall  desire  to  receive  public  funds  of  the 
State  on  deposit,  or  any  such  bank  or  trust  company  within 
any  county  desiring  to  receive  on  deposit  public  funds  of  the 
county,  or  of  any  public  cori>oration  within  the  county,  shall 
file  with  the  respective  board  of  finance  on  the  day  men- 
tioned in  such  notice,  its  written  proposal  to  receive  a  max- 
imum sum  of  public  funds  on  deposit,  file  the  required  se- 
curity," etc.  '*  Section  16.  The  boards  of  finance  sliall  meet 
at  the  time  and  place  fixed  in  said  notice,  and  shall  open  such 
proposals  and  consider  the  same,  and  any  bank,  banks  or 
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trust  compajiies  within  the  State  tendering  security  as  pro- 
vided for  in  this  act,  and  agreeing  to  pay  the  interest  pro- 
vided herein,  shall  be  constituted  depositories  for  public 
funds,"  etc. 

Section  twenty-one  of  said  act  (§7542  Burns  1908)  pro- 
vides, in  part:  **When  two  or  more  banks  or  trust  com- 
panies in  the  same  county,  city,  town  or  township,  propose  to 
become  depositories  of  the  funds  thereof  and  offer  the  rate  of 
interest  provided  for  herein,  it  shall  be  the  duty  of  the  board 
of  finance  of  such  county,  city,  town  or  township  to  select, 
impartially,  as  many  of  such  banks  or  trust  companies  for 
depositories  as  tender  satisfactory  security  for  such  de- 
posits," etc. 

The  only  limitations  on  the  number  of  banks  or  trust  com- 
panies which  shall  be  designated  as  public  depositories  are 
the  provisions  of  said  sections. 

Section  twenty-three  of  said  act  (§7544  Bums  1908)  dis- 
penses with  advertising  when  only  one  bank  or  trust  com- 
pany is  located  in  the  county,  and  provides  that  in  counties 
where  there  is  no  bank  or  trust  company  offering  to  accept 
public  funds  and  complying  with  the  requirements  of  this 
act,  the  board  must  designate  some  bank  or  trust  companies 
outside  of  such  county  and  within  the  State  as  such  deposi- 
tory or  depositories. 

In  this  case  two  banks  located  in  the  same  town  met  the 
requirements  of  the  statute,  each  proposing  to  become  a  de- 
pository for  the  funds  of  said  school  city. 

Prom  the  language  of  §7542,  sujjra,  providing  that  **  when 
two  or  more  banks  or  trust  companies  in  the  same  county," 
desire  to  become  depositories,  it  shall  be  the  duty  of  the  board 
**to  select,  impartially,  as  many  of  such  banks  or  trust  com- 
panies for  depositories  as  tender  satisfactory  security  for 
such  deposits,"  etc.,  it  seems  that  the  legislature  had  in  con- 
templation the  proposal  of  more  than  one  bank  or  trust  com- 
pany in  the  same  county,  city,  town  or  township,  and  that 
the  funds  should  be  deposited  impartially  between  them« 
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Had  it  been  the  intention  of  the  legislature  to  invest  the 
board  with  discretion  in  the  selection  of  any  particular  one 
of  said  banks  or  trust  companies,  the  use  of  different  lan- 
guage would  naturally  have  occurred  to  the  framers  of  the 
law.  There  is  no  reason  to  refuse  to  accept  the  ordinary 
import  of  the  words  as  expressing  the  legislative  intent.  In 
a  subsequent  portion  of  the  same  section  it  is  provided: 
**That  all  funds  of  city,  town,  township  and  school  corpora- 
tions shall  be  deposited  in  banks,  banking  institutions  or  trust 
companies,  designated  as  public  depositories,  located  within 
the  respective  limits  of  such  cities,  towns,  townships  or  school 
corporations,  if  such  there  be  which  shall  accept  such  deposits 
of  funds  on  the  terms  herein  provided/' 

The  law  was  enacted  to  bring  to  taxpayers  a  rate  of  in- 
terest (by  which  they  had  not  heretofore  profited)  on  public 
funds  of  their  respective  county,  city,  town,  township  or 
school  corporation.  In  designating  said  bank,  banks  or  trust 
companies  it  was  not  the  purpose  of  the  legislature  to  show 
any  partiality  in  their  selection.     The  word  *' shall" 

2.  as  used  in  said  act  gives  said  board  no  discretion  in  the 
selection  of  said  banks  or  trust  companicvS.    When  said 

word  is  used  in  the  statute  it  is  presumed  to  have  been  used 
in  its  imperative  sense.  25  Am.  and  Eng.  Eney.  Law  (2d 
ed.),  633;  Robertson  v.  State,  ex  rel  (1887),  109  Ind.  79. 

Other  states,  prior  to  the  enactment  of  the  statute  under 
consideration,  had  passed  laws  establishing  public  deposi- 
tories providing  for  deposits  with  banks  offering  the 

3.  highest  per  cent  of  interest  on  the  amount  deposited. 
The  legislature  of  this  State  doubtless  had  knowledge 

of  such  laws,  allowing  the  various  boards  of  finance  to  limit 
the  number  of  depositories,  but,  with  such  knowledge,  saw  fit 
to  allow  no  discrimination,  and  to  require  that  the  selection  of 
such  depositories  should  be  impartial. 

Amendments  have  been  made  to  the  statute*,  but  none 
changing  any  of  the  provisions  involved  in  the  questions  here 
considered. 
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It  is  possible  but  not  probable  that  in  some  instances  con- 
ditions may  arise  makinj?,  under  the  interpretation  herein 
given,  the  application  of  the  law  less  convenient  to  the  differ- 
ent boards  of  finan'»e  than  if  they  were  invested  with  discre- 
tion, but  such  possibilities  should  not  have  weight  against  the 
plain  meaning  of  the  statute. 

Judgment  affirmed. 


GuE  V.  St.  John,  Sheriff. 

[No.  G.S8().    Filed  November  18,  1900.] 

Appeal. — Briefs. — Rulca. — A  failure  of  the  appellant  to  comply  with 
the  Appellate  C^ourt  rules  in  the  preparation  of  his  brief  consti- 
tutes a  proper  ground  for  dismissal  of  the  appeal. 

Prom  Monroe  Circuit  Court;  James  B.  Wilson,  Judge. 

Suit  by  Clyde  Gue  against  Manford  E.  St.  John,  as  sheriff 
of  Morgan  county.  From  a  judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

Rochford  &  Coleman,  for  appellant. 
S.  C.  Kivett,  for  appellee. 

CoMSTOCK,  J. — This  suit  was  brought  in  the  Morgan  Cir- 
cuit Court  to  enjoin  appellee,  as  sheriff  of  Morgan  county, 
from  collecting  a  certain  judgment  rendered  by  said  court 
for  the  sum  of  $50  and  costs  in  favor  of  one  Karstedt  and 
against  the  appellant.  A  change  of  venue  was  taken  to  the 
Monroe  Circuit  Court,  where  proceedings  were  had  resulting 
in  a  judgment  in  favor  of  appellee. 

Before  entering  upon  the  discussion  of  the  merits  of  the 
cause,  appellee  asks  that  this  appeal  be  dismissed  for  failures 
of  the  appellant  to  comply  with  rule  three  of  this  court.  He 
alleges  (1)  that  the  record  has  no  index;  (2)  that  the 
transcript  is  not  paged  ;  (3)  that  the  transcript  haa  no  mar- 
ginal notes;   (4)  that  appellant  disregarded  rule  twenty-two. 
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in  failing  to  state  the  points  and  authorities  upon  which  he 
relies  for  a  reversal. 

In  addition  to  the  foregoing  reasons,  it  appears  that  but 
one  error — ^the  action  of  the  court  in  sustaining  appellee's  de- 
murer to  the  complaint — is  properly  assigned,  and  neither 
the  demurrer  nor  the  substance  thereof  is  set  out  in  appel- 
lant's brief.  For  these  reasons  the  appeal  might  properly  be 
dismissed.  We  have,  however,  examined  the  record,  and  find 
no  error. 

Judgment  affirmed. 


Hymera  Coal  Mining  Company  v.  Mahan. 

[No.  6,590.    Filed  April  30,  1909.    Rehearing  denied  October  8,  1909. 

Transfer  denied  November  18,  1909.] 

1.  Master  and  Servant. —  Coal  Mines. —  Pillars. —  Thickness. — 
Blasting. — Ccmcurrent  Negligence  of  Fellotc  Servant. — Where  a 
ooal  mining  company  negligently  maintained  a  pillar  of  coal  from 
six  to  eight  feet  thick,  when  it  should  have  been  sixteen  to  eight- 
een feet  thick,  and  a  servant  in  blasting  for  a  break-through 
placed  a  shot  therein,  which,  because  of  such  thinness  of  the 
pillar,  broke  through  such  pillar  and  injured  a  servant  who  was 
on  the  other  side,  such  company  is  liable  although  the  servant  who 
fired  the  shot  was  negligent  in  failiug  to  notify  the  soiTant  on  the 
other  side  of  the  shot  to  be  fired.    Rabb,  J.,  dissenting,    p.  587. 

2.  Master  and  Servant. — Assumption  of  Risk. — Coal  Mines, — 
Blasting. — Thin  Walls. — ^A  servant  In  a  coal  mine,  who  knew  of 
the  thinness  of  the  wall  between  his  entry  and  the  adjacent  one, 
did  not  assume  the  risk  of  danger  from  the  firing  of  a  shot  In 
such  wall,  by  a  servant  in  the  adjacent  entry,  when  he  did  not 
know  the  depth  of  the  charge  placed  in  the  wall,  or  when  the 
shot  was  to  be  fired,    p.  588. 

3.  Negligence. — Proximate  Cause, — Master  and  Servant. — Coal 
Mines. — Thin  Walls. — It  is  not  the  ordinary  duty  of  a  coal  miner 
to  inspect  the  thickness  of  the  wall  between  entries  in  the  mine, 
and  If,  by  reason  of  the  thinness  of  such  wall  a  servant  is  injured 
because  of  the  breaking  through  of  a  shot  fired  in  such  wall, 
such  thinness  becomes  the  proximate  cause  of  the  injury,    p.  588, 

4.  Trial. — General  Vei'diet. — Effect. — A  general  verdict  for  the 
plaintiff  constitutes  a  finding  in  his  favor  upon  all  of  the  issues 
in  the  case.    p.  588. 
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5.  Neolkjknce. — Contributory. — Assumption  of  Risk\ — Negligence 
of  Master, — Where  a  eonl  miner  is  injured  because  of  the  firhig 
of  a  shot  iu  the  entry  wall,  negligently  maintained  too  thin,  such 
shot  being  fired  by  a  servant  in  another  entry,  tlie  court  cannot 
hold  that  such  Injured  servant  was  contributorlly  negligent,  nor 
that  he  assumed  the  risk,  such  miner  being  ignorant  of  the  depth 
of  the  charge,  and  of  the  time  when  the  charge  was  to  be  fired, 
p.  589. 

6.  Master  and  Servant. — Assumption  of  Risk. — Master's  Negli- 
gence.— A  servant  does  not  assume  the  risk  of  his  master's  negli- 
gence,   p.  580. 

7.  Trial. —  Interrogatories, —  Verdict. —  The  general  verdict  con- 
trols, where  tlie  answers  to  interrogatories  are  not  in  irreconcil- 
able conflict  therewith,    p.  589. 

Prom  Sullivan  Circuit  Court ;  Orion  B.  Harris,  Judge. 

Action  by  Prank  B.  Mahan  against  the  Hymera  Coal 
Mining  Company.  Prom  a  judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

John  T.  Hays  and  Will  ff.  Hays,  for  appellant. 
William  Tichenor,  Oeorge  W.  Buff  and  W.  P,  Stratton,  for 
appellee. 

RoBY,  J. — This  is  an  action  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  sustained  by  appellee 
while  in  the  service  of  appellant  in  a  coal  mine,  charging  ap- 
pellant with  negligence  in  failing  to  provide  a  safe  working 
place,  by  permitting  the  pillars  left  standing  for  the  support 
of  the  mine  and  the  safety  of  the  men  to  become  so  thin  and 
weak  as  to  permit  a  shot  fired  in  an  adjacent  entry  to  blow 
through  and  injure  appellee. 

After  formal  allegations,  setting  forth  the  nature  and  or- 
ganization of  the  defendant  corporation  and  the  employment 
of  the  plaintiff  thereby,  it  is  averred  that,  by  reason  of 
plaintiff's  being  employed  by  defendant  as  a  servant,  it  was 
the  duty  of  defendant  to  furnish  him  a  safe  place  in  which  to 
work,  to  protect  him,  and  to  that  end  it  was  the  duty  of  de- 
fendant, by  its  mining  boss,  to  visit  and  examine  all  working 
places  in  the  mine  every  alternate  day  (this  is  required  by 
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statute),  to  see  that  they  were  in  proper  condition  and  that 
safety  was  assured,  and  to  see  that  the  entries  and  working 
places  were  kept  upon  the  right  and  proper  lines  and  run  in 
the  right  direction,  so  that  the  ribs  and  pillars  of  coal  left 
standing  for  the  support  of  the  mine  and  for  the  safety  of 
the  men  working  therein  would  not  become  so  thin  and  nar- 
row as  to  fail  in  furnishing  such  support  and  safety;  that 
the  place  where  plaintiff  was  at  work  when  injured  was  an 
entry  about  eight  or  nine  feet  wide,  alongside  another  entry 
of  the  same  width,  and  that  the  safety  of  the  mine  required 
that  the  pillar  of  coal  left  standing  between  the  entries  should 
be  sixteen  to  eighteen  feet  thick ;  that  it  was  usual  in  such 
places  and  in  this  particular  mine  to  leave  such  thickness  of 
coal  standing ;  that  it  was  not  the  duty  of  the  plaintiff  to  ex- 
amine and  know  for  himself  that  the  pillar  was  of  the  proper 
thickness,  but  that  it  was  the  duty  of  the  defendant,  through 
its  mining  boss,  to  make  surveys  and  examinations  and  to 
know  that  the  pillars  were  of  the  proper  thickness ;  that  the 
defendant  did  not,  through  its  mining  boss,  visit  said  plain- 
tiff's working  place  as  often  as  required  by  law,  and  did  not 
make  such  examination  as  to  ascertain  that  the  entry  where- 
in plaintiff  was  working  was  running  so  close  to  the  other 
entry  alongside  thereof  as  to  render  the  pillar  of  standing 
coal  between  them  not  more  than  eight  feet  thick,  and  so 
weak  and  thin  as  to  make  it  dangerous  to  this  plaintiff  in  his 
own  working  place  for  shots  to  be  fired  in  the  adjacent  entry, 
or  if  defendant  did  make  such  examination,  it  negligently 
and  carelessly  failed  to  apprise  the  plaintiff  of  the 
danger  or  to  take  any  steps  to  protect  him  therefrom; 
that  said  defendant,  carelessly  and  negligently  allowed  and 
permitted  said  pillar  between  said  entries  in  said  mine  to 
become  weak,  thin  and  dangerous,  which  fact  was  well  known 
to  said  defendant,  or  might  have  been  known  had  it  used 
proper  diligence  to  ascertain  the  same,  as  it  was  its  duty  to 
do ;  that,  by  reason  of  this  thin,  weak  and  unsafe  condition 
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of  said  pillar,  oausod,  as  aforesaid,  by  the  carelessness  and 
noj^li^ence  of  tlie  defendant,  in  not  making  proper  examina- 
tions and  taking  proper  steps  for  plaintiff's  protection,  a 
certain  shot  fired  on  December  8,  1903,  by  miners  working  in 
or  near  an  adjacent  entry,  broke  through  said  thin,  weak  and 
unsafe  pillar,  and  the  coal  thereby  knocked  down  in  the  plain- 
tiff's  workin<^  place  was  hurled  with  great  violence  against 
the  plaintiff,  and  it  struck  and  fell  upon  him  with  great 
weight  and  force,  and  thereby  greatly  injured  him ;  that,  at 
the  time  said  shot  was  fired,  the  plaintiff  had  no  knowledge  of 
the  thin,  weak  and  unsafe  condition  of  said  pillar  aforesaid; 
that  said  injuries  occurred  wholly  through  the  fault  and  neg- 
ligence of  the  defendant,  in  carelessly  and  negligently  allow- 
ing and  permitting  said  pillar  to  be  and  become  weak,  thiQ 
and  imsafe,  all  of  which  might  and  could  have  been  avoided 
had  said  defendant,  through  its  mining  boss,  visited  and  ex- 
amined the  working  place  of  this  plaintiff,  and  seen  that  siud 
entries  were  run  in  such  manner  as  to  preserve  the  proper 
thickness  of  said  pillar,  or  that  proper  steps  were  taken  to 
protect  the  plaintiff  from  the  danger  attendant  upon  the 
shots  being  fired  in  or  near  the  adjacent  entry ;  that  there 
was  nothing  in  the  appearance  of  said  pillar,  as  the  same 
appeared  from  plaintiff's  working  place,  to  indicate  any 
danger,  but  that  the  same  could  have  been  discovered  and 
ascertained,  and  said  injuries  could  have  been  avoided  if  the 
defendant  had  exercised  such  diligence  as  its  duty  required 
and  demanded.  Damages  were  demanded  in  the  sum  of 
$2,000. 

A  demurrer  to  the  complaint  was  overruled,  an  answer  in 
general  denial  was  filed,  and  trial  was  had  before  a  jury, 
which  returned  a  verdict  in  appellee's  favor,  with  answers 
to  eighty-three  interrogatories.  Judgment  was  rendered  on 
the  verdict  for  $2,000  and  costs. 

Error  is  alleged  in  overruling  appellant's  motion  for  judg- 
ment on  the  answers  to  interrogatories,  notwithstanding  the 
general  verdict.    It  is  contended  that  the  answers  to  inter- 
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rogatories  show:  (1)  That  appellant's  alleged  negligence 
was  not  the  cause  of  the  injury ;  (2)  that  appellee  was  guilty 
of  contributory  negligence;  (3)  that  the  negligence  of  a  fel- 
low servant  was  the  proximate  cause  of  the  injury;  (4)  that 
the  injury  was  the  result  of  a  danger  incident  to  the  service, 
and  was  therefore  assumed  by  the  injured  servant. 

Appellee  was  injured  at  a  place  known  as  a  **  break 
through"  between  two  parallel  entries.  The  negligence  re- 
lied upon  as  a  f oimdation  of  legal  liability  is  the  fact 

1.  that  appellant  failed  to  leave  a  pillar  of  coal,  of  suffi- 
cient thickness  to  be  safe,  standing  between  said  en- 
tries. Appellant  contends  that  the  pillar  of  eoal  left  stand- 
ing (six  or  eight  feet  thick)  was  suflScient  for  the  support  of 
the  mine,  and  that  its  thickness  had  nothing  whatever  to  do 
with  the  accident ;  that  the  shot  was  fired  at  a  place  which 
was  to  be  a  ** break  through"  or  door  from  one  entry  to  an- 
other, and  that  if  the  wall  had  been  forty  feet  thick  it  could 
not  have  prevented  the  accident.  But  the  jury  found  in  an- 
swer to  an  interrogatory,  that  upon  the  evidence  the  pillar 
between  the  first  and  second  entries  was  not  sufficient  for  the 
safety  of  the  mine.  Appellee  had  made  a  cut  of  five  feet  in 
entry  No.  2,  at  the  place  of  the  proposed  ''break  through." 
If  the  distance  from  entry  No.  2  to  entry  No.  1  had  been 
sufficient — ^under  the  evidence  it  should  have  been  between 
sixteen  and  eighteen  feet — eleven  to  thirteen  feet  of  solid 
coal  would  have  been  left  between  the  entries.  In  answer  to 
another  interrogatory,  the  jury  found  that  appellee  could 
not  have  known  the  thickness  of  the  pillar  and  the  danger 
therefrom  at  the  ** break  through."  It  was  the  duty  of  the 
man  who  set  off  the  shot  to  notify  the  plaintiff  before  setting 
off  one  which  was  likely  to  force  its  way  through.  The  neg- 
ligence of  this  man  in  failing  to  give  notice,  and  of  the  com- 
pany in  failing  to  maintain  a  sufficient  distance  between  the 
entries,  concurred  in  causing  the  accident.  Had  the  defend- 
ant not  been  thus  negligent  the  accident  would  not  have  hap- 
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peiicd;  and  where  the  negligence  of  a  fellow  servant  con- 
tributes to  an  injury  it  will  not  preclude  a  recovery,  where 
the  negligence  of  the  master  combines  to  produce  such  in- 
jury. Hancock  v.  Kee7ie  (1892),  5  Ind.  App.  408,  414; 
Penmylvauia  Co.  v.  Burgett  (1893),  7  Ind.  App.  338;  Has- 
Ml  d'  Barker  Car  Co.  v.  Przezdziankowski  (1908),  170  Ind. 
1,  14  L.  R.  A.  (N.  S.)  972.  Had  appellee  known  the  thick- 
ness of  the  pillar — and  there  is  no  reason  shown  why 

2.  he  did  not  know  it — such  fact  would  not  bar  recoverv, 
for  the  reason  that  knowledge  of  the  depth  of  the 

charge  placed  on  the  opposite  side,  and  of  the  fact  that  it 
was  about  to  be  exploded  was  essential  to  an  understanding 
or  assumption  of  the  risk  by  reason  of  which  he  was  injured. 
The  explosion  would  have  hurt  no  one  had  the  proper  barrier 
of  coal  been  left  behind  it.  See  Windeler  v.  Rush  County 
Fair  Assn.  (1901),  27  Ind.  App.  92. 

The  ease  is  therefore  brought  directly  within  the  law  as 

laid  down  in  Eureka  Block  Coal  Co.  v.  Wells  (1902),  29  Ind. 

App.  1,  94  Am.  St.  259.     It  was  there  said:    ''The 

3.  proximate  cause  of  the  injury  was  a  thin  pillar  of  coal 
which  could  not  resist  the  force  of  the  explosion,  and 

permitting  a  shot  to  be  put  in  at  a  point  where  appellant  was 
bound  to  know  that  it  would  blow  through  the  entry,  injur- 
ing any  miner  who  happened  to  be  in  the  entryway  near  that 
point.  The  thin  condition  of  this  pillar  of  coal  could  not  be 
detected  by  the  miner,  except  by  careful  inspection.  Such 
inspection  the  miner  was  not  bound  to  make ;  his  employer 
was.  The  result  which  followed,  in  the  case  at  bar,  the 
alleged  acts  of  negligence,  was  one  reasonably  to  have  been 
anticipated." 

The  fact  of  the  company's  negligence  is  found  by 

4.  the  general  verdict,  and  is  not  contradicted  by  any 
special  finding  in  answer  to  interrogatories. 

From  what  is  said  in  the  preceding  paragraphs,  it  is  seen 
that  contributory  negligence  cannot  be  declared  as  a  matter 
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of  law  in  this  case.    Neither  can  it  be  held  that  the 

5.  risk  was  assumed  as  incident  to  the  business.  The 
servant  assumes  such  risks  as  are  incident  to  the  work 
in  which  he  is  engaged,  but  not  those  occasioned  by  the 

6.  negligence  of  the  master.  Chicago,  etc,  B.  Co.  v. 
Wagner  (1897),  17  Ind.  App.  22;  Pennsylvania  Co. 

V.  Witte  (1896),  15  Ind.  App.  583. 

The  answers  to  interrogatories  are  not  irreconcilable  with 
the  general  verdict,  which  establishes  each  allegation 

7.  of  the  complaint.  The  judgment  is  therefore  af- 
firmed. 

Watson,  C.  J.,  Comstock,  P.  J.,  Myers  and  Hadley,  JJ., 
concur. 

Dissenting  Opinion. 

Rabb^  J. — The  facts  averred  in  appellee's  complaint  as 
constituting  his  cause  of  action  are,  that  it  was  the  duty  of 
the  appellant,  in  operating  its  mine,  to  leave,  between  the 
entries  running  through  the  same,  pillars  of  coal  from  sixteen 
to  eighteen  feet  thick,  for  the  support  of  the  mine  and  safety 
of  those  engaged  at  work  therein;  that  the  appellant  neg- 
lected to  perform  its  duty,  and  permited  the  pillars  separat- 
ing the  first  south  entry  from  the  second  south  entry  in  its 
mine  to  become  reduced  to  eight  feet  in  thickness ;  that,  by 
reason  of  this  condition  in  the  pillars  separating  the  two  en- 
tries, the  appellee,  while  engaged  at  his  work  in  said  mine, 
in  the  second  south  entry,  was  injured  by  the  firing  of  a  shot 
in  the  first  south  entry  and  its  blowing  through  the  weak 
pillar. 

The  answers  to  the  interrogatories  show  that  it  was  not  the 
duty  of  the  appellant  to  maintain  a  solid  pillar  of  any  thick- 
ness dividing  the  entries  in  its  mine,  but  that  the  pillar  which 
separated  the  entries  in  the  mine  were  required  to  have 
**  break  throughs"  from  one  entry  to  another,  about  every 
forty-five  feet,  and  that  the  appellee's  injury  complained  of 
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was  caused  by  a  shot  made  at  a  place  where  an  opening  be- 
tween entries  was  being  made,  but  had  not  been  completed, 
and  where  the  appellant  was  under  no  duty  to  maintain  a 
pillar  or  partition  wall,  but,  on  the  contrary,  was  under  a 
duty  to  see  that  an  opening  was  made  between  the  entries. 

It  also  appears  from  the  answers  to  interrogatories  that  the 
pillar  maintained  between  the  two  entries,  where  one  was  re- 
quired to  be,  was  amply  sufficient  to  protect  those  working 
in  the  mine  from  injury  by  reason  of  shots  fired  in  the  ad- 
joining entry,  in  the  usual  course  of  conducting  the  mining 
operations,  and  that  appellee  was  injured  solely  by  reason  of 
the  fact  that  the  shot  which  injured  him  was  fired  at  a  point 
where  the  opening  was  to  be  made,  and  where  the  wall  separ- 
ating the  entries  had  already  been  weakened  by  five  feet  of 
coal  having  been  taken  therefrom,  in  the  process  of  making 
the  *' break  through." 

Upon  this  state  of  facts,  it  is  my  view  that  no  case  is  made 
against  the  appellant,  and  that  a  judgment  should  have  been 
rendered  in  appellant's  favor  upon  the  answers  to  the  inter- 
rogatories. 


Kinney,  Trustee,  v.  Heumng  et  al. 

[No.  6,8d5.    Filed  April  7,  1909.    Rehearing  denied  June  25,  1909. 

Transfer  denied  November  18,  1909.] 

1.  Descent  and  Dibtbibution. — From  Wife  to  Husband. — Surety- 
ship Debts, — Charging  Against  Husband, — ^Wbere  a  wife  mort- 
gages her  real  estate  to  secure  her  husband's  debt,  such  debt,  upon 
her  death,  is  chargeable  wholly  upon  his  one-third  interest  in  her 
real  estate,    p.  594. 

2.  MoBTOAQES. — Buying  Property  Subject  to. — Effect, — Descent  and 
Distribution. — Where  a  grantee  purchases  property  subject  to  a 
mortgage,  but  does  not  agree  to  pay  such  mortgage,  the  debt  evi- 
denced by  such  mortgage  is  not  chargeable  to  such  grantee's 
estate,    p.  595. 

3  MoBTGAGEs. — CoHveyanccs  Subject  to. — Payment. — Subrogation, 
— Where  an  owner  conveys  mortgaged  property  without  any  ex- 
press provision  with  reference  to  the  mortgage  debt,  the  grantee, 
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upon  payment  of  same,  Is  subrogated  to  the  rights  of  his  grantor, 
as  against  the  mortgagor,  and  equity  will  apply  thereto  the 
principles  governing  the  relations  of  principal  and  surety,    p.  590. 

4.  Deeds. — Mortgages, — Purchasing  Land  /Subject  to. — Payment. — 
Subrogation, — A  grantee  who  purchases  lands,  the  deed  expressly 
reciting  that  It  is  taken  subject  to  a  mortgage,  is  not  personally 
liable  for  the  mortgage  debt    p.  51)7. 

5.  Descent  and  Distbibution. — Husband  to  Wife, — Debts, — Liens, 
— ^A  wife  is  entitled  to  one- third  of  her  husband's  real  estate  free 
from  the  husband's  ordinary  debts,  and  where  specific  Hens  attach 
to  the  landf  she  has  the  right  to  have  the  other  two-thirds  of  the 
real  estate,  and  all  of  the  personal  estate,  sold  to  satisfy  same 
before  her  share  is  taken,    p.  597. 

6.  Descent  and  Distribution. — Wife  to  Husband. — Debts. — One- 
third  of  a  deceased  wlfe*s  lands  descends  to  the  husband,  but 
such  share  is  burdened  with  its  proportionate  share  of  the  wife's 
debts  contracted  prior,  as  well  as  subsequent,  to  their  marriage. 
Roach  y.  White,  94  Ind«  510,  distinguished.  Kemph  v.  Belknap, 
15  Ind.  App.  77,  and  Weaver  v.  Oray,  37  Ind.  App.  35,  limited, 
pp.  598, 600, 602. 

7.  Descent  and  Distribution. — Wife  to  Husband, — Debts, — Stat- 
utes.—The  statute  (§3C»16  Bums  1908,  Acts  1891,  p.  71,  §1,  being 
a  reenactment  of  1  R.  S.  1852,  p.  248,  §22,  §2485  R.  S.  1881),  pro- 
yidlng  that  one-third  of  the  deceased  wife's  lands  shall  descend 
to  the  husband,  subject,  however,  to  its  proportion  of  her  debts 
contracted  before  marriage,  does  not  free  such  husband's  share 
from  the  payment  of  its  proportion  of  debts  created  by  the  wife 
after  marriage,  since  at  the  time  of  the  passage  of  the  original 
statute  a  wife  could  not  contract  debts,  and  therefore  the  men- 
tion of  debts  created  prior  to  marriage  did  not  impliedly  exclude 
subsequently  contracted  debts,    p.  GOO. 

8.  Husband  and  Wife. — Children. — Support. — Ordinarily  it  is  the 
husband's  duty  to  support  his  family,    p.  601. 

9.  Descent  and  Distribution. — Husband  to  Wife, — Statutes. — Lib- 
eral Construction. — Statutes  giving  to  widows  certain  rights  in 
their  husbands'  property  are  liberally  construed  in  favor  of  such 
widows,    p.  601. 

10.  Wills. — Married  Women. — ^A  married  woman  can,  by  will,  de- 
prive her  children  of  any  portion  of  her  estate  but  cannot  so  de- 
prive her  husband,    p.  001. 

11.  Statutes. —  Descent  and  Distribution. —  Wife  to  Husband. — 
Court  Decisions. — Htarc  Decisis, — Dei'lsions  of  long  standing  in 
regard  to  the  descent  of  proi)erty  from  a  wife  to  lior  husband 
become  rules  of  property  and  should  not  l)e  disturbed  by  tlie 
courts,  a  change  therein  necessarily  relating  back  to  the  enact- 
ment ot  tbe  statute,  thus  causing  great  coofofliOD.    p.  602. 
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12.  Statutes. — Reenactment. — Descent  and  Distrihution, — Section 
one  of  the  act  of  1891  (Acts  1891,  p.  71,  §3016  Bums  1908).  liter- 
ally reenacting  1  R.  S.  1852,  p.  248,  §2485  R.  S.  1881,  did  not 
change  the  meaning  thereof,  though  such  act  also  empowered  the 
husband  to  elect  to  take  under  his  wife's  will,  or  under  the 
statute,    p.  603. 

From  Superior  Court  of  Marion  County  (71,286) ;  James 
M.  Leathers,  Judge. 

Suit  by  Collie  E.  Kinney,  as  trustee  in  bankruptcy  of  the 
estate  of  John  Martin,  against  Martha  E.  Heuring  and 
others.  From  the  decree  entered,  plaintiff  appeals.  Af- 
firmed. (Motion  to  dismiss  appeal  overruled,  see  44  Ind. 
App.  263). 

Collie  E,  Kinney,  pro  se. 
Charles  Martindale,  for  appellees. 

Rabb^  J. — The  questions  presented  in  this  case  arise  upon 
exceptions  to  conclusions  of  law  stated  by  the  court  upon  a 
special  finding  of  facts. 

The  facts  presented  by  the  special  findings  are  as  follows : 
Mary  W.  Martin  died  intestate  on  April  14,  1905,  leaving  as 
her  sole  heirs,  John  Martin,  her  husband,  and  the  appellees, 
her  children.  At  the  time  of  her  death  she  was  the  owner  in 
fee  simple  of  the  premises  described  in  the  complaint,  the 
title  to  all  of  which  she  acquired  by  conveyances,  through  the 
intervention  of  a  trustee,  from  her  husband,  and  certain  of 
the  premises  described  in  the  complaint  were  then  subject  to 
ft  mortgage  executed  by  the  intestate  and  said  John  Martin, 
while  the  title  to  the  property  was  still  in  his  name,  and  to 
secure  notes  executed  by  him,  which  mortgage  and  notes 
were  owned  by  appellee  Union  Trust  Company,  upon  which 
there  was  due  the  sum  of  $3,753.50 ;  that  certain  other  par- 
cels of  said  premises  were  subject  to  a  mortgage  in  favor  of 
appellee  Phoenix  Mutual  Life  Insurance  Company,  executed 
by  said  John  Martin  and  the  intestate,  while  John  Martin 
still  held  the  title  to  said  premises,  and  which  mortgage  was 
given  to  secure  notes  executed  by  him  to  said  Phoenix  Mutual 
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Life  Insurance  Company,  and  upon  which,  at  the  time  the 
decree  herein  was  rendered,  there  was  due  to  said  Phoenix 
Mutual  Life  Lisurance  Company  the  sum  of  $3,393.25.  Said 
premises  were  also  subject  to  a  mortgage  executed  thereon 
by  the  intestate,  her  husband,  John  Martin,  joining  therein, 
to  appellee  Emeline  Earnshaw,  to  secure  notes  executed  by 

0 

the  intestate  and  her  husband  and  payable  to  Emeline  Earn- 
shaw for  the  principal  sum  of  $2,000,  and  upon  which  there 
was  due,  at  the  time  the  decree  herein  was  entered,  the  sum  of 
$2,342.65  The  proceeds  of  the  last  of  said  mortgage  notes 
were  received  and  used  by  said  John  Martin  for  his  own  bene- 
fit, and  for  the  support  of  his  family,  including  the  intestate. 
Certain  parcels  of  the  real  estate  of  which  the  deceased  died 
seized  were,  through  the  intervention  of  a  trustee,  conveyed 
by  said  John  Martin  to  the  intestate,  and  received  by  her  in 
payment  and  satisfaction  of  an  indebtedness  due  to  her  from 
said  John  Martin.  Said  deed  was  made  subject  to  all  exist- 
ing incumbrances  upon  the  real  estate  conveyed.  Subse- 
quently, on  September  24,  1901,  John  Martin,  through  the  in- 
tervention of  trustees,  duly  conveyed  the  residue  of  said  real 
estate,  mentioned  and  described  in  the  complaint,  to  the  in- 
testate, who  took  the  same  subject  to  all  incumbrances  then 
existing  thereon.  Said  property  was  subject  to  certain  me- 
chanics' liens  for  repairs  put  upon  the  dwelling-house  on  said 
premises,  while  the  title  to  the  same  was  in  the  intestate,  and 
certain  liens  for  taxes  for  w^hich  the  premises  had  been  sold. 
On  October  24, 1905,  the  surviving  husband  filed  his  volun- 
tary petition  in  bankruptcy,  and  was  by  the  District  Court  of 
the  United  States  for  the  District  of  Indiana,  duly  adjudged 
a  bankrupt,  and  the  appellant  was  duly  appointed  as  trustee 
of  his  estate,  and  as  such  brought  this  suit  to  have  said  real 
estate  partitioned.  His  right  to  partition  was  not  denied, 
and  under  the  proceedings  the  premises,  not  being  suscep- 
tible of  division,  were  sold  by  a  commissioner  appointed  by 
the  court  for  that  purpose,  and  the  questions  in  controversy 
Vol.  44—38 
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arise  over  the  marshaling  of  assets  to  pay  said  liens  thereon, 
and  the  distribution  of  the  funds  arising  from  the  sale,  3S 
between  the  appellant  and  the  appellees,  the  children  and 
heirs  of  the  intestate  Mary  Martin,  appellant's  contention 
being  that  he  is  entitled  to  one-third  of  the  proceeds  arising 
from  the  sale  of  the  land  after  the  payment  of  the  costs  of  the 
proceedings,  as  against  the  heirs  of  Mary  Martin,  and  that 
the  entire  mortgage,  mechanics'  and  tax  liens  resting  on  the 
premises  shall  be  paid  out  of  that  interest  in  the  funds  in- 
herited by  said  children. 

On  the  other  hand,  the  appellees,  the  children  of  the  in- 
testate, contend  that  as  between  appellant  and  themselves 
they  are  entitled  to  have  the  entire  sum  due  upon  the  Eam- 
shaw  mortgage  charged  to  the  appellant's  interest  in  the 
fund,  and  that  the  other  liens  resting  upon  the  premises  shall 
be  charged  against  the  common  fund,  the  appellant  and  each 
child's  interest  in  such  fund  bearing  its  proportionate  part 
of  such  payment.  No  questions  arise  in  the  case  between 
ai)pellant  or  the  appellees,  the  children  and  heirs  of  the  in- 
testate, and  the  parties  entitled  to  the  liens  upon  the  prop- 
erty, and  no  question  is  made  but  that  appellant  in  this  case, 
so  far  as  the  questions  arising  here  are  concerned,  stands  pre- 
cisely upon  the  same  footing  as  his  assignor,  the  husband 
of  the  intestate,  as  he  is  entitled  to  all  the  rights,  either  in 
law  or  equity,  that  such  husband  would  have  been  entitled 
to  as  against  the  children,  and  is  subject  to  all  the  duties  and 
obligations  to  which  the  husband  would  be  subject. 

The  questions  that  are  presented  here  upon  the  proper 
method  of  charging  the  sum  due  upon  the  Eamshaw  mort- 
gage out  of  the  funds  in  question,  and  the  rights  and 

1.  equities  of  tho  parties  as  against  each  other  in  refer- 
ence thereto,  have  been  settled  by  this  court  in  the  case 
of  Herbert  v.  Rupcrtus  (1903),  31  Ind.  App.  553.  It  was 
there  held  that  where  the  wife  joins  with  her  husband  in  the 
execution  of  a  mortgage  on  her  separate  real  estate,  to  secure 
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a  loan  made  ostensibly  to  the  wife,  but  where  the  husband  in 
fact  receives  the  benefit  of  the  proceeds  of  the  loan,  even 
though  he  has  not  joined  in  the  execution  of  the  note  secured 
by  the  mortgage,  upon  the  death  of  the  wife  the  mortgage 
debt  should,  as  between  the  husband  and  the  children,  be 
charged  to  the  interest  taken  by  the  husband  in  the  mort- 
gaged premises. 

The  case  at  bar  in  some  respects  presents  facts  more  favor- 
able to  the  appellees'  contention  than  the  case  cited.  The 
special  findings  here  show  that  the  debt  secured  by  the  Earn- 
shaw  mortgage  was,  in  fact  and  in  law,  the  husband's  debt, 
and  the  wife  and  her  property  but  sureties  therefor.  He 
not  only  was  a  party  to  the  mortgage,  but  also  to  the  notes, 
and  received  the  proceeds  of  the  loan  in  his  own  hands,  and 
used  them  for  his  own  benefit.  He  cannot  be  heard  in  a 
court  of  equity  to  say  that  any  part  of  his  own  debt  shall  be 
charged  upon  the  interests  of  his  cotenants  in  their  common 
property,  any  more  than  he  could  do  so  if  they  had  joined 
with  him,  after  the  death  of  the  wife  and  mother,  in  a  mort- 
gage upon  the  common  property  received  by  inheritance  from 
her,  to  secure  his  own  individual  debt.  No  error  intervened 
in  charging  the  entire  amount  of  the  Eamshaw  mortgage 
upon  the  interest  of  the  appellant  in  the  funds  for  distribu- 
tion. 

Nor  is  it  easy  to  draw  a  clear  distinction  between  the 
equitable  rights  and  liabilities  of  these  parties  with  refer- 
ence to  the  mortgages  in  favor  of  the  Union  Trust 
2.    Company  and  the  Phoenix  Mutual  Life  Insurance 
Company,  and  their  rights  and  liabilities  with  refer- 
ence to  the  Eamshaw  mortgage.     The  trust  company's  mort- 
gage and  the  insurance  company's  mortgage  were  executed 
by  the  appellant's  assignor,  the  husband,  while  he  owned  the 
property.     They  were  given  to  secure  his  own  personal  obli- 
gations, and  the  decedent,  Mary  W.  Martin,  the  one  from 
whom  all  the  parties  claim,  became  the  owner  of  the  property 
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subjet't  to  these  mortgages.  As  we  understand  the  special 
findings,  the  deeds  by  which  the  decedent  acquired  title  to 
the  premises  expressly  recited  that  the  title  thereby  con- 
veyed was  subject  to  the  said  mortgages.  But  she  did  not 
by  any  contract,  or  by  any  provision  in  the  deeds,  assume 
and  agree  to  pay  the  debts  thereby  secured.  Therefore  these 
mortgage  debts  are  not  her  debts,  contracted  either  before  or 
after  her  marriage.  They  are  not  debts  provable  against  her 
estate,  but  they  continued  to  be  the  husband's  personal  debts. 
The  only  relation  the  intestate  sustained  toward  the  same 
was  that  the  property  she  acquired  she  held  subject  to  the 
payment  of  these  specific  liens. 

Ordinarily,  where  the  owner  of  lands  subject  to  a  mortgage 
to  secure  his  debt  conveys  the  mortgaged  premises,  or  any 

part  of  the  same,  to  a  purchaser,  without  any  express 
3.     provision  with  reference  to  the  mortgage  debt,  such 

purchaser  takes  the  same  subject,  of  course,  to  the 
mortgage,  but  so  far  as  the  rights  of  the  mortgagor  and 
his  grantee  are  concerned  with  reference  to  such  mortgage 
debt  the  mortgagor  will  be  regarded  as  the  principal  in  such 
debts,  and  the  land  conveyed  standing  as  his  surety  there- 
for ;  and  if  the  land  is  sold  to  pay  the  debt,  the  owner  will  be 
entitled  in  equity  to  be  subrogated  to  the  rights  of  the 
grantor,  as  against  the  mortgagor,  and  equity  will  work  out 
his  proper  remedy  in  accordance  with  the  rules  that  govern 
the  relation  of  principal  and  surety.  Hahn  v.  Behmian 
(1880),  73  Ind.  120;  Day  v.  Patterson  (1862),  18  Ind,  114; 
Williams  v.  Perry  (1862),  20  Ind.  437,  83  Am.  Dec.  327; 
Aiken  v.  Bruen  (1863),  21  Ind.  137;  Houston  v.  Hotisfan 
(1879),  67  Ind.  276;  Aurora  Nat.  Bank  v.  Black  (1891), 
129  Ind.  595;  Bank  of  Commerce  v.  First  Nat  Bank  (1898), 
150  Ind.  588;  Jejikins  v.  Craig  (1899),  22  Ind.  App.  192; 
Diamond  Flint  Class  Co.  v.  Boyd  (1903),  30  Ind.  App.  485. 
We  are  not  prepared  to  say,  however,  that  where  a  grantee 
takes  a  conveyance  of  real  estate  by  deed  expressly  reciting 
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that  the  title  is  taken  subject  to  certain  specific  liens 

4.  thereon,  such  grantee,  upon  the  sale  of  the  premises 
to  pay  such  debt,  will  be  entitled  to  such  right  of  sub- 
rogation as  against  the  mortgagor  whose  personal  obligation 
has  thus  been  paid  by  the  sale  of  the  mortgaged  premises. 
But  it  is  clear  that  as  against  such  grantee  no  personal  obli- 
gation to  pay  the  mortgage  debt  exists. 

Section  2990  Bums  1908,  §2467  R.  S.  1881,  provides  that 
the  real  and  personal  property  of  any  person  dying  intestate 
shall  descend  to  his  or  her  children  in  equal  proportions. 

Section  3014  Bums  1908,  §2483  R.  S.  1881,  provides  that 
if  a  husband  die  testate  or  intestate,  leaving  a  widow,  one- 
third  of  his  real  estate  shall  descend  to  her,  in  fee  simple, 
free  from  all  demands  of  creditors. 

Section  3016  Burns  1908,  Acts  1891,  p.  71,  §1,  provides 
that  if  a  wife  die,  testate  or  intestate,  leaving  a  widower,  one- 
third  of  her  real  estate  shall  descend  to  him,  subject,  however, 
to  its  proportion  of  the  debts  of  the  wife  contracted  before 
marriage. 

Appellant  insists  that  the  same  rule  should  govern  the 

court  in  the  construction  of  §3016,  supra,  defining  the  rights 

of  the  widower  in  the  lands  of  the  deceased  wife,  that 

5.  are  applied  by  the  court  to  §3014,  supra,  defining  the 
rights  of  the  widow  in  the  lands  of  her  deceased  hus- 
band; and  our  attention  is  called  to  the  numerous  authori- 
ties holding  that,  as  against  all  other  heirs  and  general  cred- 
itors, the  widow  is  entitled  to  have  the  personal  estate  of  the 
decedent  and  two-thirds  of  the  real  estate  descending  to  other 
heirs  exhausted  in  the  satisfaction  of  liens  and  encumbrances 
against  such  land  for  the  protection  of  her  one-third  interest 
therein,  even  though  the  same  is,  as  between  the  widow  and 
the  lien  holder,  subject  to  the  payment  of  such  lien ;  and  this 
rule  of  construction,  as  applied  to  the  rights  of  the  widow, 
we  recognize  as  firmly  and  correctly  settled  in  this  State. 

We  are  also  cited  to  the  cases  of  B^ack  v.  White  (1884), 
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94  Ind.  510,  Kemph  v.  Belknap  (1896),  15  Ind.  App.  77,  and 
Weaver  v.  Gray  (1906),  37  Ind.  App.  35,  in  support 

6.     of  appellant's  contention  that  the  same  rule  applies  in 

the  constnietion  of  the  statutes  defining  the  rights  of 

the  surviving  husband  in  the  wife's  land  that  applies  in  the 

construction  of  the  statute   defining  the  surviving  wife's 

rights  in  the  deceased  husband's  lands. 

The  case  of  Roach  v.  White,  supra,  involved  a  controversy 
between  the  surviving  husband  and  a  devisee  of  the  wife,  the 
will  giving  the  entire  estate  in  the  premises  in  dispute  to  the 
devisee.  The  husband  claimed  that,  notwithstanding  the 
will,  under  the  section  of  the  statute  here  involved  he  took 
one-third  of  the  premises  by  descent.  No  question  of  the 
liability  of  his  interest  to  pay  debts  or  liens  was  in  any  man- 
ner involved  in  the  case.  The  expression  of  the  court,  in 
deciding  the  question  that  the  right  of  the  surviving  hus- 
band to  a  one-third  part  of  the  real  estate  of  which  his  wife 
died  seized  is  absolute,  has  no  special  bearing  on  the  question 
of  the  liability  of  such  interest  to  pay  the  debts  of  the  wife, 
or  to  bear  its  equal  proportion  in  the  discharge  of  liens  upon 
the  premises.  The  mind  of  the  court  in  that  case  was  not 
directed  to  these  questions.  All  the  court  meant  to  be  under- 
stood by  the  use  of  the  word  ** absolute"  was  that  upon  the 
death  of  the  wife  the  law  cast  the  absolute  title  to  one-third 
of  the  lands  upon  the  husband,  regardless  of  any  act  of  the 
wife  that  would  otherwise  have  the  effect  to  deprive  him  of 
such  interest,  precisely  as  the  law  cast  the  absolute  title  to 
real  estate  upon  the  children  of  a  person  dying  intestate, 
seized  of  the  same.  So  far  as  the  nature  of  the  title  cast  by 
the  law  of  descent  is  concerned,  the  language  of  one  section 
of  the  statute  is  precisely  the  same  as  the  other. 

The  cases  of  Kemph  v.  Belknap,  supra,  and  Weaver  v. 
Oray,  supra,  following  it,  and  the  reasoning  by  which  the 
court  sustained  the  decision  of  those  cases,  do,  however,  lend 
support  to  the  appellant's  contention,  and  were  we  entirely 
satisfied  with  the  soundness  of  the  reasons  given  by  this  court 
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in  Kemph  v.  Belknap,  supra,  we  would  feel  impelled  to  sus- 
tain the  appellant's  contention  with  reference  to  these  mort- 
gage debts. 

In  the  two  cases  just  cited  the  question  did  not  arise 
as  it  is  presented  here.  It  was  not  there  a  question 
in  reference  to  the  payment  of  liens  upon  the  property  of 
which  the  intestate  died  seized,  and  for  which  her  estate  was 
not  liable,  as  it  is  here,  but  it  was  a  question  between  the 
surviving  husband  and  the  administrator  of  the  deceased 
wife's  estate. 

In  Kemph  v.  Belknap,  supra,  the  question  involved  was 
whether  the  husband's  interest  in  lands  acquired  by  descent 
from  his  wife  could  be  subject  to  the  payment  of  the  ex- 
penses of  her  last  sickness,  funeral  expenses  and  taxes,  which 
were  debts  against  her  estate,  and  it  was  there  held  that  the 
husband's  interest  could  not  be  subjected  by  the  adminis- 
trator to  the  payment  of  these  claims.  The  process  of  reas- 
oning by  which  the  court  arrived  at  the  conclusion  that  the 
husband's  interest  in  the  lands  inherited  from  his  deceased 
wife  could  not  be  so  subjected  to  the  payment  of  debts 
against  her  estate  seems  to  be  that  the  provisions  of  the  stat- 
ute in  favor  of  the  surviving  husband  and  wife  in  the 
property  left  by  the  decease  of  either  spouse  is  intended  by 
the  law  to  make  a  more  ample  provision  for  the  support  and 
maintenance  of  the  family,  and  is  not  to  be  governed  by  the 
same  rule  that  applies  to  the  descent  of  property  to  children 
and  other  heirs,  and  the  legislature,  by  expressly  providing, 
in  §3016,  supra,  that  the  interest  which  the  husband  takes  in 
the  wife's  land  *' shall  be  subject  to  its  proportion  of  the 
debts  of  the  wife  contracted  before  marriage,"  forbids  the 
idea  that  such  interest  should  be  subject  to  any  other  debts 
than  those  therein  expressly  enumerated,  the  court  affirming 
the  familiar  maxim  of  the  law,  that  the  express  mention  of 
one  thing  in  a  contract,  will  or  statute  implies  the  exclusion 
of  others;  that,  with  this  express  ex(»eption,  the  rights  con- 
ferred by  the  statute  of  descents  upon  the  husband  in  the 
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wife's  land  should  be  governed  by  the  same  rule  as  applied 
to  the  rights  of  the  wife  in  the  husband's  land,  and  that  in 
all  other  respects  they  stand  upon  the  same  footing. 

We  think  these  reasons  are  unsound.  The  maxim 
of  the  law,  that  the  express  mention  of  one  thing  excludes 
all  others,  applies  only  when  there  are  others  that 
7.  could  have  boon  excluded.  That  rule  has  no  applica- 
tion in  the  construction  of  this  section  of  the  statute, 
for  the  reason  that  at  the  time  the  statute  of  descents  was 
enacted  a  married  woman  was  incapable  of  contracting  debts, 
and  therefore  the  legislature  could  not  have  had  it  in  mind 
to  exclude  that  which  could  have  had  no  existence.  All  of 
the  enabling  acts  by  virtue  of  which  a  married  woman  can 
contract  debts,  and  by  virtue  of  which  other  debts  than  those 
contracted  before  marriage  could  arise  against  her,  or  her 
estate,  have  been  passed  since  the  enactment  of  the  law  of 
descents,  and  instead  of  manifesting  an  intention  on  the 
part  of  the  legislature  to  exonerate  the  husband's  interest 
in  the  land  from  the  payment  of  its  share  of  the  wife's  debts, 
they,  in  unmistakable  terms,  manifest  an  intention  to 
charge  it  with  all  the  wife's  debts  that  under  the  law,  as 
it  then  stood,  she  could,  in  life,  have  contracted;  and 
the  use  of  this  expression  emphasizing  the  intention  ought 
not  to  be  construed  as  implying  an  intention  to  exonerate 
the  husband's  interest  from  the  payment  of  its  share  of  the 
debts,  which,  by  virtue  of  subsequent  laws,  the  wife  might 
contract  after  the  marriage  relation  was  entered  into.  Nor, 
in  our  judgment,  do  the  same  reasons  for  the  enactment  and 
construction  of  beneficial  provisions  of  the  law  in 
6.  favor  of  the  widow  out  of  the  husband's  estate,  apply 
to  like  provisions  for  the  w^idower  out  of  the  wife's 
estate.  The  reasons  for  the  enactment  of  such  provision  by 
the  legislature,  and  their  liberal  construction  by  courts  in 
favor  of  the  widows  have  no  application  whatever  to  the 
widower.  The  marital  duties  and  obligations  resting  on  the 
husband  are  entirely  different  from  those  resting  upon  the 


MAY  TERM,  1909.  601 

KIuDey  V,  Heuring — 14  Iiid.  App.  500. 

wife.     It  is  the  duty  of  the  husband  to  provide  for  the  mem- 
bers of  his  family,  to  furnish  them  shelter,  food  and 

8.  clothing,  and  to  pay  all  the  living  expenses  of  the 
family.     He  is  supposed  to  be  the  breadwinner  of  the 

household.  The  wife's  duties  are  entirely  different.  It  is 
not  presumed  that  she  will  earn  a  living  for  the  family,  or 
that  she  will  contribute  to  the  payment  of  the  household  ex- 
penses, and  when  the  husband  dies,  and  the  duties  with  refer- 
ence to  the  support  and  maintenance  of  the  family  that 
rested  upon  him  are  thus  thrust  upon  the  shoulders  of  the 
wife,  it  is  altogether  just,  wise  and  proper  that  the 

9.  law  should  make  liberal  provisions  from  the  husband's 
estate  for  her  benefit,  to  enable  her,  so  far  as  possible, 

to  meet  these  new  and  unfamiliar  burdens;  and  this  is  the 
reason  for  the  enactment  of  the  liberal  and  beneficent  pro- 
visions of  our  laws  for  the  surviving  wife.  This  is  the  reason 
she  is  allowed  by  this  same  law  to  select  $500  in  value  of  the 
personal  effects  of  the  decedent,  free  from  administration, 
to  occupy  the  homestead  for  one  year,  with  forty  acres  of 
land  adjacent,  free  from  rent,  and  to  take  one-third  of  the 
lands  of  which  her  husband  died  seized,  free  from  all  de- 
mands of  creditors.  These  reasons  do  not  apply  to  the  sur- 
viving husband,  and  the  beneficial  provisions  were  not  en- 
acted in  his  favor.  On  the  contrary,  the  statute  simply  pro- 
vided that  upon  the  death  of  the  wife,  testate  or  intestate,  he 
should  take  one-third  of  the  land  of  which  she  died  seized, 
and  expressly  declared  that  he  should  take  this  interest  sub- 
ject to  all  the  debts  which,  under  the  state  of  the  law  then 
existing,  she  could  have  contracted. 

The  only  difference  between  the  interest  given  to  the  hus- 
band and  that  given  to  the  children,  is  that  the  hus- 

10.  band  took  his  interest  whether  the  wife  died  testate  or 
intestate,  whereas  the  child  took  the  interest  only  in 

case  the  parent  died  intestate. 

Construing  together  all  of  the  provisions  of  the  statute  on 
the  subject  of  the  rights  of  the  surviving  husband  and  wife 
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in  the  property  of  the  other,  in  the  light  of  the  law 
6.     as  it  existed  at  the  time  of  the  enactment  of  the  same, 
we  think  it  plainly  manifest  that  it  was  not  the  pur- 
pose of  the  legislature  to  relieve  the  husband  *s  interest  in 
the  land  belonging  to  the  deceased  wife  from  the  payment 
of  any  part  of  her  debts,  either  contracted  before  or  after 
marriage.    And  while  the  doctrine  of  stare  decisis  requires 
that  we  adhere  to  the  rule  announced  in  the  case  of 
11.   Kemph  v.  Belknap,  supra,  because  it  has  become  a 
rule  of  property,  and  changing  the  rule  now  might 
produce  confusion  in  titles,  as  the  ruling  would  necessarily 
relate  back  to  the  time  the  law  came  into  force,  therefore  we 
feel  that  public  policy  requires  that,  even  though  we  are  not 
satisfied  with  the  construction  given  the  statute  in  that  case, 
the    decision   there    rendered   should   remain    undisturbed. 
Rockhill  V.  Nelson  (1865),  24  Ind.  422;    nines  v.  Driver 
(1883),  89  Ind.  339;   Harrotv  v.  Myers  (1868),  29  Ini  469; 
Board,  etc.,  v.  Allman  (1895),  142  Ind.  573,  39  L.  R.  A.  58. 
We  do  not,  however,  feel  bound  to  follow  these  cases  beyond 
the  limit  of  the  facts  upon  which  they  were  predicated. 
Louden  v.  James  (1869),  31  Ind.  69. 

The  question  arising  here,  over  the  payment  of  these  mort- 
gage liens  that  were  upon  the  premises  when  the  title  thereto 
was  acquired  by  the  deceased,  not  involving  a  question 
6.    of  the  right  of  the  administrator  to  subject  the  hus- 
band's interest  to  the  payment  of  the  wife's  debts 
contracted  after  marriage,  and  the  question  as  to  the  liability 
of  such  interest  to  pay  its  proportionate  share  of  the  tax  and 
mechanics'  liens,  arising,  as  they  do  here,  between  the  heirs, 
we  do  not  feel  precluded  from  following  our  present  convic- 
tions upon  the  rule  of  law  that  should  govern  the  rights  of 
the  parties,  and  declaring  that,  as  between  the  children  and 
the  husband,  the  husband's  interests  are  liable  to  its  propor- 
tionate share  of  all  the  specific  liens  upon  the  lands  inherited 
from  the  wife  and  mother. 

The  judgment  of  the  court  below  is  affirmed. 


MAYT'ERM,  1909.  603 

Gordon  v.  Kaufman — 44  Ind.  App.  603. 

On  Petition  for  Rehearing. 

Rabb^  J. — Appellant's  petition  for  a  rehearing  calls  the 

court's  attention  to  the  fact  that  section  twenty-two  of  the 

statute  of  descents  (1  R.  S.  1852,  p.  248,  §2485  R.  S. 

12.  1881),  under  which  appellant  claims  that  the  interest 
which  the  surviving  husband  takes  in  the  deceased 
wife's  real  estate  shall  not  be  subjected  to  her  debts  made 
subsequent  to  her  marriage,  or  to  debts  which  are  liens  upon 
her  real  estate,  was  reenacted  and  amended  in  1891  (Acts 
1891,  p.  71,  §3016  Bums  1908).  Such  an  amendment  was 
made,  and  the  statute  was  reenacted  in  precisely  the  same 
language  as  it  originally  stood,  with  a  proviso  added,  that  if 
the  wife  shall  have  left  a  will,  such  widower  may  elect  to 
take  under  the  will.  It  is  evident  that  the  sole  purpose  of 
the  amendment  was  to  vest  in  the  husband  the  right  to  elect 
to  take  under  the  provisions  of  the  will  made  by  his  deceased 
wife,  rather  than  under  the  law.  It  was  not  designed  in 
anvwise  to  relieve  the  interest  he  would  take  under  the  law 
from  the  payment  of  any  debts  that  it  was  then  subject  to, 
and  we  think  that,  for  the  reasons  set  forth  in  the  original 
opinion,  it  was  never  the  legislative  purpose  to  relieve  the 
interest  which  a  surviving  husband  took  in  his  wife's  lands 
from  the  payment  of  any  just  charges  against  her. 

Petition  for  rehearing  overruled. 


Gordon  v.  Kaufman. 

[No.  «,r»(K).    Filed  November  19,  1909.] 

1.  Pleading. —  Complaint. — Inflefinitrncss. — Misleading. — Trial. — A 
complaint  allojjhij?  that  defendant  kept  a  vicious  dog  and  that  he 
knew  that  snch  doj?  was  virions,  and  that  such  dop  hit  the  plain- 
tiff, will  l)e  hold  snffiriont,  thon^h  tlioro  is  no  diroot  allocation 
that  defendant  knew  of  the  dojc's  vieionsnoss  fjofore  it  hit  the 
plaintiff,  it  helnj?  manifest  from  the  proceedings  at  the  trial  that 
defendant  was  not  misled  thereby,    p.  600. 
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2.  Negligence. — Danpcrous  Animals. — Dogs, — Liability  for. — Trial. 
— ^A  i)erHon  who  knowingly  keeps  a  vicious  dog  is  liable  to  a  per- 
son, wittiout  fault  who  is  bitten  by  such  dog;  and  In  an  action 
for  damages  therefor  it  is  not  necessary  for  the  plaintiff  to  show 
that  the  defendant  was  negligent  in  failing  to  guard  such  dog. 
p.  607. 

3.  Trial. —  Instructions. —  Nculigence. —  Vicious  Dog. — Notice. — An 
instruction  that  the  burden  is  ui)on  the  plaintiff  to  prove  the  alle- 
gations of  his  complaint,  one  of  which  w^as  that  the  defendant 
knew  that  his  dog  was  vicious,  and  that  if  the  defendant  did  not 
know  thereof,  the  verdict  should  be  for  him,  is  not  erroneous  on 
the  ground  that  it  puts  the  burden  of  proof  upon  the  defendant 
to  show  that  he  did  not  know  of  the  vicious  character  of  his  dog. 
p.  608. 

4.  Trial. — Instructions. — Invited  Error. — One  who  requests  the 
giving  of  a  certain  instruction  is  e«topi)ed  from  complaining  where 
a  similar  instruction  was  given  at  the  request  of  his  adversary, 
p.  608. 

From  Grant  Circuit  Court ;  H.  J.  Pauliis,  Judge. 

Action  by  David  M.  Kaufman  against  Jesse  S.  Gordon. 
Prom  a  judgment  on  a  verdict  for  plaintiff  for  $400,  de- 
fendant appeals.     Affirmed, 

Ahram  Simmons  and  Frank  C.  Dailey,  for  appellant. 
L.  L.  Simons  and  John  8.  Branyan,  for  appellee. 

Myers,  J. — The  appeUee  recovered  judgment  against  the 
appellant  for  personal  injuries.  The  appellant's  demurrer 
to  the  complaint  for  want  of  sufficient  facts  was  overruled. 

It  was  alleged  in  the  complaint  that  **on  and  prior  to 
December  8,  1905,  the  defendant,  residing  in  the  town  of 
Warren,  kept  a  dog,  which,  as  he  well  knew,  was  of  a  fierce 
and  dangerous  nature,  and  improper  to  be  allowed  to  run  at 
large,  and  which,  as  he  also  well  knew,  was  accustomed  to 
attack  and  bite  mankind,  yet  the  defendant  wrongfully  and 
negligently  allowed  his  said  dog  to  run  at  large  upon  the 
streets  of  Warren,  without  being  properly  muzzled;  that 
on  said  date  said  dog,  without  any  fault  on  the  part  of  the 
plaintiff,  attacked  and  wounded  plaintiff  by  biting,  lacerat- 
ing, injuring  and  wounding  his  left  leg,''  etc. 
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There  was  an  answer  in  denial,  and  a  jury  returned  a 
verdict  in  favor  of  the  appellee.  Appellant's  motion  for  a 
new  trial  was  overruled.  The  errors  assigned  relate  to  the 
sufficiency  of  the  complaint  for  want  of  facts,  and  to  the 
overruling  of  the  motion  for  a  new  trial.  The  reasons  here 
argued  in  support  of  the  motion  for  a  new  trial  require  us 
to  consider  the  action  of  the  court  in  refusing  to  give  in- 
struction seven,  requested  by  appellant,  and  instructions 
eight  and  ten,  given  by  the  court  to  the  jury  upon  its  own 
motion. 

A  disposition  of  the  questions  pertaining  to  the  instruc- 
tions \vill  dispose  of  this  case. 

Instruction  seven,  tendered  and  refused,  was  as  follows: 
**I  instruct  you  that  if  you  find  from  the  evidence  that  the 
defendant  had  caused  said  dog  to  be  securely  confined  by  a 
chain,  on  the  day  of  the  injury  to  the  plaintiff,  and  that 
said  dog  had  been  turned  loose  on  said  day,  prior  to  the  in- 
jury, without  the  knowledge  or  consent  of  the  defendant, 
and  while  said  defendant  was  absent  from  his  place  of  busi- 
ness where  said  dog  was  so  confined,  and  that  while  said  dog 
was  so  turned  loose,  without  the  knowledge  or  consent  of  the 
defendant,  he  attacked  and  bit  the  plaintiff,  and  thereby 
caused  the  injury  alleged  in  the  complaint,  then  the  defend- 
ant would  not  be  responsible  for  said  injury  and  would  not 
be  liable  for  damages  therefor,  and  your  verdict  should  be 
for  the  defendant." 

Instruction  eight,  given  by  the  court,  was  as  follows: 
"As  already  stated,  the  burden  of  proof  is  upon  the  plaintiff 
to  prove  each  and  all  of  the  material  allegations  of  his  com- 
plaint by  a  preponderance  of  the  evidence.  One  of  the  ma- 
terial averments  of  the  complaint,  as  already  stated,  is  that 
the  defendant  kept  a  dog  which,  as  he  well  knew,  was  of  a 
fierce  and  dangerous  nature,  and  which  he  well  knew  was 
accustomed  to  attack  and  bite  mankind.  I  therefore  in- 
struct you  that  if  you  should  find  that  the  dog  in  question 
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was  kept  by  the  defendant,  and  that  said  dog  was  of  a  fierce 
and  dangerous  nature,  and  was  accustomed  to  attack  man- 
kind, yet  if  you  further  find  that  the  defendant  did  not 
know  that  his  said  dog  was  of  a  fierce  and  dangerous  nature, 
and  did  not  know  that  his  said  dog  was  accustomed  to  at- 
tack and  bite  mankind,  your  verdict  should  be  for  the  de- 
fendant, even  though  you  should  find  that  the  plaintiff  was 
bitten  by  said  dog,  and  was  injured  and  damaged  thereby, 
as  alleged  in  the  complaint." 

By  instruction  ten  the  jury  w^as  told  that  "it  is  the  law 
that  the  owner  or  keeper  of  a  domestic  animal  which  is 
vicious,  and  which  is  prone  or  accustomed  to  do  violence 
and  to  attack  and  bite  mankind,  having  knowledge  of  such 
violent  disposition  and  habit,  must  safely  and  securely  keep 
such  animal  so  that  it  cannot  inflict  injury.  Whether  or  not 
there  was  special  negligence  in  permitting  the  dog's  escape 
from  the  premises  is  not  the  inquiry.  The  keeper  must,  at 
his  peril,  after  knowledge  of  such  viciousness,  safely  keep 
such  animal ;  such  is  the  consideration  on  which  the  owner- 
ship or  custody  of  known  \'icious  animals  is  tolerated. 
Ownership  or  custody  of  such  vicious  animal  is  not  one  of 
the  natural  inherent  ri<;h1s  of  property.  It  is  a  qualified  or 
restricted  right — qualified  by  the  condition  that  the  animal 
can  be  and  is  safely  confined  and  kept." 

By  way  of  objection  to  the  complaint,  it  is  said  on  behalf 

of  appellant  that  knowledge  by  the  defendant  that  his  dog 

was  vicious  is  alleged,  but  that  it  is  not  sufficiently 

1.  shown  whether  the  knowledge  existed  before  or  after 
the  injury.  We  think  that  taking  the  entire  com- 
plaint together  the  pleading  would  not  injuriously  mislead 
the  defendant.  It  is  manifest  from  the  instructions  to  the 
jury  that  ncMther  tlie  parties,  the  court,  nor  the  jury  were  so 
misled.  The  appellant  hns  not  suggested  any  other  sup- 
posed fault  in  tlio  complaint. 

In  FrammrJI  v.  Lifllr  (ISGl),  10  Ind.  251,  it  was  said: 
**A  person  having  in  charge  a  dangerous  animal,  known  to 
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be  such,  is  certainly  responsible  for  its  safe-keeping, 
2.  so  far  as  the  publit^  is  concerned,  as  much  as  if  he 
was  the  owner. ' ' 

In  Partlow  v.  Haggarty  (1871),  35  Ind.  178,  it  was  held 
that  '*  *  whoever  keeps  an  animal  accustomed  to  attack  or 
bite  mankind,  with  knowledge  of  its  dangerous  propensi- 
ties, is,  prima  facie,  liable  to  an  action  for  damages  at  the 
suit  of  any  person  attacked  or  injured  by  the  animal,  with- 
out proof  of  any  negligence  or  default  in  the  securing  or 
taking  care  of  it.  The  gist  of  the  action  is  the  keeping  the 
animal  after  knowledge  of  its  mischievous  disposition.'  Ad- 
dison, Torts  [3d  ed.],  184.  It  was  the  duty  of  the  defendant 
to  see  to  it  that  so  dangerous  an  animal  was  left  in  safe 
hands." 

The  doctrine  announced  in  the  cases  last  cited  was  fol- 
lowed and  reaffirmed  in  the  case  of  Williams  v.  Moray 
(1881),  74  Ind.  25. 

Taking  these  cases  together  as  the  expression  of  the  law, 
the  person  who  keeps  such  an  animal  with  knowledge  of  its 
vicious  disposition  is  liable  to  any  person  injured  by  the 
animal  without  his  fault;  and  in  an  action  to  recover  for 
such  injury  it  is  not  necessary  to  allege  or  prove  any  negli- 
gence or  fault  in  the  securing  or  taking  care  of  the  animal 
by  the  defendant.  The  failure  to  secure  the  animal  known 
to  be  dangerous  renders  the  keeper  liable  for  injury  caused 
by  the  animal  to  one  not  at  fault,  the  cause  being  treated  as 
an  action  for  negligence.  Graham  v.  Payne  (1890),  122 
Ind.  403;  Clanin  v.  Fagan  (1890),  124  Ind.  304;  Dockerty 
V.  Tlutson  (1890),  125  Ind.  102;  Klenberg  v.  Russell  (1890), 
125  Ind.  531. 

The  law  being  thus  settled  in  our  State,  we  deem  it  not 
important  to  examine  conflicting  decisions  in  other  juris- 
dictions cited  by  appellant  for  the  purpose  of  ascertaining 
how  far  they  are  dependent  upon  statute  in  derogation  of 
the  common  law. 

The  case  of  Kecsarr  v.  Brooks  (1884),  95  Ind.  252,  can- 


608  APPELLATE  C^OURT  OF  INDLA.NA, 


Ch^veland,  etc.,  R.  Co.  r.  Van  Natta — 44  Ind.  App.  608. 


not  be  treated  as  establishing  a  doctrine  contrary  to  that 
announced  in  the  cases  herein  cited. 

The   appellant  objects  specifically  to   instruction   eight, 
before  quoted,  on  the  j^round  that  it  gave  the  jury  to  under- 
stand that,  before  they  could  find  in  his  favor,  it  was 

3.  necessary  for  the  proof  to  show  that  the  defendant 
did  not  know  c^f  tlie  viciousness  of  his  dog.  By  re- 
peated statements  in  this  instruction  the  burden  was  put 
upon  the  plaintiff  of  proving  the  defendant's  previous 
knowledge  of  the  animars  vicious  habit;  and,  furthermore, 
appellant  is  in  no  position  to  complain,  for,  upon  an  ex- 
amination of  the  record  it  appears  that  this  instruc- 

4.  tion  was  an  exact  copy  of  instruction  six,  asked  for 
by  the  appellant  and  given  by  the  court,  except  the 

words  **as  already  stated,"  at  the  beginning,  and  the  words 
**as  also  already  stated,"  in  the  body  of  instruction  eight. 
Judgment  affirmed. 


Cleveland,  Cincinnati,  Chicago  and  St.  Louis 
Railway  Company  v.  Van  Natta  et  al. 

[No.  (3,29G.     FHed  AprU  2,  1909.     Rehearing  denied  June  10,  1909. 

Transfer  denied  November  lU,  11)09.] 

1.  Pleading. — Complaint. — RailruadH, — Killing  Afiimals. — Line  of 
Duty. — A  complaint  allejjing  that  defendant  railroad  company 
"was  then  and  there  engaged  in  running  locomotives  and  cars  over 
and  upon  said  railway"  and  that  plaintiff*s  cow,  which  by  de- 
fendant's negligence  In  constructing  cattle-guards  was  upon  the 
track,  *'was  run  against,  upon  and  over,  and  killed  by  said  de- 
fendant's cars,  locomotives  and  trains,  run  and  operated  upon  said 
defendant's  right  of  way  and  tracks,  l)y  its  agents,  servants  and 
employes,"  sufficiently  shows  that  such  servants  were  acting  In  the 
line  of  their  duty.  Roby  and  Rabb,  JJ.,  concurring  specially, 
p.  610. 

2.  Evidence. —  Circumstantial, —  Inferences, —  Railroads. —  Killing 
Cotes. — Evidence  showing  that  on  the  morning  after  the  plain- 
tic's  dead  cow  was  found  near  defendant  railroad  company's 
right  of  way  a  fresh  track  led  through  a  defective  cattle-guard 
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up  to  a  point,  between  the  rails,  where  hair  and  blood  were 
found  two  rods  from  such  cow,  warrants  an  inference  that  the 
cow  was  struck  by  the  train,    p.  610. 

3.  Damagks. — AnimalM. — Registered, — Railroads, — ^The  owner  of  a 
registered  cow  negligently  killed  by  a  railroad  company  is  en- 
titled to  have  the  cow's  pedigree  considered  in  estimating  the 
damages,    p.  611. 

4.  TaiAL. — Instructions. — Imperfections, — ^The  giving  of  imperfect 
instructions  which  are  not  misleading  does  not  constitute  revers- 
ible error,    p.  611. 

5.  CouBTS. —  Appellate, —  Creation  of, —  Purpose. —  The  Appellate 
Court  was  created  to  facilitate  the  decisions  of  appeals,    p.  612, 

6w  Courts. — Appellate, — Written  Decisions, — When  Required, — ^The 
Appellate  Court  is  required  to  give  a  written  decision  only  when 
it  reverses  a  Judgment,  and  its  decisions  are  final  except  where  an 
appeal  is  permitted,  or  where  a  transfer  is  provided  for.    p.  613. 

Prom  Superior  Court  of  Tippecanoe  County;  Henry  H. 
Vinton,  Judge. 

Action  by  William  S.  Van  Natta  and  another  against  the 
Cleveland,  Cincinnati,  Chicago  and  St.  Louis  Railway  Com- 
pany. Prom  a  judgment  for  plaintiffs,  defendant  appeals. 
Affirmed, 

« 

L.  J.  Hackney,  Stuart,  Hammond  &  SimmrS,  and  Frank 
£r,  Littleton,  for  appellant. 
E.  O.  Hall,  for  appellees. 

COMSTOCK,  P.  J. — ^Upon  a  change  of  venue  from  the 
Benton  Circuit  Court  to  the  Superior  Court  of  Tippecanoe 
County,  appellees  recovered  in  the  last-named  court  a  judg- 
ment against  appellant  for  $250  for  the  killing  of  a  Here- 
ford cow,  alleged  to  have  entered  upon  appellant's  railroad 
at  a  place  where  the  same  was  not  securely  fenced.  The 
complaint  was  in  two  paragraphs  and  a  reversal  is  asked  be- 
cause of  the  insufiSciency  of  said  paragraphs,  and  because 
of  the  action  of  the  court  in  overruling  appellant's  motion 
for  a  new  trial.  Each  paragraph  of  ^omplaint  was  tested 
by  a  demurrer  for  want  of  facts. 

It  is  insisted  that  the  first  paragraph  is  insufficient  for 
failing  to  charge  that  appellant  ran  its  cars,  locomotives 
Vol.  44—39 
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and  trains  against  and  upon  the  cow  in  controversy, 

1.  the  averment  being  that  said  cow  **was  run  against, 
upon  and  over,  and  killed  by  said  defendant's  cars, 

locomotives  and  trains,  run  and  operated  upon  said  de- 
fendant's right  of  way  and  tracks,  by  its  agents,  servants 
and  employes,"  it  not  being  averred  that  said  servants  and 
employes  were  at  the  time  acting  within  the  scope  of  their 
employment.  In  a  preceding  part  of  the  paragraph  it  is 
alleged  that  appellant  at  the  date  and  place  in  question 
**was  then  and  there  engaged  in  running  locomotives  and 
cars  over  and  upon  said  railway,"  etc.  These  various  alle- 
gations sufficiently  show  that  appellant  was  operating  its 
locomotives  by  its  agents.  Indianapolis  Union  R.  Co.  v. 
Waddington  (1907),  169  Ind.  448,  457,  458;  Southern  R. 
Co.  V.  Elliott  (1908),  170  Ind.  273;  Indianapolis  St.  R,  Co. 
V.  Schmidt  (1904),  163  Ind.  360;  Indianapolis  St.  R.  Co. 
V.  Ray  (1906),  167  Ind.  236. 

The  sufficiency  of  the  second  paragraph  is  not  discussed. 

It  is  the  claim  of  appellant  that  its  motion  for  a  new  trial 

should  have  been  sustained,  for  the  reason  that  the  evidence 

is  not  sufficient  to  show  that  appellees'  cow   was 

2.  struck  by  any  locomotive,  car  or  train  operated  by 
appellant.     The  evidence  shows  that  appellees'  cow 

was  found  upon  appellant's  right  of  way  suffering  from  in- 
juries from  which  she  died.  On  the  morning  after  the 
night  the  cow  was  injured  the  fresh  track  of  one  cow  was 
found  entering  upon  the  appellant's  right  of  way  over  the 
cattle-guards  at  the  public  highway  crossing.  This  track 
led  to  a  point  where  blood  and  hair  were  found  upon  the  de- 
fendant's track,  where  it  ceased,  and  the  cow  was  found 
some  two  rods  therefrom,  lying  beside  the  railroad  tracks. 
There  was  evidence  that  the  cow  walked  between  the  rails  to 
the  point  where  she  w^as  struck.  The  collision  took  place  at 
night,  and  appellees  did  not  see  it,  but  there  was  evidence 
to  warrant  the  conclusion  that  the  cow  entered  upon  the  de- 
fendant's  right  of  way  over  a  defective  cattle-guard,  and 
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was  struck  by  appellant's  engine  and  fatally  injured.  The 
jury  are  warranted  in  drawing  reasonable  inferences  from 
facts  proved. 

Complaint  is  also  made  of  several  instructions  given.    It 
is  proper  to  say  in  this  connection  that,  with  two  excep- 
tions, the  instructions  requested  by  appellant  were 

3.  given.     Those  refused  would  have  told  the  jury  to 
exclude  from  their  consideration  any  value  predi- 
cated upon  the  pedigree  of  the  cow.    They  were  correctly 
refused.    The  instructions  given,  considered  together,  are 

not  misleading  nor  confusing,  and  they  fairly  state 

4.  the  law.     Taken  singly,  it  may  be  conceded  that  some 
of  them  may  be  faulty  in  expression,  but  their  faults 

are  not  great  enough  to  warrant  a  reversal  of  the  judgment 
reached,  after  a  fair  trial,  upon  the  merits,  and  the  rendi- 
tion of  a  verdict  which  cannot  be  said  to  be  without  support 
of  the  evidence. 
Judgment  affirmed. 

Concurring  Opinions. 

ROBY,  J. — I  think  that  when  it  is  shown  by  the  complaint 
in  a  case  of  this  character  that  the  defendant  owns  and  oper- 
ates a  railroad,  and  has  disregarded  its  statutory  duty  to 
fence  the  same,  and  that  stock,  entering  upon  its  track  be- 
cause of  such  neglect,  was  struck  by  one  of  its  trains  and 
killed,  liability  is  complete.  This  is  the  plain  provision  of 
the  statute.     §5447  Burns  1908,  Acts  1885,  p.  224,  §1. 

I  also  think  that  when  it  is  averred  that  locomotives  and 
trains  running  over  such  railroad  were  operated  by  the 
agents,  servants  and  employes  of  the  company  owning  and 
operating  the  railroad,  it  is  sufficiently  shown  that  such 
agents,  servants  and  employes  were  actinp:  in  the  line  of 
their  duty,  and  the  cases  which  deny  to  the  courts  sufficient 
intelligence  to  grasp  the  fact  should  be  overruled. 

I  concur  in  the  main  opinion,  and  regard  it  as  in  conflict 
with  and  corrective  of  the  reasoning  which  forms  the  basis 
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of  what  is  said  as  to  this  point  in  Cleveland,  etc,  R,  Co.  v. 
Wasson  (1904),  33  Ind.  App  316,  Wabash  B.  Co.  v.  Linton 
(1901),  26  Ind.  App.  596,  and  Pittsburgh,  etc.,  B.  Co.  v. 
Adams  (1900),  25  Ind.  App.  164. 

Rabb,  J. — I  concur  in  the  views  expressed  in  the  concur- 
ring opinion  of  Roby,  J. 


On  Petition  for  Rehearing. 

Roby,  P.  J. — Appellant's  petition  for  a  rehearing  con- 
tains the  following  naive  statement : 

Error  in  giving  instructions. 

The  court,  in  the  opinion  in  this  case,  disposes  of  this 
question  quite  summarily  by  saying:  *The  instructions 
given,  considered  together,  are  not  misleading  nor  confus- 
ing, and  they  fairly  state  the  law.'  We  may  presume  that 
the  judges  concurring  in  the  opinion,  accepted  the  above 
statement  as  correct.  There  are  at  least  two  members  of 
this  court  who  could  not  have  concurred  in  the  opinion 
without  disregarding  their  own  opinions  in  cases  involving 
the  same  question,  if  the  learned  judge  writing  the  opinion 
had  made  an  abstract  of  the  instructions  to  which  we  ob- 
jopted.  We  regret  that  he  did  not  do  so,  and  we  hope 
that  in  the  event  the  petition  for  rehearing  shall  be  over- 
ruled an  abstract  of  the  instructions  complained  of  may  be 
made,  so  that,  in  the  event  of  an  application  for  transfer  to 
the  Supreme  Court,  the  question  of  their  sufficiency  may  be 
reviewed." 

The  learned  author  apparently  considers  this  court  as 

a  committee  whose  principal  function  is  to  prepare  cases  for 

decision  by  the  Supreme  Court.     The  purpose  of  the 

5.     formation  of  the  Appellate  Court  was,  as  is  well 

?aiown,  to  facilitate  the  decisions  of  appeals.     Section 

seventeen  of  the  act  of  March  12,  1901  (Acts  1901,  p.  565, 

§1401,  Bums  1908),  is,  in  part,  as  follows:     "In  every  case 

reversed  by  a  division  of  the  Appellate  Court,  au  opinion 
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shall  be  given  on  the  material  question  thei«ein  in 
6.  writing,  and  the  appropriate  judgment  shall  be  en- 
tered with  directions  to  the  lower  court. ' '  It  will  be 
observed  that  the  act  does  not  provide  for  any  written  opin- 
ion where  the  judgment  of  the  trial  court  is  affirmed.  The 
function  of  every  court  is  to  hear  and  determine,  and  it  was 
intended  that  decisions  made  by  the  Appellate  Court  should 
be  final,  except  only  in  those  cases  where  an  appeal  as  of 
right  was  given.  Acts  1901,  p.  565,  §15,  §1399  Burns  1908. 
The  right  to  file  an  application  for  transfer  to  the  Supreme 
Court  is  expressly  restricted  to  two  grounds,  viz.,  that  the 
opiuion  contravenes  a  ruling  precedent,  or  that  a  new  ques- 
tion of  law  is  directly  involved  and  is  decided  erroneously. 
Acts  1901,  p.  565,  §10,  §1394  Burns  1908. 

The  effect  of  such  practice  as  is  demanded  would  be  to 
make  a  double  appeal  in  each  case,  one  result  of  which 
would  be  that,  instead  of  being  expedited,  business  would 
be  retarded,  and  it  would  not  be  long  until  it  would  again 
take  five  years  to  dispose  of  an  appeal.  The  review  which 
the  Supreme  Court  is  authorized  to  make  is  only  in  the  in- 
terest of  the  public,  and  to  the  end  that  there  be  uniformity 
in  the  expression  of  legal  principles.  So  far  as  the  parties 
are  concerned,  the  findings  and  decisions  of  the  Appellate 
Court  are,  by  the  act,  made  final.  The  conclusion  to  which 
appellant  objects  is  a  judicial  conclusion,  made  after  careful 
examination  of  the  record,  and  the  petition  for  rehearing  is 
overruled. 


FURST   ET   AT..    V.   SaTTERFIELD. 

[No.  r>,475.    Fllert  November  23,  1900.] 

1.  Appeal. —  Weiohinn  Evidence. —  Bonnftanen. —  Ejectment. —  Evi- 
dence fthowinjr  that  tho  plaintiffs'  remote  grantor  nnd  tbe  de- 
fendant secured  a  surveyor  to  awcertain  the  boundary  line  be- 
tween their  lands,  and  that  Mi  ;-  were  content  therewith  and  con- 
structed a  fence  thereon,  each  building  one-half  thereof,  sustains 
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a  flndlDg  of  the  trial  court  that  the  boundary  line  was  agreed 
upon.    p.  617. 

2.  Appeal. — WcighUig  Etntlmce. — ^Where  there  is  any  evidence 
tending  to  support  the  finding  of  the  trial  judge,  such  finding  will 

•    be  sustained  on  npi)eal.    p.  617. 

3.  Boundaries. — tUioppcL — Contractu, — Where  adjoining  proprie- 
tors agree  urK)n  a  boundary  line  and  Jointly  erect  a  partition  fence 
thereon,  they  and  their  grantees  are  estopped  from  repudiating 
or  denying  such  agreement    pp.  617. 618. 

4.  Ejectment. — Title. — Burden  of  Proof. — In  an  action  in  eject- 
ment the  burden  is  uf^on  the  plaintiflfs  to  establish  their  own 
title,  and  they  cannot  recover  by  merely  showing  the  weakness  of 
their  adversary's  title,    p.  618. 

5.  Trial. — Special  Findings. — Omissions, — Ejectment. — Where  the 
special  findings  In  an  action  in  ejectment  omit  facts  material  to 
the  plalntilTs  case,  it  will  l)e  considered  that  such  facts  were  not 
proved,  and  the  plaintllTs  cannot  recover,    p.  619. 

6.  Ejectment. — Demands — SereHftiti/  for. — Where  plaintiffs'  remote 
grantor  sold  land  to  the  defendant  and  put  him  in  possession 
thereof,  the  plaintiffs,  to  recover  a  portion  thereof,  must  make 
a  demand  therefor  before  the  commencement  of  an  action  in 
ejectment,    p.  (519. 

7.  Ejectment. — Right  of  PoHSCHsion. — Ejectment  lies  only  where 
the  plaintiff  has  a  present  right  to  the  possession  of  the  laud, 
p.  619. 

Prom  Delaware  Circuit  Court;  John  M,  Morris,  Special 
Judge. 

Action  b}'  Christian  Furst  and  another,  a^inst  John  H. 
Satterfield.  From  a  judgment  for  defendant,  plaintiffs  ap- 
peal.    Affirmed. 

Lincoln  Lesh,  William  W.  Mann  and  W.  A,  Thompson, 
for  appellants. 

Walter  L.  Ball,  Albert  E.  Needham  and  Oeorge  H.  Koons, 
for  appellee. 

Watson,  J. — The  appellants  brought  this  action  against 
the  appellee  in  ejectment  to  recover  a  strip  of  land  nineteen 
feet  wide,  on  the  west  side  of  their  land  in  section  thirty - 
one,  township  Iwenty-one,  range  eleven  east,  in  Delaware 
county,  Indiana.  Tb(*  courl.  upon  request,  made  a  special 
findinjr  of  facets  and  stated  its  conclusions  of  law  thereon. 
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The  facts  nre,  in  substanc(\  as  folloAvs:  On  November  2S, 
1885,  Samuel  Beall  was  tlie  owner  and  in  possession  of  the 
north  half  of  section  thirty-one,  townshi])  twenty-one,  rang(:^ 
eleven  cast,  in  Delaware  county,  Indiana.  On  said  day  he 
sold  and  conveyed  (his  wdfe  joininji;  therein)  to  John  H. 
Satterfield,  defendant  herein,  the  east  half  of  the  northeast 
quarter  of  said  section,  township  and  range,  also  a  tract  off 
the  east  side  of  the  west  half  of  the  northeast  quarter  of 
said  section,  township  and  ranj?e,  so  as  to  make  the  whole 
amount  conveyed  to  said  j^rantee  100  acres,  after  excluding 
therefrom  the  right  of  way  of  the  Lake  Erie  and  Western 
Railway  Company  through  and  over  the  east  half  of  said 
quarter  section.  Said  Satterfield  was  immediately  put  in 
possession  of  said  land  so  purchased  by  him  from  said  Beall, 
and  has  ever  since  continued  in  actual,  uninterrupted  and 
exclusive  possession  thereof,  and  has  so  occupied  and  had 
possession  of  the  same  up  to  the  line  fence  thereafter  built 
on  the  west  line  of  said  land  as  a  partition  fence  between 
the  lands  of  said  grantor  and  said  grantee.  On  November 
28,  1885,  the  line  dividing  said  lands  was  unascertained 
and  uncertain,  and  continued  so  thereafter  until  the  same 
was  fixed  and  agreed  upon  by  and  between  them.  In  the 
spring  of  1886  they  agreed  with  each  other  to  procure  Will- 
iam Truitt,  a  civil  engineer,  to  ascertain  and  fix  the  line 
dividing  their  lands.  Said  surveyor  so  fixed  the  line  divid- 
ing the  land  of  Samuel  Beall  on  the  west  and  the  hmd  of 
John  H.  Satterfield  on  the  east,  and  set  stakes  along  said 
line  so  fixed,  and  placed  stones  at  each  end  thereof,  and 
thereupon  said  Beall  and  said  Satterfield  mutually  agreed 
with  each  other  that  the  line  so  surveyed  and  fixed  by  said 
Truitt,  and  said  corners  so  established  on  the  north  and 
south  ends  of  said  line  and  marked  by  said  stones,  should 
constitute  the  line  between  their  respective  lands.  There- 
after, in  the  spring  of  1886,  they  built  a  partition  fence 
along  and  upon  the  line  so  established  by  said  Truitt,  and 
a.s  agreed  upon  between  them,  said  Beall  building  the  south 


fil()  APPELLATE  COURT  OP  INDIANA, 


Furst  r.  Satterfiehl — H  Ind.  App.  <ii;$. 


half  thereof  and  said  SatterfieUl  building  the  north  half 
thereof,  and  each  thereafter  cultivated  and  occupied  the  land 
uj)  to  said  fence.  The  correct  line  was  and  should  have 
been  nineteen  feet  east  of  said  partition  fence.  On  March 
27,  1900,  Siunuel  Beall  s(»ld  and  conveyed  by  warranty  deed 
to  George  R.  ^lansfield  the  adjoining  lands,  which  were  en- 
closed on  the  east  side  by  said  partition  fence,  and  there- 
after said  George  R.  Mansfield  sold  and  conveyed  to  John 
E.  Reed  the  same  lands,  and  aftenvards  John  E.  Reed  sold 
and  conveved  the  same  lands  to  Christian  Furst  and  Emma 
L.  Furst,  appellants  herein.  Plaintiffs  are  not  the  owners 
of  the  real  estate  described  in  their  complaint,  and  have  no 
right,  title  or  interest  therein  or  thereto,  and  are  not  en- 
titled to  possession  thereof  or  to  a  decree  quieting  their 
title  thereto. 

The  court  stated  its  conclusions  of  law  as  follows:  (1) 
The  law  is  with  the  defendant.  (2)  Plaintiffs  are  not  en- 
titled to  any  relief  in  this  action.  (3)  The  plaintiffs  are 
not  the  owners  of  the  real  estate  described  in  their  com- 
plaint, and  have  no  right,  title  or  interest  therein  and  there- 
to, and  are  not  entitled  to  possession  thereof  or  to  have  their 
title  quieted  thereto. 

The  appellants  excepted  to  each  of  the  conclusions  of  law, 
and  have  assigned  in  this  court  as  errors  that  the  court 
erred  (1)  in  its  conclusions  of  law  and  each  of  them;  (2) 
in  overruling  appellants'  motion  for  a  new  trial.  The 
errors  are  thus  assigned  in  a  number  of  ways,  and  are  to  the 
effect  that  the  decision  of  the  court  is  not  supported  by 
sufficient  evidence  and  is  against  the  weight  of  the  evidence. 

It  is  true,  as  appellants  say,  that  the  question  in  the  case 
is  whether  the  appellants  are  estopped,  by  reason  of  the 
erection  of  the  partition  fence  by  Beall  and  Satterfield,  from 
claiming  the  strip  of  land  nineteen  feet  wide  on  the  east 
end  of  their  tract  so  bought  from  John  E.  Reed. 

The  appellants  insist  that  the  fifth  finding,  which,  among 
other  things,  states  that  on  November  28,  1885,  the  line  di- 
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viding  the  lands  of  Samuel  Beall,  now  the  lands  of 

1.  appellants,  and  the  lands  of  appellee  were  **iinaseer- 

m 

tained  and  uncertain,  and  continued  so  until  the 
same  was  fixed  and  agreed  upon  by  them''  in  the  spring  of 
1886,  is  not  supported  by  any  evidence.  The  evidence  es- 
tablished the  fact  that  Beall  and  Satterfield  talked  about 
ascertaining  where  the  line  was,  and  for  this  reason  there 
must  have  been  some  difference  or  misunderstanding  as  to 
the  location  thereof.  In  order  to  ascertain  and  establish 
the  line  they  secured  a  surveyor  to  survey  their  lands  and 
fix  monuments,  and  thereupon  they  agreed  that  the  line  so 
established  by  the  surveyor  should  be  the  line  between  them, 
and  they  built  a  fence  upon  said  line,  each  building  one- 
half  thereof,  which  has  ever  since  been  treated  as  the  line 
dividing  said  lands. 

Sylvester  Satterfield,  a  son  of  the  appellee,  testified  that 
he  was  present  at  the  survey,  and  heard  his  father  and  Beall 
talking  about  the  fence,  and  both  said  they  were  satisfied 
with  the  survey ;  that  they  would  build  the  fence  on  the  line 
connected  by  the  two  corner  stones  established  by  the  sur- 
vey. Upon  the  examination  of  this  record  we  find  that 
there  is  evidence  to  sustain  the  findings  of  the  trial  court. 

If  supported  by  any  evidence,  the  finding  will  stand,  for 

the  reason  that  the  appellate  tribunal  considers  only  such 

evidence  as  tends  to  sustain  the  finding  challenged. 

2.  It  is  only  when  this  court  can  say  there  is  no  evi- 
dence in  the  record  on  which  the  finding  is  based  that 

we  are  warranted  in  disturbing  it.  Robinson  &  Co.  v. 
Hathaway  (1898),  150  Ind.  679;  Fox  v.  Cox  (1898),  20 
Ind.  App.  61;  Blakey  v.  New  York  Life  Ins.  Co.  (1902),  28 
Ind.  App.  428,  and  authorities  cited. 

By  the  fifth  finding  in  the  case  at  bar,  the  court  found 

that  the  line  dividing  the  lands  of  appellee  and  Samuel 

Beall  was  ''unascertained   and  uncertain   until   the 

3.  same  was  fixed  and   agreed   upon   by   and  between 
them,"  and  it  was  further  found  that  after  the  same 
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was  so  agreed  upon  each  party  made  improvements  on  said 
line,  and  occupied  and  claimed  the  land  up  to  the  partition 
fence.  They  and  their  grantees  are,  therefore,  estopped 
from  repudiating  or  denying  this  agreement. 

In  this  action  the  burden  was  upon  the  appellants  not 
only  to  show  that  the  title  was  in  them,  but  that  they  were 
entitled  to  the  possession  of  the  real  estate  involved 
4.     in  this  controversy,  and  if  they  recover  they  are  re- 
quired to  do  so  upon  the  strength  of  their  own  title, 
regardless   of   whether   the   appellee's   title    was   weak   or 
whether  he  had  any  title  at  all.     Wilso7i  v.  Johnson  (1896), 
145  Ind.  40;   Roberts  v.  Baumgarten  (1888),  110  N.  Y.  380, 
18  N.  E.  96;   O'Brien  v.  Oaslin  (1888),  24  Neb.  559,  39  N. 
W.  449;  West  v.  Bretelle  (J 893),  115  Mo.  653,  22  S.  W.  705. 
It  is  the  law  that  where  the  line  dividing  the  land  of  ad- 
joining owners  is  uncertain,  and  as  to  which  the  parties  them- 
selves  are  in  doubt,  and  if,  for  the  purpose  of  ascer- 
3.    taining  the  true  and  dividing  line,  they  meet  and 
establish  a  line  that  they  believe  to  be  the  true  and 
correct  one,  and  thereupon  by  agreement  divide  the  parti- 
tion fence  so  that  each  shall  build  his  portion  thereof,  and 
afterwards  each  builds  his  portion  of  the  fence  in  accordance 
with  the  agreement,  and  takes  possession  and  cultivates  the 
land  up  to  the  line  so  established  in  connection  with  his  other 
lands,  each  party  is  thereafter  estopped  from  asserting  that 
the  fence  so  erected  and  built  on  the  line  agreed  upon  is  not 
the  true  dividing  line  between  the  lands.     Meyers  v.  Johnson 
(1860),  15  Ind.  261;    Tate  v.  Fo^hee  (1889),  117  Ind.  322; 
Uorton  V.  Brown  (1891),  130  Ind.  113;   Sharp  v.  Blanken- 
ship  (1885),  67  Cal.  441,  7  Pac.  848;    Miller  v.  McGlann 
(1879),  63  Ga.  435;    Sonnemann  v.  Mertz  (1906),  221  111. 
362,  77  N.  E.  550;   4  Am,  and  En^r.  Ency.  Law  (2d  ed.), 
860;  5  Cyc,  935,  and  authorities  cited. 

The  burden  in  this  case  was  upon  the  appellants.    There- 
fore, if  any  material  fact  is  not  found  necessary  to  their  right 
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of  recovery  therein,  it  will  be  taken  as  not  proved,  and 

5.  as  against  them.     Peele  v.  Ohio,  etc.,  Oil  Co,  (1902), 
158  Ind.  374;  State  Bank  v.  Backus  {1903),  160  Ind. 

682;  Gray  v.  Taylor  (1891),  2  Ind.  App.  155;  Metropolitan 
Life  Ins,  Co,  v.  Bowser  (1898),  20  Ind.  App.  557;  McOrew 
V.  Taylor  (1900),  24  Ind.  App.  578. 

There  is  no  finding  that  any  demand  was  made  upon  ap- 
pellee for  the  possession  of  this  tract  before  the  com- 

6.  mencement  of  this  action,  nor  is  there  any  evidence 
that  would  warrant  such  a  finding. 

The  court,  however,  did  find  that  when  Samuel  Beall  sold 
and  conveyed  the  land  to  the  appellee,  and  thereafter  put 
him  in  peaceable  possession  thereof,  and  when  the  line  fence 
was  agreed  upon  and  built,  he  continued  to  occupy  the  land 
in  controversy  in  peaceable  possession,  by  and  with  the  con- 
sent of  his  grantor. 

It  is  a  familiar  rule  of  law  that  in  ejectment  the  plaintiff 

must  recover  on  the  strength  of  his  own  title,  and  show  in 

himself  a  present  right  to  the  possession  of  the  land  in 

7.  controversy  without  regard  to  the  character  of  the 
defendant's  possession  or  claim.  Therefore,  the  ap- 
pellee, being  lawfully  and  peaceably  put  in  possession  of  said 
land,  it  was  necessary  that  a  demand  be  made  of  him  for 
the  same  before  the  bringing  of  this  action,  Clawson  v.  Doe 
(1840),  5  Blackf.  300;  Stackhouse  v.  Doe  (1841),  5  Blackf. 
570;  Doe  v.  Brown  (1844),  7  Blackf.  142,  41  Am.  Dec.  217; 
Prentice  v.  Wilson  (1852),  14  111.  91;  Prigg  v.  Common- 
wealth, etc.  (1842),  41  U.  S.  *539,  10  L.  Ed.  1060. 

The  court  did  not  err  in  its  conclusions  of  law,  and  the 
judgment  is  therefore  affirmed. 
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Johns  v.  Town  of  Sheridan. 

[No.  G,555>.    Filed  November  23,  1909.] 

1.  Municipal  Cobporations. — Seicers. — Construction. — Liability  of 
roMT/i.— Under  §4443o  Bums  1901,  Acts  1901,  p.  401,  §15,  providing 
that  towns  shall  be  liable  for  the  construction  of  a  sewer  only 
where  the  assessed  benefits  shall  not  equal  the  cost  of  the  sewer, 
"and  then  only  for  the  deficiency  and  for  such  amount  as  the 
said  board  of  trustees  shall  determine  to  pay  out  of  the  general 
fund,"  a  town  which  has  provided  for  the  payment  of  $500  on  a 
sewer  ordered  to  l^e  constructed  Is  not  liable  for  extra  work  oc- 
casioned by  mistakes  In  the  plans  and  by  changes  from  the  plans 
prescribed,  there  being  no  provision  made  for  extra  pay.  Adams 
V.  City  of  Shelbyville,  154  Ind.  467,  distinguished,     p.  022. 

2.  Statutes. — Reenactment, — Construction, — A  statute  which  is 
substantially  a  reenactment  of  a  former  one  which  was  judicially 
construed,  is  impressed  with  such  construction,    p.  624. 

3.  Statutes. — Legislative  Purpose. — Courts  should  so  construe 
laws  as  to  give  effect  to  the  legislative  purpose,  where  the  act  Ls 
valid,    p.  624. 

From  Boone  Circuit  Court ;  Samuel  R.  Artman,  Judge. 

Action  by  James  B.  Johns  a^inst  the  Town  of  Sheridan. 
Prom  a  judgment  for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Kane  &  Kane,  Samuel  Ralston  and  CHfford  &  Gifford,  for 
appellant. 
Albert  C.  Pearson  and  Ralph  E,  Pearson,  for  appellee. 

Hadley,  J. — This  is  an  action  brought  by  appellant  against 
appellee,  an  incorporated  town,  to  recover  for  extra  work 
performed  and  materials  furnished  in  the  construction  of  a 
sewer  in  said  town.  The  sewer  was  constructed  under  the 
act  of  the  General  Assembly,  providing  for  the  construction 
and  maintenance  of  sewers  in  incorporated  towns,  approved 
March  11,  1901  (Acts  1901,  p.  401,  §4443a  et  seq.  Burns 
1901). 

The  complaint  avers  the  proper  preliminary  steps  for  the 
construction  of  the  sewer  under  said  act;   that  there  waa  a 
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mistake  in  the  plans  and  specifications,  whereby,  in  certain 
portions  of  said  work,  the  excavation  was  required  to  be  made 
deeper  than  specified  to  avoid  ridges  or  **hog  backs'*  therein, 
and  to  render  said  sewer  efficient  for  the  purpose  intended; 
that,  by  the  specifications,  a  certain  portion  of  the  outlet  of 
said  drain  was  to  be  an  open  ditch;  that  afterwards  the 
board,  in  regular  session,  determined  that  said  ditch  should 
be  tiled,  the  town  furnishing  the  tile  and  appellant  placing 
and  covering  the  same  with  dirt;  that  the  town  board  de- 
cided that  there  should  be  a  catch-basin  made  of  cement  at 
the  outlet  of  said  sewer,  and  that  cement  abutments  should 
be  constructed  at  said  catch-basin ;  that  the  changes  in  grade 
were  made  at  the  instigation  of  the  civil  engineer. 

The  complaint  further  avers  that,  at  the  time  of  the  adop- 
tion of  the  engineer's  report,  the  board  also  determined  that 
$500  of  the  cost  of  said  sewer  should  be  paid  out  of  the  gen- 
eral fund  of  said  town ;  that  appellant  fully  completed  the 
sewer  according  to  the  plans  and  specifications,  and  accord- 
ing to  the  changes  indicated,  to  the  acceptance  of  the  board ; 
that  the  board  allowed  and  tendered  him  $75  for  said  extra 
work,  which  was  not  accepted;  that  all  lots  benefited  were 
{issessed  to  the  full  amount  of  such  benefits ;  that  the  benefits 
so  assessed  to  pay  for  the  cost  of  said  sewer,  less  $500  to  be 
paid  out  of  the  town  treasury,  equaled  the  original  contract 
price,  together  with  incidental  expenses  of  construction; 
that  the  claim  for  said  extra  work  and  material  has  not  been 
paid. 

To  this  complaint  a  demurrer  for  want  of  facts  was  pre- 
sented and  sustained,  and  judgment  entered  against  appel- 
lant and  in  favor  of  appellee.  The  question  presented  by  ap- 
pellant is  whether  said  town  is  liable  for  said  extra  work  and 
labor.  In  determining  this  question,  it  is  necessary  for  us  to 
construe  the  statute  under  which  said  board  acted.  Section 
one  of  said  act  (§4443a,  supra)  authorizes  incorporated 
towns  to  construct  sewers  and  sewer  systems  within  the  cor- 
porate limits  of  said  town,  and  charge  the  expense  thereof 
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upon  the  property  benefited  thereby,  to  which  is  added  the 
proviso  that  any  siieh  town  may,  in  its  discretion,  pay  the 
whole  or  any  part  of  the  cost  of  such  sewer  out  of  the  gen- 
eral fund  of  such  town.  Section  two  (§4443b,  supra)  pro- 
vides for  the  passage  of  a  resolution  at  a  regular  meeting  of 
said  board,  declaratory  of  the  desire  to  construct  such  sewer, 
and  giving  a  general  description  of  the  work  intended.  Other 
sections  provide  for  the  appointment  of  an  engineer  to  make 
the  survey  and  estimate  the  cost,  also  to  report  a  description 
of  lands  and  lots  benefited  and  damaged,  and  the  amount  of 
benefits  and  damages,  and,  upon  filing  this  report,  notice  of 
hearing  on  the  report,  and  upon  the  hearing  and  adoption  of 
the  same,  the  determination  of  the  board  of  the  amount  that 
the  town  will  pay  out  of  the  general  fund,  giving  of  notice  of 
letting  of  contract  and  the  manner  of  letting,  completion,  ac- 
ceptance, assessment  of  benefits  and  payment  for  the  work 
and  repeal  of  all  laws  within  the  purview  of  the  act. 

The  provisions  of  the  act  directly  involved  in  this  case  are 
found  in  sections  five,  nine  and  fifteen  (§4443e,  4443i, 
4443o  Bums  1901).  The  provisions  of  said  sections 
1.  are  as  follows :  Section  4443e.  *  *  Said  board  of  trus- 
tees shall  thereupon  [after  hearing  of  engineer's  re- 
port] by  resolution  or  ordinance  in  writing  passed  and 
adopted  by  at  least  a  two-thirds  vote  of  said  board  deter- 
mine the  public  utility  of  the  proposed  work  and  adopt  said 
report.  * '  Section  44431.  * '  The  board  of  trustees  at  the  time 
they  adopt  said  report  of  the  engineer  shall  determine  what 
part  if  any  of  the  cost  of  the  proposed  work  shall  be  paid  out 
of  the  general  fund  of  the  town.'*  Section  4443o.  **The 
said  towns  shall  not  be  liable  on  accoimt  of  the  construction 
of  said  work  or  on  said  bonds,  unless  the  total  amount  of 
assessed  benefits  shall  not  equal  the  amount  of  the  cost  of 
such  work  and  then  only  for  the  deficiency  and  for  such 
amount  as  the  said  hoard  of  trustees  shall  determine  to  pay 
out  of  the  general  fund  as  above  provided,"     (Our  italics.) 
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There  are  other  provisions  in  said  act  not  referred  to,  that 
have  no  pertinency  to  the  questions  involved  in  this  case.  It 
is  evident,  from  the  clause  of  said  act  last  quoted,  that  it  was 
the  legislative  purpose  to  limit  the  liability  of  the  town  to  a 
definite  and  fixed  amount,  which  amount  should  be  deter- 
mined by  said  board  at  the  time  of  the  adoption  of  the  engi- 
neer's report,  and  prior  to  the  letting  of  the  contract.  It  is 
averred  in  the  complaint  that  the  board  of  trustees  had  fixed 
this  amount  at  $500  at  the  time  designated  in  the  statute. 
This  was  before  the  contract  was  to  be  let.  The  bidder  knew 
then  that  the'maximum  amount  that  could  be  paid  on  the 
sewer  was  the  amount  of  the  benefits  to  the  lots  affected  plus 
the  amount  appropriated  by  the  board  out  of  the  general 
treasury.  Whether  the  board  might  have  made  an  additional 
contract  for  additions  to  the  work  under  their  general  powers 
is  unnecessary  for  us  to  determine,  since  it  is  apparent  from 
the  averments  that  the  board  did  not  do  this.  There  was  no 
affirmative  action  on  the  part  of  the  board,  and  the  prescribed 
forms  for  the  letting  of  such  contract  were  not  followed.  No 
amount  was  fixed.  In  fact  there  is  nothing  to  indicate  that 
the  board  expected  to  pay  any  additional  sum  for  the  changes 
made.  The  contractor  had  ample  means  of  protectuag  him- 
self. All  he  had  to  do  was  to  complete  his  contract  accord- 
ing to  the  specifications,  or  have  a  definite  contract  in  due 
form  of  law.  He  knew  of  the  limitations  of  the  board  and 
the  liability  of  the  town.  He  chose  to  take  his  chances  in  the 
face  of  the  plain  provisions  of  the  statute.  Appellant  is  in 
the  same  position  as  was  appellant  in  Moss  v.  Sugar  Bidge 
Tp.  (1903),  161  Ind.  417,  and  the  reasoning  in  that  case  and 
the  principles  announced  are  especially  applicable  to  this 
case. 

The  case  of  Adams  v.  City  of  Shelby ville  (1900),  154  Ind. 
467,  49  L.  R.  A.  797,  77  Am.  St.  484,  upon  which  appellant 
apparently  relies,  is  essentially  different  from  this  case.  Sec- 
tion three  of  the  statute  under  discussion  in  the  case  just 
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cited  (§4290  Burns  1894,  Acts  1889,  p.  237)  contained  the 
provision  that  "The  city  or  incorporated  town  shall  be  liable 
to  the  contractor  for  the  contract  price  of  said  improve- 
ment." In  discussing  this  provision  which  is  made  the  basis 
of  the  holding  in  that  case,  the  court,  at  page  492,  say: 
**When  a  city  or  town  enters  into  a  contract,  under  the 
scheme  of  requiring  the  abutters  to  contribute  to  the  cost  to 
the  extent  of  their  special  benefits,  the  corporation  is  bound 
to  know  that  if  it  shall  be  found,  upon  the  hearing  provided 
in  section  seven,  that  the  accruing  special  benefits  are  inad- 
equate to  pay  the  expenses  of  the  improvement,  the  deficit 
must  be  provided  for  from  the  general  revenues  of  the  city 
or  town.  •  *  *  The  insistence,  therefore,  that  the  law 
contains  no  mandate  that  the  common  council  or  board  of 
trustees  shall,  in  any  event,  pay  any  part  of  the  expenses  of 
such  improvements,  from  the  general  revenues,  cannot  be 
sustained.'* 

There  is  no  such  general  liability  declared  in  the  statute 
before  us.  On  the  contrary,  the  liability  is  specifically  lim- 
ited, not  alone  to  the  deficit  but  to  the  amount  determined, 
under  §4443i,  supra^  at  the  time  of  the  adoption  of  the  engi- 
neer \s  report  and  prior  to  the  letting  of  the  contract.  As 
indicative  that  this  was  intentional  and  not  an  incon- 

2.  siderate   limitation,   Adams  v.    City  of  Shelbyville, 
supra,  was  decided  February  27,  1900,  and  the  next 

General  Assembly  passed  the  act  here  under  consideration. 
It  will  be  presumed  that  the  legislature  took  cognizance  of 
the  existing  law  as  interpreted  by  the  court  of  last  resort. 
This  limitation  of  liability  was  the  only  material  change,  ex- 
cept a  simplification  of  procedure  made  by  the  passage  of 
said  act.  Courts  should  give  full  effect  to  the  legislative 
will  when  it  can  be  ascertained  and  when  it  is  not  in 

3.  conflict  with  the  organic  law,  and  they  should  not 
abridge  a  legislative  purpose  or  strip  it  of  its  power  in 

hard  cases.  Enactments,  like  the  one  under  discussion,  are 
the    only    barriers    for    the    protection    of    the    taxpayers 
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from  the  rapacity  of  unscrupulous  contractors  and  weak  or 
incompetent  officers.  And,  in  the  nature  of  things,  the 
honest  man  with  an  honest  claim  must  fall  before  that  bar- 
rier along  with  the  dishonest  man  with  a  dishonest  claim. 

The  complaint  did  not  show  liability  on  the  part  of  the 
appellee  to  pay  for  said  extra  work  and  material.  The  de- 
murrer was  therefore  properly  sustained. 

Judgment  affirmed. 


Cumberland  Telephone  and  Telegraph 

Company  v.  Hatter. 

INo.  6,8GS.    Filed  November  23,  IIKK).] 

1.  Pleading. — Complaint. — Telegraphs  and  Telephones, — Failure  to 
Light  Exchanges, — Notice, — A  complaint  by  a  patron  of  a  tele- 
phone exchange  for  damages  sustained  in  falling  In  such  exchange 
because  of  the  darkness,  need  not  negative  knowledge  of  such 
darkness,    p.  G26. 

2.  Pleading. — Complain t. — Tcleph on es, — Xegllgently  *' Maintain ing** 
Staincay. — Recitals, — ^^V  complaint  alleging  that  defendant  tele- 
phone company  negligently  "maintained"  an  unlighted  stairway, 
by  reason  whereof  plaintiff  was  injured,  imports  an  aflirmative 
act,  and  that  defendant  knew  thereof,  and  is  not  a  recital,    p.  627. 

8.  Trial. —  Interrogatories, —  When  Controlling. —  Telephones. — 
Failure  to  Light  Exchange. — Contributory  'Segligence. — ^Answers 
to  interrogatories  showing  that  defendant  telephone  company 
maintained  Its  public  office  on  the  second  floor  of  a  building, 
that  neither  the  stairway  nor  hallway  was  lighted,  that  plaintiff, 
a  patron,  knew  thereof,  and  that  while  attempting  to  descend  from 
Buch  exchange  and  after  trying  to  locate  the  head  of  the  stairway, 
he  fell,  to  his  damage,  do  not  show  contributory  negligence,  nor 
overthrow  a  verdict  for  the  plaintiff,    p.  G27. 

4.  Tbiai* — Verdict. — Oencrai, — Interrogatories, — Answers  to  inter- 
rogatories to  the  jury  overthrow  a  general  verdict,  only  when  in 
irreconcilable  conflict  therewith,    p.  G28. 

it.  Appeal. —  Instructions, —  Failure  to  File, —  Trial. —  Appellant's 
failure  to  show  affirmatively  by  the  record  that  the  questioned 
instructions  were  filed  in  the  trial  court  precludes  the  raising  of 
any  question  thereon,  on  appeal,    p.  628. 

6.  Telegbapii.s  and  Telephones. — Hafe  Place  ((^r  Patrons. — ^Tele- 
phone companies  are  required  to  provide  reasonably  safe  places 
for  the  use  of  their  patrcms  in  telephoning,    p.  628. 
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Prom  Warrick  Circuit  Court;  W.  M,  Wheeler,  Special 
Judge. 

Action  by  Edgar  Hatter  against  the  Cumberland  Tele- 
graph and  Telephone  Company.  From  a  judgment  on  a 
verdict  for  plaintiff  for  $900,  defendant  appeals.    Affirmed. 

Sidney  B,  Hatfield,  William  8,  Hatfield  and  Frank  H, 
Hatfield,  for  appellant. 

Thomas  W.  Lindsey,  Caleb  J.  Lindsey  and  James  L. 
Huston,  for  appellee. 

CoMSTOCK,  J. — Appellee  brought  this  action  against  the 
appellant  to  recover  damages  for  personal  injuries  alleged 
to  have  been  sustained  by  the  appellee  in  a  building  in  the 
town  of  Dale,  Spencer  county,  Indiana,  a  part  of  the  second 
floor  of  which  was  occupied  by  the  appellant  as  its  exchange. 

The  negligent  acts  alleged  in  the  complaint  are  that  the 
appellant  negligently  maintained  a  certain  stairway  in  its 
place  of  business,  where  the  public,  including  the  appellee, 
were  invited;  that  said  stairway  **was  almost  perpendicular, 
had  no  hand-  or  guard-rail  whatever,  and  that  the  defendant 
failed  and  neglected  to  provide  a  light  of  any  kind  for  said 
stain^'ay.'* 

Issues  were  formed  by  complaint  and  general  deniaL 
Trial  by  jury  resulted  in  a  verdict  and  judgment  in  favor  of 
appellee.  With  the  verdict  the  jury  returned  answers  to  in- 
terrogatories. 

The  errors  relied  upon  for  reversal  are  the  action  of  the 
court  in  overruling  appellant's  demurrer  for  want  of  facts 
to  the  complaint,  its  motion  for  judgment  on  the  answers  to 
interrogatories  notwithstanding  the  general  verdict,  and  its 
motion  for  a  new  trial. 

It  is  argued  in  behalf  of  appellant  that  the  court  erred  in 

overruling  the  demurrer  to  the  complaint  because  it  does 

not  nci^ative  knowledge,  actual  or  constructive,  on 

1.  the  part  of  appellee  of  the  dangerous  condition  of  the 
stairway,   charged  in   the   complaint,   and  does  not 
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charge  such  knowledge  or  negligence  upon  the  part  of  the 
appellant.  Appellee  cites  a  number  of  cases  in  support  of 
the  proposition,  but  they  are  cases  in  which  the  relation  of 
master  and  servant  existed,  and  are  not,  therefore,  applicable. 
The  case  of  Indiana,  etc.,  Oil  Co.  v.  O'Brien  (1903),  160  Ind. 
266,  we  think  decisive  of  and  against  this  claim  of  appellant. 
See,  also,  Clements  v.  Louisiana,  etc,  Light  Co.  (1892),  44 
La.  Ann.  692,  11  South.  51,  32  Am.  St.  348,  16  L.  R.  A.  43; 
Davis  Coal  Co.  v.  Polland  (1902),  158  Ind.  607,  92  Am.  St. 
319;  Indianapolis  Abattoir  Co.  v.  Tcmperly  (1903),  159  Ind. 
651,  95  Am.  St.  330. 

As  to  the  second  point,  it  is  alleged  that  the  defendant 

** maintained"  the  stairway  negligently,  in  that  it  failed  and 

neglected  to  provide  a  light  of  any  kind  for  the  stair- 

2.  way,  and  that  the  plaintiff  went  to  appellant's  place 
of  business  upon  its  express  invitation.  To  main- 
tain is  an  affirmative  act.  It  implies  knowledge  of  what  the 
actor  is  doing.  It  is  claimed  too  that  the  foregoing  allega- 
tion is  a  recital  and  not  the  direct  averment  of  a  fact.  We 
think  that  it  is  only  a  briefer  way  of  stating  that  appellant 
requested  appellee  to  come  to  its*  building  on  business,  and 
that  he  did  so  in  compliance  with  such  request.  It  would 
be  an  unwarranted  refinement  to  hold  this  a  mere  recital. 
The  complaint  is  sufficient  to  withstand  the  demurrer. 

It  is  insisted  that  judgment  should  have  been  rendered  in 

favor  of  appellant  on  the  answers  to  interrogatories,  for  the 

reason  that  they  show  that  appellee  was  guilty  of  con- 

3.  tributory  negligence.     The  answers  show  that  the  ap- 
pellee was  injured,  by  falling  down  a  stairway  from 

the  second  floor  of  the  building,  at  a  time  when  the  hall  and 
stairway  were  so  dark  that  the  appellee  could  not  see  the  top 
of  the  stairway ;  that  it  was  dark  when  he  went  up  the  stair- 
way and  into  the  hall,  and  that  he  knew  its  condition,  both 
tus  to  location,  repair  and  darkness  when  he  went  up,  and 
had  known  its  condition  for  some  time  prior ;  that  when  he 
afterwards  came  out  into  the  hall  he  knew  it  was  dark,  and 
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he  knew  all  about  the  hand-rail ;  that  all  the  conditions  were 
the  same  when  he  came  into  the  hall,  just  before  he  fell,  as 
they  were  when,  prior  to  that  time,  he  went  up  the  stairway. 
The  answers  also  show  that  there  was  a  hand-rail  on  the 
stairway,  and  that  the  stairway  was  in  good  repair  at  the 
time  appellee  was  injured,  and  that  appellee  made  an  effort 
to  locate  the  head  of  the  stairway,  as  he  approached  it,  by 
sliding  his  feet  on  the  floor ;  that,  by  reason  of  the  darkness, 
he  failed  to  locate  the  head  of  the  stairway,  and  that  he  fell 
by  reason  of  such  failure ;  that  appellee  had  used  the  stair- 
way, down  which  he  fell,  on  numerous  occasions,  and  was 
familiar  with  its  construction,  location  and  condition,  and 
that  it  was  in  its  usual  condition  when  he  was  hurt,  except 
that  it  was  dark. 

We  need  only  refer  to  the  general  rule  that  facts  specially 
found  overrule  the  general  verdict  only  when  in  irrecon- 
cilable conflict  therewith.     We  do  not  find  such  con- 

4.  flict  in  this  case.     Rhodius  v.  Johnson  (1900),  24  Ind. 
App.  401,  and  cases  cited. 

It  is  insisted  that  the  court  erred  in  the  giving  and  refus- 
ing to  give  certain  instructions.     Appellee  makes  the  point 
that  the  errors  claimed  on  the  instructions  cannot  be 

5.  considered,  because  they  are  not  properly  in  the  rec- 
ord, and  were  never  filed  in  the  court  below. 

Upon  an  examination  of  the  record  it  is  not  shown  that 
any  instructions  were  filed  in  the  court  below  after  they  were 
given.  The  claim  must  be  allowed.  Acts  1907,  p.  652,  §561 
Bums  1908. 

Appellant  having  invited  appellee  to  its  place  of  business 

for  the  purposes  shown  by  the  complaint  and  special  findings, 

owed  him  the  duty  to  make  such  place  reasonably  safe 

6.  of  access.     Whether  this  was  done  was  properly  a 
question  for  the  jury. 

Judgment  affirmed. 
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Kirkpatrick  et  al,  v.  Van  Cleave, 
Trustee,  et  al. 

[No.  6,665.    Filed  November  23,  1909.] 

1.  Townships. — Advisory  Boards, — Powers. — Statutes. — ^Township 
advisory  boards  possess  and  can  exercise  only  statutory  powers, 
p.  631. 

2.  Statutes. — Enforcement. — ^I'he  courts  should  enforce  valid  stat- 
utes as  written,     p.  632. 

3.  Townships. — Advisory  Boards. — Special  Meetings. — Powers. — 
Township  advisory  boards,  at  sjpecial  meetings,  may,  by  unan- 
imous consent,  consider  expenditures  not  included  in  the  existing 
estimates  and  levy,  and,  by  a  majority  vote,  may  appropriate 
money  for  such  expenditures,    p.  632. 

4.  Words  and  Phrases. —  "Whether.^* — Statutes. —  The  word 
"whether,"  as  used  in  §9595  Bums  1908,  Acts  1901,  p.  415,  §1, 
providing  that  township  advisory  boards  may  determine  "whether 
an  emergency  exists  for  the  expenditure  of  any  sum  not  included 
in  the  existing  estimates  and  levy,"  imports  a  possible  negative  as 
well  as  an  affirmative  determination,    p.  632. 

5.  Townships. — Advisory  Boards. — Regular  Sessions. — Powers.-^ 
At  the  regular  sessions  of  the  township  advisory  boards,  they 
may  transact  business  without  the  unanimous  consent  of  the 
members,  a  majority  being  sufficient.  Rabb,  C.  J.,  and  Hadley, 
J.,  dissenting,    pp.  633, 634. 

6.  Schools. —  Buildings. —  Bonds. —  Statutes. — Construction. — ^The 
toT^niship  advisory  board  statutes  were  enacted  to  prevent 
fraud,  and  not  to  curtail  the  perfecting  of  the  schools ;  and  the 
courts  will  construe  the  statutes  so  as  to  carry  out  such  pur- 
poses and  to  settle  the  confidence  of  the  public  in  the  value  of 
securities  Issued  for  school  buildings,    p.  633. 

From  Montgomery  Circuit  Court;  Samuel  R.  Artman, 
Special  Judge. 

Suit  by  Charles  Kirkpatrick  and  others  against  Henry  T. 
Van  Cleave  and  others.  From  a  judgment  for  defendants, 
plaintiffs  appeal.    Affirmed. 

Clyde  H.  Jones  and  John  B.  Murphy,  for  appellants. 
Crane  &  McCabe  and  Miller,  Shirley  &  Miller,  for  ap- 
pellees. 

RoBY,  J. — ^The  appellants  sought  to  obtain  an  injunction 
against  the  issuance  of  bonds  for  the  construction  of  a  schools 
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house  in  Coal  Creek  to\vnship,  Montgomery  county,  and 
against  the  levy  of  a  tax  to  pay  the  same.  A  demurrer  was 
sustained  to  the  complaint,  and,  the  plaintiffs  refusing  to 
plead  further,  judgment  was  rendered  against  them.  The 
complaint  is  long  and  a  summary  of  the  same  will  not  be  at- 
tempted. The  right  to  a  reversal  hinges  upon  the  terms  of 
the  statute  creating  and  governing  the  township  advisorj^ 
board.  §§9590-9598,  9600-9602  Bums  1908,  Acts  1899,  p. 
150,  Acts  1901,  p.  415. 

The  act  of  1899,  svpra,  concerning  township  business,  pro- 
vided for  the  election  of  an  advisory  board  of  three  persons, 
prescribed  their  qualifications  and  terms,  defined  their  du- 
ties, and  provided  that  two  members  should  constitute  a 
quorum.  Section  six  of  said  act  was,  in  part,  as  follows: 
**  Special  Meetings  of  the  Board.  Upon  the  special  call  of 
the  township  trustee,  or  chairman  of  the  advisory  board,  or  a 
majority  of  the  members  thereof,  given  in  writing  to  each 
member,  stating  the  time,  place  and  purpose  of  the  meeting, 
said  board  may,  if  a  quorum  be  present,  by  consent  of  all  the 
members  present,  determine  whether  an  emergency  exists  for 
the  expenditure  of  any  sums  not  included  in  the  existing 
estimates  and  levy.  In  the  event  that  such  emergency  is 
found  to  exist,  said  board  may  authorize,  by  special  order 
entered  and  signed  upon  the  record,  the  trustee  to  borrow  a 
sum  of  money,  to  be  named,  sufficient  to  meet  such  emer- 
gency; and  at  the  next  annual  session  of  the  board  a  levy 
shall  be  made,  to  the  credit  of  the  fund  for  which  such  ex- 
penditure is  made,  to  cover  and  pay  the  debt  so  created." 
This  section  was  amended  in  1901,  the  portion  before  quoted 
not  being  in  any  manner  ehanirod.  A  proviso  was  addtnl 
immediately  thereafter  in  the  following  tenns:  '*  Provided, 
however,  that  if  at  any  annual  or  special  meeting  of  said 
])oard  it  shall  be  found  indispensably  necessary  to  provide 
for  the  construction  of  a  school  building,  the  cost  of  which 
})uilding  or  the  proportionate  cost  thereof  if  the  same  be  a 
joint  graded  high  school  building  will  be  in  excess  of  the 
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sum  available  therefor  out  of  any  annual  levy,  then  in  that 
event,  such  board  may  authorize  such  trustee  to  issue  town- 
ship warrants  or  bonds  to  pay  for  such  building,  or  the  pro- 
portionate cost  thereof,  such  warrants  or  bonds  to  run  for  a 
period  of  not  exceeding  five  years ;  and  to  bear  not  exceed- 
ing six  per  centum  per  annum,  and  to  be  sold  for  not  less 
than  par ;  and  such  board  shall  annually  levy  sufficient  taxes 
to  pay  at  least  one-fifth  of  such  warrants  or  bonds,  with  in- 
terest, each  year,  and  the  trustee  shall  apply  such  annual 
tax  to  the  payment  of  such  warrants  or  bonds  each  year.  In 
no  event  shall  a  debt  of  the  township  be  created  except  by 
the  advisory  board  of  such  township,  and  in  the  manner 
herein  specified."    Acts  1901,  p.  415,  §1,  §9595  Burns  1908. 

The  complaint  shows  that  the  trustee  of  Coal  Creek  town- 
ship laid  before  the  advisory  board  at  its  regular  meeting  in 
September,  1906,  as  a  part  of  his  estimates  for  his  annual 
expenditures,  a  recjuest  for  the  construction  of  a  new  school- 
house  to  cost  $30,000  and  for  authority  to  issue  bonds  in  said 
amount  to  pay  therefor.  The  board  thereupon  made  and 
entered  an  order  that  an  emergency  and  an  indispensable 
necessity  existed  for  the  construction  of  said  building  and 
also  declared  that  an  emergency  existed  for  the  issue  and 
sale  of  township  bonds  in  said  sum.  This  action  was  taken 
by  the  vote  of  two  members  of  said  board,  the  third  member 
voting  against  it  and  objecting  thereto. 

Appellants  maintain  that  these  proceedings  were  not  valid, 
and  that  bonds  issued  in  pursuance  thereof  are  void.  The 
advisory  board  possesses  only  statutory  powers,  and 
1.  must  exercise  such  powers  in  compliance  with  the 
statute.  Peck-Williamson f  etc.,  Co,  v.  Sicen  School 
Tp.  (1903),' 30  Ind.  App.  637;  Lincoln  School  Tp.  v.  Ameri- 
can School  Furniture  Co,  (1903),  31  Ind.  App.  405;  Silver, 
Burdett  &  Co,  v.  Indiana  State  Board,  etc.  (1905),  35  Ind. 
App.  438. 

If  the  statute  requires  unanimity  on  the  part  of  the  mem- 
bers of  the  board  in  declaring  an  emergency  for  the  con- 
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struction  of  a  sehoolhouse  and  the  issuance  of  bonds, 

2.  then  appellants'  contention  roust  be  granted.      The 
duty  of  the  courts  is  to  enforce  the  statutes  as  they  are 

written. 

An  eroerpency  for  the  expenditure  of  sums  not  included 
in  the  existincjf  estimates  and  levy  may  be  declared  at  a  spe- 
cial meetinof  of  the  board.     It  may  be  declared  by  the 

3.  votes  of  two  members  of  said  board,  but  the  subject 
cannot  be  considered  at  all  except  by  the  consent  of 

ever>'  member  present.     Each  member  of  the  board  is  given, 
power  to  prevent  the  subject  of  an  emergency  appropria- 
tion from  being  taken  up  at  a  special  meeting.     The  question 
to  be  ultimately  determined  is  whether  an  emergency  exists. 
The  use  of  the  word  ** whether"  implies  a  possible 
i,    negative  as  well  as  a  possible  aflSrmative  determina- 
tion, and  upon  this  question  each  member  of  the  board 
is  free  to  vote  as  he  believes  he  should  when  the  vote  is  taken ; 
but  all  must  consent  that  the  question  shall  be  taken 
3.    up  and  determined  before  any  one  has  a  chance  to 
vote  upon  it  either  way.     When  all  members  are  pres- 
ent all  must  consent,  not  to  the  declaration  of  an  emergency 
but  to  the  consideration  of  the  question  as  to  whether  an 
emergency  exists.     One  who  consents  that  the  board  deter- 
mine this  question  does  not  thereby  preclude  himself  from 
voting  that  there  is  no  emergency.     The  situation  is  analo- 
gous to  that  which  arises  in  legislative  procedure  when  it  be- 
comes necessary  to  have  unanimous  consent  for  the  con- 
sideration of  a  bill.     Members  who  give  such  consent  do  not 
thereby  vote  for  the  bill,  and  so,  under  the  act  in  question, 
consent  to  have  the  matter  taken  up,  discussed  and  voted 
upon  in  no  way  concludes  any  member  of  the  advisory  board 
when   the   resolution   of   emergency   is   put  upon   passage. 
There  is  nothing  in  the  section  or  act  requiring  unanimity 
in  the  final  vote.     Section  one  specifies  that  two  members 
shall  constitute  a  quorum.     Section  six  limits  the  require- 
ment of  unanimity,  in  taking  up  the  question,  to  the  mem- 
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hers  present,  a  limitation  which  is  inconsistent  with  the  de- 
nial of  power  on  the  part  of  tlie  majority  to  pass  the  resolu- 
tion. Generally  speaking  and  in  the  absence  of  a  statutory 
or  charter  restriction,  a  majority  is  all  that  is  required  for 
the  adoption  or  passage  of  any  resolution  or  order  properly 
arising  for  the  action  of  a  collective  body  exercising  admin- 
istrative functions.  Thurston  v.  Huston  (1904),  123  Iowa 
157,  08  N.  W.  637 ;  Rushville  Oas  Co.  v.  Citij  of  RushvUle 
(1889),  121  Ind.  206,  6  L.  R.  A.  315,  16  Am.  St,  388;  Wood 
V.  Gordon  (1905),  58  W.  Va.  321,  52  S.  E.  261;  Crist  v. 
Broinisville  Tp.  (1858),  10  Ind.  461;  Heal  v.  Jefferson  Tp. 
(1860),  15  Ind.  431.  There  is  nothing  in  the  act  changing 
this  general  rule. 

The  order  relied  upon  was  not  made  at  a  special  but  at  a 

regular  session.    No  requirement  for  unanimous  action  at  a 

regular  session  is  contained  in  the  proviso  or  else- 

5.  where.     The  reason  for  this  must  be  that  the  need  of 
care  which  existed  with  regard  to  the  consideration 

of  the  subject  at  special  sessions  does  not  exist  with  regard  to 
regular  sessions  of  which  all  concerned  have  notice.  The 
time  of  the  annual  meeting  is  known  to  members  of  the  board, 
to  taxpayers,  and  to  other  persons  who  are  bound  to  know 
that  questions  of  the  kind  under  consideration  may  be  there 
presented. 

The  purpose  of  the  act  under  consideration  was  to  guard 
the  township  against  impro\ddent  contracts  and  against  col- 
lusion and  fraud  on  the  part  of  those  dealing  ^\ith  and 

6.  those  representing  it.      The  utility  of  the  advisor>'^ 
board  can  be  destroyed  by  a  course  of  decisions  that 

will  make  it  appear  to  be  the  creature  of  a  hard  law,  operat- 
ing to  prevent  the  transaction  of  business  and  to  the  detri- 
ment of  persons  dealing  justly  with  the  township.  Arbi- 
trarily to  read  into  the  act  the  provision  that  the  board  may 
not  declare  an  emergency  for  the  construction  of  a  school- 
house  at  either  a  special  or  a  regular  session,  except  by 
unanimous  vote,  would  not  only  be  unwarranted,   but  it 
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would  b(*  ill  defiance  of  public  policy.  The  public  .school  sys- 
tem is  of  first  importance,  iuid  adequate  and  saiiitary  school 
buildings  are  nec*essary  details  of  that  system.  Aside  from 
this,  it  is  the  policy  of  the  State,  ex])ressed  by  many  leg-isla- 
tive  acts,  to  promote  public  improvements,  and  constructions 
\vliich  unsettle  confidence  in  the  value  of  securities  issued  to 
pay  for  such  improvements  will  not  be  made  except  where 
the  terms  of  the  statutes  compel,  as  those  of  the  act  under 
consideration  do  not. 

Appellants'  argument  is  based  upon  the  assumption  that  a 

unanimous  vote  is  required  to  declare  an  emergency  at  a 

special  session,  and  that  such  requirement  is  carried 

5.  forward  to  a  regular  session  by  the  clause,  **in  no 
event  shall  a  debt  of  the  township  be  created  except 
by  the  advisorj^  board  of  such  township  and  in  the  manner 
herein  specified,"  thereby  requiring  a  unanimous  vote  to  de- 
clare an  emergency  at  an  annual  meeting  of  the  board.  The 
premise  failing,  the  conclusion  resting  upon  it  need  not  be 
discussed. 

Other  objections  are  made  in  the  complaint,  but  they  are 
not  strongly  urged  in  argument. 

Judgment  affirmed. 

Myers,  C.  J.,  Watson  and  Comstock,  JJ.,  concur. 

Rabb,  P.  J.,  and  Iladley,  J.,  dissent. 

Dissenting  Opinion. 

Rabb,  P.  J. — I  cannot  concur  in  the  construction  plaeed 
on  §9595  Bums  1908,  Acts  1901,  p.  415,  §1,  by  the  decision 
of  the  court  in  this  case. 

In  my  view  the  spirit  and  purpose  of  the  law,  and  the 
plain  import  of  the  language  employed  by  the  legislature  in 
expressing  its  purpose,  require  the  consent  of  all  the  mem- 
bers of  the  township  advisory  board  present  at  a  meeting, 
either  regular  or  special,  before  an  emergency  can  be  de- 
clared for  the  expenditure  of  sums  of  money  not  included 
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in  the  regular  estimate  of  expenditures  made  by  the  trustee, 
unless  the  case  comes  within  the  provision  of  the  act  of  March 
10,  1903  (Acts  1903,  p.  431,  §6618  Burns  1908). 
Hadley,  J.,  concurs. 


Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis 
Railway  Company  v.  Reed,  Administrator. 

[No.  6,406.     Filed  July  1,  1909.     Rehearing  denied  November  23, 

1909.] 

1.  Pleadtno. — Complaint. — Railroads. — Defective  Street  Crossings, 
— Injuring  Pedestrians. — A  complaint  alleging  that  defendant 
railroad  company  negligently  left  a  dangerous  opening  in  its 
track  on  a  street  crossing,  that  plaintllff's  decedent,  a  pedestrian, 
in  attempting  to  cross  the  track  had  his  foot  caught  in  such 
opening,  and  that  while  so  fastened,  defendant,  knowing  of  de- 
cedent's condition,  ran  its  train  over  him,  killing  him,  and  that 
he  left  certain  children  and  grandchildren,  states  a  cause  of 
action,    p.  637. 

2.  Pleading. —  Complaint, —  Railroads. —  Defective  Street  Cross- 
ings.— Running  Uncontrolled  Cars. — A  complaint  alleging  that  de- 
fendant railroad  company  left  an  opening  in  its  track  on  a 
streot  crossing,  that  the  plaintiff's  decedent,  a  i»edestrian,  in 
attempting  to  cross  the  track  had  his  foot  caught  in  such  open- 
ing, and  that  while  so  caught,  and  of  which  fact  tho  defendant, 
by  the  use  of  reasonable  care,  should  have  known,  tlie  defendant 
negligently  ran  certain  uncontrolled  cars  over  him,  killng  him, 
and  that  he  left  certain  children  and  grandchildren,  states  a  cause 
of  action,    p.  (•».*^>8. 

3.  Pleadixq. — Complaint. — Railntads, — Defective  Street  Crossings. 
— Injuring  Pedestrians. — A  complaint  alleging  that  the  defend- 
ant railroad  company  negligently  left  an  oi)ening  on  the  street 
crossing,  that  the  plaintiff's  decedent,  a  pedestrian,  had  his  foot 
caught  therein,  that  while  so  caught  the  defendant  negligently 
ran  its  train  over  him,  and  that  he  left  children  and  grandchil- 
dren, states  a  cause  of  action,    p.  (UW). 

4.  Pleadixo. —  CornpUtint.— Nc<iJuir)H'c. —  7/o/r  Alleged. —  In  alleg- 
ing negligence  it  is  sufficient  to  allege  generally  that  the  act  in 
question  was  negligently  done,  or  to  allege  specific  facts  from 
which  negligence  nnist  b**  inferred,    p.  6.30. 

5.  Action. —  Death. —  Surrir'il. —  Benrfiriaries. — Complaint. — IJri- 
dence.— Under  §285  Burns  1908.  Acts  1899,  p.  405,  providing  tiiat 
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the  personal  representative  of  a  person  whose  death  was  caused 
by  the  negllinceDce  of  another  shall  have  a  right  of  action  In  taYor 
of  the  decodeut*s  "widow,  or  widower  (as  the  case  may  be),  and 
children,  if  any,  or  next  of  kin,"  the  names  of  the  beneficiaries, 
as  well  as  their  pecuniary  loss,  must  be  alleged  and  proved,  other- 
wise no  right  of  recovery  exists,  p.  fVtl. 
G.  Damaukh. —  Widow. —  Infants. —  Death  of  Person. —  Statutes. — 
Under  §:iS5  Bums  1908,  Acts  1809,  p.  4<)5,  providing  that  the  per- 
sonal representative  of  a  person  killed  by  another's  negligence 
shall  have  a  right  of  action  for  such  negligence,  and  that  the 
damages  "must  inure  to  the  exclusive  benefit  of  the  widow,  or 
widower  (as  the  case  may  be),  and  children.  If  any,  or  next  of 
kin,"  such  representative  can  recover  damages  only  where  the 
proof  shows  that  the  named  beneficiaries  actually  suffered  a 
pecuniary  loss,  and  only  to  the  extent  of  such  loss,  damages  being 
presumed  in  case  a  widow  or  Infants  are  the  beneficiaries,  the 
decedent  being  under  a  legal  duty  to  support  them.    pp.  642, 643. 

7.  Descent  and  Distribution. — **Next  of  Kin" — Orandchildren, — 
Decedents'  Estates, — Neyliffence. — Death. — Statutes. — ^The  phrase 
**next  of  kin,"  as  used  in  §285  Burns  1908,  Acts  1899.  p.  405,  pro- 
viding that  the  personal  representative  of  a  person  killed  by  the 
negligence  of  another,  may  maintain  an  action  in  favor  of  the 
**widow,  or  widower  (as  the  case  may  be),  and  children,  if  any, 
or  next  of  kin,"  relates  to  others  than  the  decedent's  children, 
but  Includes  grandchildren,  whose  pecuniary  loss,  though  minors, 
must  be  proved,    p.  G43. 

8.  Action. —  Death. —  Beneficiaries. —  Unless  the  widow,  or  wid- 
ower, and  children,  if  any,  or  next  of  kin,  of  a  decedent  whose 
death  was  caused  by  another's  negligence  (§285  Bums  1908,  Acts 
1809,  p.  405),  were  living  at  the  time  of  decedent's  death,  when 
the  cause  of  action  accrued,  as  well  as  when  the  damages  are 
awarded,  no  recoverj'  is  i)enni8aible.    p.  644. 

9.  Negligence. — Death. — Beuvficianes. — Children. — Next  of  Kin. — 
In  an  action  for  dama^^es  for  the  death  of  a  decedent,  the  next 
of  kin  may  recover  proved  pecuniary  loss,  though  children  of 
the  decedent  are  living,  such  children  having  suffered  no  pecun- 
iary loss.    p.  644. 

10.  Tbial. — Instructions. — Defective  Street  Crossings, — Contribu- 
tory Nepliffcnce, — An  instruction  that  If  decedent  attempted  to 
cross  defendant's  railroad  track  over  a  street  crossing,  and  could 
have  crossed  safely  but  for  the  catching  of  his  foot  in  a  defect 
in  the  track,  and  he  was  killed  in  consequence  thereof,  his  next 
of  kin  can  recover,  thonirh  he  would  not  have  been  hurt  had  he 
not  attempted  to  cross,  and  another,  tliat  if  the  defective  opening, 
and  not  his  going  nr>on  the  track,  was  the  proximate  cause  of  his 
death,  the  verdict  should  be  for  the  plaintiff,  are  not  erroneous, 
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where  the  complaint  alleges  facts  showing  a  defect  in  the  cross- 
ing and  that  snch  defect  was  the  proximate  cause  of  his  deatlL 
p.  645. 

11.  Railroads. — Street  Crossing. — Duty  to  Repair* — Negligence. — 
The  failure  of  a  railroad  company  to  gi-nde,  plank,  or  gravel  Its 
track  across  the  sidewalk  in  a  town  constitutes  a  violation  of  the 
law  ($§5250-5254  Bums  1006,  Acts  1895,  p.  233),  and  is  negligence 
per  se.    p.  646. 

12.  Trial. — Instructions. — Damages. — Considering  All  the  Facts. — 
An  instruction  that  in  determining  the  defendant's  negligence 
and  the  plaintiff's  damages  the  Jury,  among  other  things,  should 
consider  "all  other  facts  and  circumstances  in  the  case"  should 
not  be  held  erroneous,  unless  it  was  prejudicial,    p.  646. 

From  White  Circuit  Court;  James  P.  Wason,  Judge. 

Action  by  William  J.  Reed,  as  administrator  of  the  estate 
of  John  Reed,  deceased,  against  the  Pittsburgh,  Cincinnati, 
Chicago  and  St.  Louis  Railway  Company.  Prom  a  judg- 
ment on  a  verdict  for  plaintiff  for  $3,000,  defendant  appeals. 
Affirmed. 

0.  E.  Ross,  for  appellant. 
John  W.  Talbot,  for  appellee. 

Myers,  J. — This  was  an  action  brought  by  the  appellee  as 
administrator  of  the  estate  of  John  Reed,  deceased,  to  re- 
cover damages  for  the  death  of  appellee's  decedent,  caused 
by  the  alleged  negligence  of  the  appellant.  This  cause  is 
here  for  the  second  time.  See  Pittsburgh,  etc.,  R.  Co.  v.  Reed 
(1905),  36  Ind.  App.  67.  Upon  the  return  of  the  cause  to 
the  Jasper  Circuit  Court  the  venue  was  changed  to  the  court 
below,  in  which  the  appellee  filed  an  amended  complaint  in 
three  paragraphs,  a  demurrer  to  each  of  which,  for  want  of 
facts,  was  overruled. 

In  substance  the  first  paragraph  alleged  that  the  appellant 

owned  and  operated  a  railroad  in,  through  and  across  Ohio 

street  in  the  town  of  Remington;   that  there   is   a 

1.  sidewalk  on  that  street,  across  which  the  tracks  of 
said  railroad  are  laid ;   that  the  outer  rails  of  two  of 

the  tracks  are,  and  during  all  the  times  mentioned  have  been. 
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SO  laid  in  said  walk  as  to  leave  a  dangerous  opening  between 
the  same,  which  is  likely  to  catch  and  hold  the  foot  and  foot- 
wear of  any  person  passing  over  the  sidewalk  and  tracks; 
that  the  appellant  negligently  laid  and  maintained  said 
tracks  as  aforesaid,  and  negligently  failed  to  place  any  block 
or  other  thing  between  said  tracks,  but,  on  the  contrary, 
caused  and  permittc^d  said  walk  and  tracks  to  be  negligently 
and  unsafely  laid  and  maintained  as  aforesaid ;  that  it  was, 
during  all  of  said  time,  appellant's  duty  to  keep  and  main- 
tain said  street  in  a  safe  condition  for  travel ;  that  on  Janu- 
ary 21,  1903,  John  Reed  walked  along  and  upon  said  tracks, 
and  in  so  doing  his  foot  was  caught  and  held  in  said  open- 
ing, negligently,  as  aforesaid,  left  between  said  rails;  that 
he  was  unable  to  extricate  his  foot  from  said  opening;  that, 
w^hile  he  was  so  caught  and  held,  the  appellant  became 
aware  of  all  the  facts  aforesaid,  and,  knowing  the  same,  did 
negligently,  at  an  unlawfully  high  rate  of  speed,  and  with- 
out any  warning  or  the  ringing  of  any  bell  or  the  sounding 
of  any  whistle,  run  a  locomotive  engine  and  a  number  of 
railroad  ears  along,  on  and  over  said  tracks,  and  against, 
upon  and  over  said  John  Reed,  then  and  there  and  thereby 
injuring  him  in  such  manner  and  to  such  an  extent  that  his 
death  was  tliereby  caused ;  that  he  left  surviving  him  as  his 
sole  and  only  heirs  at  law  certain  named  children,  and  Nora, 

» 

May  and  Ellen  Casey,  his  grandchildren,  all  of  whom,  by 
and  because  of  his  death,  have  been  damaged  in  the  sum  of 
$10,000.  The  appointment  of  appellee  as  administrator 
was  alleged. 

The  second  paragraph  was  like  the  first,  except  that  it 
omitted  to  characterize  the  laying  and  maintaining  of  said 

tracks  l)y  appellant  as  being  negligently  done,  and 
2.     the  failiin^  to  place  any  block  or  other  thing  between 

said  tracks  as  negligently  omitted,  or  that  it  was  ap- 
pellant's duty  in  keep  and  maintain  said  street  in  a  safe 
condition  for  travel,  and,  instead  (^f  the  direct  allegation  of 
knowledire  of  the  conditions  along  said  street  maintained 
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by  appellant,  il  was  alleored  that  appellant  could,  by  the  ex- 
ercise of  reasonable  diligence  and  care,  have  become  aware 
of  all  the  facts  before  stated,  the  complaint  fully  deserib' 
ing  the  condition  of  the  street  and  the  sidewalk,  and  the 
opening  between  the  tracks,  alleged  to  be  dangerous  as  so 
maintained  by  appellant.  It  was  alleged  also  in  the  second 
paragraph  that  appellant,  near  said  street,  cut  several  cars 
loose,  and  negligently  shunted  them,  ^dthout  any  engine  or 
caboose  attached,  without  any  person  on  either  end  of  said 
train,  and  without  any  pereon  to  control  said  car,  along 
said  track,  across  said  street,  and  on  and  over  said  John 
Reed. 

The  third  paragraph  contained  all  the  allegations  of  the 

other  two,  except  that  it  did  not  allege  that  the  defendant 

learned,  or  might  by  reasonable  care  have  learned,  of 

3.  decedent's  perilous  situation  before  injuring  him.    If 
it  might  be  said,  as  contended  by  api)ellant,  that  there 

is  no  paragraph  sho^ving  that  the  de/'cdent  's  foot  was  caught 
and  held  by  reason  of  any  stated  negligonoe  of  the  appellant, 
yet  each  paragraph  sufficiently  shows  that  the  decedent  was 
at  a  point  where  he  had  a  right  to  go  upon  a  public  sidewalk 
of  said  town,  and  was  there  caught  and  held,  by  his  foot's 
becoming  fastened  in  an  opening  between  the  rails  of  the 
appellant's  track  there  situated,  and  by  appellant  negli- 
gently left  open,  and  that,  while  he  was  in  this  situation,  ap- 
pellant negligently  ran  its  cars  upon  and  against  him,  where- 
by he  was  killed. 

In  actions  at  common  law,  based  upon  negligence,  the 
complaint  should  characterize  the  act  or  omission  of  the  de- 
fendant relied  on  as  the  basis  of  the  action,  as  having 

4.  been  negligently  done  or  negligently  omitted  to  be 
done.     But  there  is  another  rule  of  pleading  well 

recognized  jn  this  jurisdiction,  that  where  facts  are  directly 
alleged,  conclusively  showing  that  specific  acts  of  commis- 
sion or  omission  on  the  part  of  the  defendant  was  the  proxi- 
mate cause  of  the  injury  sustained  by  the  complaining  party, 
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actionable  negligence  is  shown.  Louisville,  etc.,  K.  Co.  v. 
HicJxs  (1894),  11  Ind.  App.  588;  Pennsylvania  Co.  v. 
Marion  (1885),  104  Ind.  239;  Laporte  Carriage  Co.  v.  Sid- 
lender  (1905),  165  Ind.  290.  Each  of  these  paragraphs  is 
sufficient  on  demurrer.  The  theory  upon  which  we  hold 
these  paragraphs  good,  as  well  as  the  theory  upon  which  the 
issues  were  tried,  will  become  apparent  from  our  discussion 
of  the  instructions  given  to  the  jury. 

Appellant's  motion  for  a  new  trial  was  overruled,  and 
this  ruling  is  assigned  as  error.  Counsel  have  invited  our 
attention  to  a  great  many  instructions  given  by  the  court  to 
the  jury,  and  to  the  action  of  the  court  in  refusing  to  give 
quite  a  number  of  instructions  tendered  on  behalf  of  appel- 
lant. The  brief  of  appellant  contains  an  elaborate  argument 
directed  to  a  number  of  instructions  given,  in  an  attempt  to 
show  that  those  tendered  and  refused  should  have  been 
given.  Prom  a  careful  consideration  of  all  of  the  instruc- 
tions covered  by  the  argument  of  counsel,  we  deem  it  en- 
tirely unnecessary  to  take  the  space  to  record  our  views  on 
any  except  those  pertaining  to  the  facts  here  enumerated,  as 
preliminary  to  a  discussion  of  certain  instructions  given  by 
the  court  to  the  jury,  as  well  as  certain  ones  refused. 

The  decedent  was  about  seventy  years  of  age  at  the  time 
of  his  death,  and  was  not  engaged  in  any  business.  His 
wife  died  in  1897.  He  left  surviving  him  four  sons  and 
three  granddaughters,  the  latter,  children  of  a  daughter. 
The  father  of  the  three  grandchildren  had  been  dead  about 
twelve  years,  and  their  mother  died  four  or  five  years  before 
the  accident.  The  youngest  of  the  sons  is  the  administrator, 
and  the  appellee  herein.  The  oldest  son  was  between  forty 
and  forty-five  vears  old,  the  next  son  was  thirtv-seven,  and 
the  next  thirty-five  years  of  age.  All  of  these  sons  were 
married,  were  in  business  supporting  themselvQs,  and  were 
in  no  way  dependent  upon  their  father  for  support.  The 
decedent  had  been  living  for  about  two  years  in  a  house  of 
his  own  in  Remington,  and  was  receiving  the  income  from  a 
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farm  of  280  acres,  from  which  he  had  removed  to  town.  In 
240  acres  of  this  farm  he  had  a  life  estate,  having  conveyed 
the  fee  in  160  acres  thereof  to  his  said  four  sons,  and  the 
fee  in  80  acres  to  said  three  grandchildren,  retaining  in  each 
instance  a  life  estate  in  himself.  The  granddaughters  were 
all  minors.  They  had  lived  with  the  decedent  as  a  part  of 
his  family  for  about  twelve  years.  At  the  time  of  his  death, 
and  for  some  years  prior  thereto,  they  kept  house  for  him. 
He  furnished  the  provisions  for  the  household.  He  also 
provided  clothes  for  the  three  girls  and  sent  them  to  school, 
and  two  of  them  received  some  instruction  in  music.  The 
decedent  at  the  time  of  his  death  was  receiving  $700  a  year 
in  cash  as  rent  for  said  farm,  and  had  the  house  in  town 
where  he  resided  rent  free.  It  was  not  sought  upon  the 
trial  to  prove  any  loss  of  pecuniary  benefit  to  the  four  sur- 
viving sons,  or  either  of  them.  The  court  upon  request  of 
the  appellant  instructed  the  jury  that,  under  the  undisputed 
evidence  before  them,  if  they  should  find  a  verdict  for  the 
plaintiff  there  could  be  no  damages  assessed  by  them  for  the 
benefit  of  the  decedent's  four  surviving  sons,  because  there 
was  no  evidence  that  they  had  sustained  any  pecuniary  loss 
by  reason  of  their  father's  death.  Another  instruction 
asked  by  the  appellant,  to  the  effect  that,  under  the  evidence 
and  the  issues,  if  the  jury  should  find  for  the  plaintiff,  they 
could  not  assess  any  damages  for  the  benefit  of  the  three 
grandchildren,  naming  them,  was  refused. 

The   statute   under   which   this   action   was   maintained 
(§285  Bums  1908,  Acts  1899,  p.  405)  gives  a  right  of  action 
to  the  personal  representatives  for  death  caused  by 
5.     wrongful  act  or  omission,  provided  the  damages  ''in- 
ure to  the  exclusive  benefit  of  the  widow,  or  widower 
(as  the  case  may  be),  and  children,  if  any,  or  next  of  kin, 
to  be  distributed  in  the  same  manner  as  personal  property 
of  the  deceased."    The  right  of  action  is  wholly  statutory. 
The  existence  of  beneficiaries  capable  of  taking  under  the 
Vol.  44—41 


642  APPELLATE  COURT  OP  INDIANA, 


rittxluirgli,  etc..  It.  (.'o.  V.  Reed — 44  Ind.  App.  G35. 

statute  must  be  alleged  and  proved.  There  can  be  no  re- 
covery except  for  pecuniary  loss;  and  if  there  are  no  sur- 
vivors who  have  sustained  such  loss  there  is  no  right  of  ac- 
tion. Duzan  v.  Myers  (1903),  30  Ind.  App.  227,  96  Am. 
St.  341;  Wabash  B.  Co.  v.  Cregan  (1899),  23  Ind.  App.  1. 
It  is  clear  there  are  two  classes  of  beneficiaries  recognized 
by  the  statute.  The  first  class  consists  of  the  widow  or 
widower  and  the  children,  if  there  be  any  such  persons.  The 
second  class  consists  of  other  persons  who  are  next  of  kin  to 
the  decedent. 

As  was  said  by  this  court  in  the  case  of  Dillier  v.  Cleve* 
land,  etc.,  R.  Co.  (1904),  34  Ind.  App.  52,  56:    '*If  there 

be  persons  entitled  to  damages  of  this  first  class,  the 
6.    damages  would  be  awarded  for  the  exclusive  benefit 

of  such  persons.  Persons  of  the  second  class  would 
not  be  entitled  to  damages,  and  there  could  be  no  recovery 
for  their  benefit,  if  there  were  persons  of  the  first  class  en- 
titled." In  the  case  of  Louisville,  etc.,  R.  Co.  v.  Ooody- 
koontz  (1889),  119  Ind.  Ill,  12  Am.  St.  371,  it  was  said: 
''Damages  cannot  be  recovered  for  the  death  of  a  human 
being,  except  by  or  for  the  benefit  of  those  who  are  supx)osed 
to  have  sustained  a  sensible  and  appreciable  pecuniary  loss 
therefrom.  Pecuniary  loss,  not  to  the  estate  of  the  deceased 
person,  but  to  those  who  had  a  reasonable  expectation  of 
pecuniary  benefit,  as  of  right,  or  of  duty,  or  from  a  recog- 
nized sense  of  obligation,  from  the  continuance  of  the  life,  is 
the  foundation  of  the  action,"  citing  cases.  In  Wabash  B. 
Co.  V.  Cregan,  supra,  it  is  said:  **The  purpose  of  the  stat- 
ute is  to  provide  pecuniary  compensation  for  the  benefici- 
aries designated  by  the  statute,  which  is  to  be  recovered 
and  held  by  the  personal  representative  as  a  trustee  for 
such  beneficiaries."  The  law  will  imply  that  the  widow  and 
the  minor  children  of  the  decedent  have  sustained  injury 
which  the  wrongdoer  must  compensate  in  damages,  the 
amount  ^f  which  depends  upon  the  evidence,  relative  to  the 
proper  elements  to  be  considered  in  fixing  the  sum  to  be 
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awarded.  Korrady  v.  Lake  Shore,  etc.,  U,  Co,  (1892),  131 
Ind.  261 ;  Wabash  R,  Co.  v.  Cregan,  supra;  Pittsburgh,  etc., 
R.  Co.  V.  Burton  (1894),  139  Ind.  357;  Louisville,  etc.,  R. 
Co.  V.  Wright  (1893),  134  Ind.  509.  In  the  case  last  cited, 
where  the  decedent  was  an  adult  who  left  surviving  as  his 
only  heirs  a  father  and  mother,  the  court  said  that  the  meas- 
ure of  damages  must  be  different  from  that  in  a  case  where 
the  decedent  has  left  a  widow  whom  he  would  be  under  legal 
obligation  to  support  during  her  life,  and  children  whom  he 
would  have  been  under  like  obligations  to  support  during 
their  minority. 

The  children  of  a  decedent  are  the  next  of  kin,  but  they 
are  put  in  the  class  with  the  widow  or  widower,  as  the  case 
may  be,  by  the  statute,  but  the  phrase  **next  of  kin," 
7.     as  used  in  the  statute,  relates  to  others  than  the  de- 
cedent's   children.     The    children    of    the    decedent, 
whose  death  had  been  caused  by  the  wrongful  act  or  omis- 
sion of  another,  if  they  be  shown  in  evidence  to  be  adults  at 
the  time  of  his  death,  and  are  not  shown  to  have  suffered 
pecuniary  loss  by  reason  of  his  death,  are  practically, 
6.     for  the  purpose  of  estimating  damages,  placed  by  our 
decisions  in  the  condition  of  the  next  of  kin  who  have 
not  suffered  pecuniary  loss.     The  law,  in  other  words,  im- 
plies damages  of  a  substantial  character  to  minor  children 
only,  and  for  children,  not  minors,  pecuniary  loss  must  be 
proved.     The  court  below  appears  by  the  record  to  have  pro- 
ceeded upon  such  theory  with  reference  to  the  four  sons  of 
the  decedent  in  the  case  at  bar.    When  a  decedent  leaves 
children,  and  grandchildren  who  are  children  of  his  deceased 
child,  the  grandchildren  collectively  represent  their  said  de- 
ceased parent  for  the  purpose  of  inheritance  and  distribution 
and  take  the  share  of  the  decedent's  estate  which  their  de- 
ceased parent  would  have  taken,  if  alive,  but  under  the  stat- 
ute upon  which  this  action  is  based  the  recovery  is  not  of  a 
portion  of  the  estate,  and  the  damages  do  not  become  a  part 
of  the  decedent's  estate,  but  are  recovered  and  held  by  the 
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personal  representative,  as  a  trustee,  for  the  benefit  of  bene- 
ficiaries, designated  in  classes  stated  by  the  statute  in  the 
alternative.  Grandchildren  of  the  decedent  were  not  **  chil- 
dren," and  do  not  stand  for  nor  represent  ** children"  in 
the  sense  in  which  that  word  is  used  in  this  statute,  but  they 
may  be  beneficiaries  under  the  statute,  indicated  therein  by 
the  words  **next  of  kin."  In  McCtdcheon  v.  Receivers 
(1876),  Fed.  case  No.  8,742a,  it  was  held  that  grandchildren 
living  with  their  grandparents  have  no  right  of  action  for 
the  death  of  such  grandparents  through  the  wrongful  act  of 
another,  under  a  statute  giving  a  right  of  action  to  the  hus- 
band or  wife  or  minor  children  of  the  deceased.  That  was 
a  very  different  statute  from  the  one  under  which  this  action 
w^as  brought.  It  suiliciently  appears  from  the  evidence  be- 
fore set  forth,  that  the  grandchildren  suffered  such  loss  as 
must  be  sustained  to  authorize  the  maintenance  of  this  action 
for  the  benefit  of  the  '*next  of  kin."  See  Smith  v,  Michigan 
Cent.  R.  Co,  (1905),  35  Ind.  App.  188.  The  right  of  action 
accrues  upon  the  death  of  the  decedent.     Unless  at 

8.  that  time,  and  at  the  commencement  of  the  action,  and 
also  at  the  time  of  awarding  the  damages,  there  be 

living  some  person  or  persons  related  to  the  decedent,  of 
whom  it  can  be  said  that  the  law  implies  damages  from  the 
death  of  the  plaintiff's  decedent,  or  who  may  be  said  to  have 
suffered  pecuniary  loss  through  his  death,  there  can  be  no 
recovery  under  the  statute  (Dillier  v.  Cleveland,  etc,  R.  Co., 
supra) ;  but  if,  as  in  this  case,  the  decedent  left  no  widow, 
but  left  surviving  children  who  were  not  pecuniarily 

9.  injured  by  his  death,  and  at  his  death  there  were  no 
beneficiaries  of  the  first  class,  but  there  were,  at  the 

time  of  hia  death  and  at  the  time  of  the  trial,  beneficiaries  of 
the  second  class,  being  *'next  of  kin,"  who  were  in  fact 
pecuniarily  injured  by  his  death,  such  next  of  kin  come  with- 
in the  intention  of  the  legislature  in  designating  the  bene- 
ficiaries for  whom  the  action  may  be  maintained.  The  three 
minor  grandchildren  so  dependent  upon  their  grandfather 
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should  stand  in  no  worse  condition  than  if  the  decedent  had 
left  surviving  him  neither  a  widow  nor  children.  He  left  no 
widow,  and  the  children  who  survive  him  were  not  bene- 
ficiaries. In  the  absence  of  beneficiaries  of  the  first  class, 
who  have  suffered  pecuniary  loss,  the  damages  should  go  to 
the  '*next  of  kin"  shown  to  have  suffered  loss  as  contem- 
plated by  the  statute  and  the  decisions  of  the  courts  con- 
struing it.  For  the  recovery  of  more  than  nominal  dam- 
ages it  is  only  necessary  to  prove  that  some  of  the  benefici- 
aries indicated  by  the  statute  and  mentioned  in  the  com- 
plaint sustained  pecuniary  loss.  Orace  &  Hyde  Co.  v. 
Strong  (1907),  224  111.  630,  79  N.  E.  967. 

Objections  are  made  to  certain  instructions,  in  one  of 
which  the  court  told  the  jury  that  if  the  decedent  diligently 

looked  and  listened,  and  had  sufficient  time  to  cross 
10.    the  track  before  the  cars  came  over  the  crossing,  and 

attempted  to  cross,  and  could  and  would  have  crossed 
safely,  but  for  having,  without  negligence  of  his  own  con- 
tributing thereto,  caught  his  foot,  as  alleged  in  the  several 
paragraphs  of  complaint,  by  reason  of  negligent  mainte- 
nance of  the  crossing,  as  alleged  by  plaintiff,  and  by  reason 
thereof  was  killed,  as  alleged,  in  that  case,  plaintiff  might 
be  authorized  to  recover,  even  though  the  decedent  might 
have  avoided  the  injury  by  not  going  upon  the  track  at  all. 
In  another  instruction  the  jury  were  told  that  if  they  found 
that  decedent  had  ample  time  to  cross  the  tracks  before  the 
coming  thereon  of  defendant's  cars,  and  attempted  to  do  so, 
and  would  have  done  so,  except  for  a  defect  in  the  crossing, 
of  which  he  had  no  knowledge,  and  defendant  did  have 
knowledge,  and  if  they  further  found  that  such  defect  in 
the  crossing  was  the  proximate  cause  of  the  injury,  and  not 
the  going  upon  the  track  by  decedent,  then  if  such  facts  were 
proved  the  plaintiff  would  be  authorized  to  recover,  though 
he  might,  by  looking,  have  seen  the  defendant's  cars  ap- 
proaching when  he  went  upon  the  tracks,  provided  negli- 
gence of  the  decedent  did  not  contribute  to  his  injury.     Ap- 
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pellant's  assault  upon  these  instructions  is  based  upon  the 
contention  that  neither  paragraph  of  the  complaint  suflS- 
eiently  shows  that  decedent's  foot  was  caught  between  the 
rails  of  the  track  through  the  negligence  of  the  appellant  by 
reason  of  the  negligent  construction  or  maintenance  of  the 
crossing.  This  court,  upon  careful  consideration,  has  con- 
cluded that  the  first  paragraph  of  the  complaint  sufficiently 
alleged  facts  conclusively  showing  negligence  on  the  part  of 
the  appellant  in  making  and  maintaining  a  defective  and  in- 
sufficient crossing,  and  that  such  negligence  was  the  proxi- 
mate cause  of  the  decedent's  death.  The  appellant  was  re- 
quired by  a  penal  statute  (Acts  1805,  p.  233,  §§5250- 

11.  5254  Burns  1908),  properly  to  grade,  plank  or  gravel 
its  tracks  across  the  sidewalk  in  the  town  of  Reming- 
ton, admitted  to  be  an  incorporated  town,  in  such  manner 
as  to  afford  security  for  life  and  property  at  such  intersec- 
tion and  crossing.  The  violation  of  a  statutory  mandate  is 
ordinarily  negligence  per  se.  Davis  v.  Mercer  Lumber  Co. 
(1905),  164  Ind.  413;  Evansville  Hoop,  etc,,  Co,  v.  Bailey 
(1909),  43  Ind.  App.  153.  Being  of  the  opinion  that  the 
facts  exhibited  by  the  complaint  constitute  negligence,  and 
that  the  evidence  clearly  shows  that  the  decedent's  foot  was 
caught  and  held  between  the  rails  of  the  appellant's  track 
where  they  crossed  the  sidewalk,  through  the  negligence  of 
the  appellant  in  the  construction  and  maintenance  of  its 
tracks  at  that  point,  and  that  such  negligence  was  the  cause 
of  the  death  of  the  appellee's  decedent,  it  follows  that  no 
error  was  committed  in  the  giving  of  these  instructions. 

Appellant  earnestly  insists  that  it  was  error  for  the  court 
to  give  instniction  six.     We  are  not  persuaded  that  any  ordi- 
narily intelligent  juror  could  have  misunderstood  this 

12.  instruction  to  the  detriment  of  either  party.    While 
it  is  not  to  be  commended,  yet,  when  considered  with 

other  instructions  wlierein  the  jury  were  told  that  unless 
l>laintiff  proved  all  of  the  material  allegations  of  some  one 
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of  his  paragraphs  of  complaint  he  could  not  recover,  and 
that  if  they  found  certain  enumerated  facts,  such  facts 
would  preclude  a  recovery,  it  is  not  prejudicial.  That  part 
of  the  instruction,  *'and  all  other  facts  and  circumstances  in 
the  case,"  must  be  considered  as  referring  to  such  facts  and 
circumstances  as  they  might  find  from  the  evidence  tending 
to  prove  the  negligence  charged  in  some  one  of  the  para- 
graphs of  the  complaint.  The  statement,  though  broad  in 
terms,  is  not  shown  to  have  been  damaging  to  the  appellant. 
No  fact  or  circumstance  is  brought  to  our  attention  by  the 
appellant  in  either  its  original  or  reply  brief,  which  can  be 
said  to  have  improperly  influenced  the  jury  in  its  finding 
either  for  or  against  the  appellant,  and  without  a  showing 
that  the  inadvertent  expression  probably  had  some  influence 
on  the  jury  to  the  injury  of  appellant,  it  will  be  treated  as  a 
harmless  error  {Cleveland,  etc,  B.  Co,  v.  Foland  [1910], 
46  Ind.  App.  — ,  88  N.  E.  787),  and  not  controlled  by  the  doc- 
trine announced  in  City  of  Delphi  v.  Lowery  (1881),  74  Ind. 
520,  39  Am.  Rep.  98,  Monongahela  River,  etc.,  Co,  v.  Hard- 
saw  (1907),  169  Ind.  147,  and  Knoefel  v.  Atki7is  (1907),  40 
Ind.  App.  428,  wherein  a  similar  expression  with  reference 
to  the  assessment  of  damages  was  shown  to  have  injured  tlie 
appellant  in  each  of  these  eases. 

Having  passed  upon  all  of  the  questions  raised  in  appel- 
lant's brief  which  are  at  all  debatable,  and  finding  no  re- 
versible error,  the  judgment  is  therefore  affirmed. 


HoLLiDAY  &  Wyon  Company  v.  O'Donnell, 

BY  Next  Friend. 

[No.  G,72G.    FUed  December  7,  1909.] 

1.  Appeal. — Assignments  of  Errors. — Failure  to  Designate  Trial 
Court. — ^An  assignment  that  "there  is  manifest  error  In  the  judg- 
ment and  proceeding  in  this  cause  in  the  court  below,"  setting 
out  the  rulings  complained  of.  Is  sufficient  to  present  for  consider- 
ation the  error  of  any  lower  court  through  which  tlie  case  had 
passed,    p.  649. 
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2.  Appeal. — Bill  a  of  Exceptions. — Authentication. — A  bill  of  excep- 
tions showing  its  presentation  to  tlie  Judge  and  its  approval  by 
him  within  the  time  granted  for  the  presentation  thereof,  is  suffi- 
ciently certified,    p.  G51. 

3.  Appeal. — Instructions. — Hoia  Made  Part  of  Record. — Where  in- 
structions given  and  refused  have  no  exceptions  taken  and  signed 
by  the  appellant's  attorney,  questions  thereon  are  not  necessarily 
lost,  since  such  Instructions  may  properly  be  in  the  record  in 
another  mode.    p.  (>51. 

4.  Pleading. — Complaint, — Master  and  Servant. — Dangerous  Ma- 
chinery.— Inexperienced  Servant  Out  of  Scope  of  Employment. — 
A  complaint  alleging  that  the  plaintiff,  a  boy  seventeen  years  old, 
was  employed  to  do  chores,  that  he  was  negligently  taken  from 
his  work  and  "directed  by  those  In  charge  of  defendants  ways, 
works  and  machinery,  to  take  charge  of*  a  straw-cutter,  which 
was  dangerous,  that  the  plaintiff  was  ignorant  thereof,  to  de- 
fendant's knowledge,  was  not  instructed  in  the  use  thereof,  and 
that  lie  sustained  injuries  therefrom,  falls  to  state  a  cause  of 
action,  there  being  no  necessary  Inference  that  those  in  charge 
of  defendants  ways  were  authorized  to  direct  the  plaintiff  to  do 
the  work  which  he  was  assigned  to  do.    pp.  652, 654, 655. 

5.  Pleading. — Complaint. — Statutory  Requirements. — ^The  statute 
(§343  Bums  1JK)8,  §338  R.  S.  1881),  requiring  a  complaint  to 
contain  "a  statement  of  facts  constituting  the  cause  of  action,  in 
plain  and  concise  language,  without  repetition,  and  in  such  a 
manner  as  to  enable  a  person  of  common  understanding  to  know 
what  is  intended,"  excludes  innuendos,  recitals,  and  inferences 
that  are  not  compulsory,    p.  653. 

6.  Pleading. — Complaint. — Doubts. — Doubts  In  a  complaint  are  al- 
ways resolved  against  the  pleader,    p.  655. 

7.  Pleading. — Complaint. — Recitals. — A  complaint  alleging  a  mate- 
rial fact  by  recital  only  is  bad.    p.  656. 

8.  Masteb  and  Servant. — Factory  Act. — Dangerous  Machinery. — 
Dust-Creating  Machines. — ^All  dust-creating  machines  are  covered 
by  the  provisions  of  the  factory  act    p.  656. 

From  Hancock  Circuit  Court ;  Rohert  L.  Mason,  Judge. 

Action  by  Terry  O'Donnell,  by  his  next  friend,  against 
the  HoUiday  &  Wyon  Company.  From  a  judgment  on  a  ver- 
dict for  plaintiff  for  $2,500,  defendant  appeals.    Reversed. 

Joseph  W.  Huichinson  and  William  A.  Ketcham,  for  ap- 
pellant. 

Oeorge  W.  Oalvin,  for  appellee. 
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Rabb,  J. — This  was  an  action  by  appellee  against  appel- 
lant to  recover  damages  for  a  personal  injury,  alleged  to 
have  been  sustained  by  appellee,  through  the  alleged  negli- 
gence of  appellant,  while  in  its  service.  The  complaint  was 
in  two  paragraphs.  Appellant's  demurrer  to  each  was  over- 
ruled, answer  of  general  denial  filed,  the  cause  tried  by  a 
jury,  a  verdict  returned  in  favor  of  appellee,  appellant's  mo- 
tion for  a  new  trial  overruled,  and  judgment  rendered  on  the 
verdict. 

The  errors  relied  upon  for  reversal  are  the  overruling  of 
appellant's  demurrer  to  each  paragraph  of  the  complaint, 
and  overruling  its  motion  for  a  new  trial. 

We  are  first  called  upon  to  decide  contentions  of  appellee 

that  no  question  is  presented  by  the  record,  for  the  reason 

that  appellant's  assignment  challenging  the  ruling  of 

1.  the  court  upon  the  demurrer  to  the  complaint  does 
not  properly  designate  the  court  whose  action  is  com- 
plained of,  the  case  having  originated  in  the  Superior  Court 
of  Marion  County,  which  court  ruled  upon  the  demurrer  to 
the  complaint,  and  the  case  passed  from  that  court  to  the 
Hancock  Circuit  Court,  on  change  of  venue,  where  it  was 
tried,  and  from  whose  judgment  this  appeal  is  taken,  and 
further  that  the  bill  of  exceptions,  upon  which  all  other  as- 
signed errors  are  predicated  is  not  in  the  record,  because  not 
properly  authenticated  by  the  certificate  of  the  judge.  We 
are  cited  by  appellee,  in  support  of  the  contention  that  the 
questions  arising  upon  demurrer  to  the  complaint  are  not  in 
the  record,  to  the  cases  of  Town  of  Williamsport  v.  Smith 
(1891),  2  Ind.  App.  360,  Evansville,  etc,  R,  Co.  v.  Lavender 
(1893),  7  Ind.  App.  655,  and  McKeen  v.  Porter  (1893),  134 
Ind.  483,  to  which  might  also  be  added  Indiana,  etc.,  B.  Co, 
V.  McBromn  (1884),  98  Ind.  167,  Smith  v.  Smith  (1886), 
106  Ind.  43,  and  Chicago,  etc.,  R.  Co,  v.  Walton  (1905),  165 
Ind.  642.  These  cases  establish  the  rule  that  an  assignment 
in  this  court,  challenging  the  action  of  a  particularly  named 
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court,  calls  in  question  only  the  action  of  the  court  named  in 
tlie  assignment,  and  if  the  case  in  which  the  assignment  of 
error  is  made  has,  in  its  course,  passed  through  more  than 
one  lower  court,  and  a  mistake  is  made  in  the  assignment, 
attributing  the  ruling  complained  of  to  one  of  such  courts, 
while  it  was  in  fact  made  by  another,  the  assignment  will 
present  no  question.  In  the  case  of  Smith  v.  Smithy  supra, 
the  court  say:  ** Appellant  has  assigned  here  as  error  that 
the  court  below,  the  Steuben  Circuit  Court,  had  erred  in 
overruling  his  demurrer  to  the  complaint.  No  such  ruling 
is  shown  by  the  transcript  of  the  record  on  file  in  this  court. 
It  is  shown  by  the  record  that  appellant's  demurrer  to  the 
complaint  was  overruled  by  the  Noble  Circuit  Court,  where- 
in this  action  was  commenced  by  the  appellee,  but,  upon  the 
authority  of  Indiana,  etc.,  B.  Co.  v.  McBroom  [1884] ,  98  Ind. 
167,  and  cases  there  cited,  it  must  be  held  in  the  case  at  bar, 
that  the  ruling  of  the  Noble  Circuit  Court  on  the  demurrer  to 
the  complaint  is  not  presented  for  our  consideration."  The 
assignment  upon  which  this  decision  was  based  is  not  set  out 
in  the  opinion  of  the  court,  and  the  language  of  the  opinion 
is  somewhat  ambiguous,  but  the  case  has  been  understood  as 
being  in  harmony  with  the  case  cited,  and  as  deciding  the 
same  question.  It  has  not  been  understood  as  deciding  that 
a  general  assignment,  naming  no  particular  court,  but 
alleging  that  **the  court  below"  erred,  would  not  pre- 
sent for  consideration  any  ruling  except  that  of  the 
court  from  which  the  appeal  was  directly  taken.  If 
it  could  be  understood  as  holding  that  such  general 
assignment  would  not  challenge  errors  made  by  the  rul- 
ing of  any  lower  court  through  which  the  case  had  passed,  it 
is  overruled  by  the  case  of  McKccn  v.  Porter,  supra,  w'hich 
holds,  that  a  general  assignment,  without  specifically  naming 
a  particular  court,  is  sufficient  to  present  any  question  aris- 
ing upon  the  record,  as  the  record  itself  must  show  the  rul- 
ings, and  by  which  court  they  were  made ;  and  also  by  the 
case  of  Chicago,  etc.,  K.  Co.  v.  Walton,  supra. 
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The  assignmcBt  in  this  case  is  in  the  following  language: 
'*The  appellant,  Holliday  &  Wyon  Company,  says  there  is 
manifest  error  in  the  judgment  and  proceeding  in  this  cause 
in  the  court  below  in  this:  (1)  The  court  erred  in  overrul- 
ing defendant's  [appellant's]  demurrer,"  etc.  This  assign- 
ment is  not  directed  to  the  ruling  of  any  specific  court,  and 
**the  court  below"  means  necessarily  the  lower  court  making 
the  particular  ruling  complained  of.  The  appeal  is  not  only 
from  the  judgment  of  the  Hancock  Circuit  Court  upon  the 
merits  of  the  case,  but  is  an  appeal  from  the  Marion  Su- 
perior Court,  and  calls  in  review  the  entire  proceedings  in 
the  cause. 

In  support  of  the  contention  that  the  bill  of  exceptions  is 

not  properly  certified,  appellee  cites  us  to  the  recent  case  of 

Zeigler  v.  Zeigler  (1908),  41  Ind.  App.  432.      The 

2.  case  cited  does  not  support  appellee.     In  that  case  the 
judge's  certificate  to  the  bill  of  exceptions  simply 

showed  the  presentation  of  the  bill  to  the  judge  for  exam- 
ination and  approval.  Here  the  certificate  shows  the  presen- 
tation to  the  judge,  and  the  approval  of  the  bill  by  the  judge, 
within  the  time  given  by  the  court  in  which  to  present  bills 
of  exception. 

It  is  further  insisted  that  no  question  is  presented  with 

reference  to  instructions  given  and  refused,  for  the  reason 

that  there  is  no  exception  taken,  and  signed  by  appel- 

3.  lant's  attorneys,  to  the  giving  or  refusing  of  instruc- 
tions, as  the  law  requires,  and  we  are  cited  to  the  cases 

of  Inland  Steel  Co.  v.  Smith  (1907-),  39  Ind.  App.  636,  and 
Peine  v.  Ludmg  (1908),  41  Ind.  App.  310.  These  authori- 
ties do  not  sustain  the  point  made.  The  objection  to  the  in- 
structions in  the  cases  cited  was  that  the  judge  had  not 
signed  the  memorandum  showing  the  action  of  the  court  in 
giving  and  refusing  instructions,  as  required  by  the  statute. 
The  transcript  here  shows  the  instructions  properly  in  the 
record. 

The  first  paragraph  of  plaintiff's  complaint  alleges  that 
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the  defendant  was  enp^aged  in  the  manufacture  of  horse  fur- 
niture,   and   used   complicated   and   dangerous   mar 

4,  chinery,  operated  by  electricity;  that  plaintiff  was  a 
boy  seventeen  years  of  age,  and  was  employed  by  de- 
fendant about  its  place  of  business  as  chore  boy ;  that  he  was 
inexperienced  in  the  work  about  any  of  the  machinery  used 
by  defendant ;  that  he  was  negligently  taken  from  his  work, 
and  **  directed  by  those  in  charge  of  defendant's  ways,  works 
and  machinery  to  take  charge  of  and  operate  the  straw- 
cutter,  which  was  dangerous  to  operate,  being  equipped  with 
sharp  knives  and  run  by  electricity ;  that  he  had  no  instruc- 
tions as  to  the  method  of  operating  the  same,  no  knowledge 
of  the  dangers  and  perils  attending  the  operation  of  the 
same,  and  no  experience  with  machinery;  that  the  defend- 
ant well  knew  of  the  ignorance  and  inexperience  of  the  plain- 
tiff, and  of  the  perils  attending  the  operation  of  the  machine, 
and  the  peril  it  was  placing  him  in;**  that,  by  reason  of  the 
negligence  of  the  defendant  in  putting  plaintiff  at  work, 
without  instructions,  at  the  dangerous  machine,  he  was,  while 
so  engaged,  caught  by  the  knives  and  injured.  In  addition 
to  the  allegations  contained  in  the  first  paragraph  of  com- 
plaint, the  second  paragraph  alleges  that  the  straw-cutter 
was  a  dust-creating  machine,  and  that  the  defendant  failed 
to  provide  the  same  with  an  exhaust  fan  to  carry  off  the 
dust ;  that  defendant  knew  it  was  a  dangerous  machine  when 
operated  without  such  fan,  and  that  such  fan  could  be  oper- 
ated without  interfering  with  the  work  of  the  same;  that 
while  plaintiff  was  so  engaged  at  work,  by  reason  of  the  ob- 
scurity created  by  the  dust,  in  the  absence  of  such  fan,  and 
while  he  was  engaged  at  the  work  of  removing  the  straw 
which  had  clogged  the  machine,  his  hand  was  caught  by  the 
knives  and  he  was  injured. 

It  is  urged  against  the  first  paragraph  of  the  complaint: 
(1)  That  the  work  of  operating  the  straw-cutter  was  not  out- 
side of  the  scope  of  appellee's  employment;  (2)  that  the 
averments  of  the  complaint  do  not  show  that  appellee  was 
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directed  by  appellant  to  do  the  work,  the  language  employed 
in  the  complaint  for  this  purpose  being,  **  those  in  charge  of 
defendant's  ways,  works  and  machinery;"  (3)  there  are  no 
averments  of  fact  disclosing  a  duty  on  the  part  of  appellant 
to  warn  or  instruct  appellee.  One  of  the  essential  facts  upon 
which  both  paragraphs  of  appellee's  complaint  are  based,  is 
the  negligent  assignment  of  appellee  to  work  at  the  straw- 
cutter.  This  is  the  foundation-stone  of  both  paragraphs. 
Had  the  appellee  not  been  assigned  to  work  on  the  straw- 
cutter  he  would  not  have  been  injured,  and  if  it  be  conceded 
that  appellant  did  not  put  him  to  work  at  the  machine,  there 
is  clearly  no  liability  against  appellant  from  the  result  of 
appellee's  working  there;  so  that  in  order  that  either  para- 
graph of  the  complaint  can  be  held  suflBcient,  it  must  be 
shown  affirmatively  that  appellee  was  put  to  work  at  the  ma- 
chine by  the  appellant.  This  absolutely  essential  fact  might 
have  been  made  to  appear  by  averring  it  in  direct  terms.  A 
simple  allegation  that  the  appellee  was  taken  from  his  usual 
and  ordinary  work  by  the  appellant  and  directed  to  take 
charge  of  and  operate  the  straw-cutter  would  have  been  suffi- 
cient, but  the  pleadings  contain  no  such  averment,  and  leave 
this  ultimate  fact  to  be  inferred  from  the  facts  that  are  al- 
leged. The  fact  averred,  upon  which  appellee  insists  that 
the  court  must  infer  that  it  was  the  appellant  that  put  the 
appellee  to  work  at  the  straw-cutter,  is  that  **  plaintiff  was 
negligently  and  carelessly  taken  from  his  common  work,  and 
that  those  in  charge  of  defendant's  ways,  works  and  ma- 
chinery ordered  him  to  take  charge  of  and  operate  the  straw- 
cutter."  etc.    The  statute   (§343  Bums  1908,  §338  R.  S. 

1881)  requires  that  the  plaintiff  shall  in  his  complaint 
5.    state  the  facts  constituting  a  cause  of  action  in  plain 

and  concise  language,  and  in  such  manner  as  to  en- 
able a  person  of  common  understanding  to  know  what  was 
intended,  and  these  facts,  upon  which  he  claims  a  right  to 
recover,  must  be  stated  plainly,  and  this  is  held  to  mean  di- 
rectly, and  not  by  way  of  inference,  innuendoes  or  recital. 
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Jackson  School  Tp.  v.  Farlow  (1881),  75  Ind.  118;  McEU 
waine-Richards  Co.  v.  Wall  (1902),  159  Ind.  557;  Pitts- 
burgh, etc.,  K.  Co.  V.  Lightheiser  (1904),  163  Ind.  247;  Chu 
cago,  etc.,  R.  Co.  v.  Barker  (1908),  169  Ind.  670,  17  L.  E.  A. 
(N.  S.)  542;  Laporte  Cartiage  Co.  v.  Sullender  (1905),  165 
Ind.  290;  Lincoln  v.  Ragsdale  (1893),  7  Ind.  App.  354; 
Pennsylvania  Co.  v.  Zwick  (1891),  1  Ind.  App.  280;  Stand- 
ard Cement  Co.  v.  Minor  (1901),  27  Ind.  App.  479;  CorUn 
Oil  Co.  V.  Searles  (1905),  36  Ind.  App.  215;  Southern  Ind. 
R.  Co.  V.  Martin  (1903),  160  Ind.  280. 

Here  the  essential  fact  that  the  appellee  was  set  to  work 

at  the  dangerous  machine  in  question  is  not  directly  averred 

in  the  complaint,  nor  is  it  directly  averred  that  he  was 

4.  set  to  work  at  the  machine  by  any  one  authorized  by 
the  appellant  to  act.  To  hold  either  paragraph  of  the 
complaint  good,  we  must  be  able  to  say  that  it  follows,  as  a 
necessary  inference,  that  a  person  in  charge  of  appellant's 
ways,  works  and  machinery,  was  clothed  with  power  to  direct 
appellee  in  his  work.  No  inferences  arise  against  the  de- 
fendant. It  is  presumed  that  it  does  its  duty  by  its  em- 
ployes, and,  to  make  it  responsible  for  the  act  of  a  third 
party,  it  must  be  aflSrmatively  shown  that  such  third  party 
was  its  representative.  What  is  to  be  understood  by  the 
phrase,  *'a  person  in  charge  of  defendant's  ways,  works  and 
machinery,"  is  by  no  means  clear.  A  person  in  charge  of 
ways,  works  and  machinery  may  or  may  not  have  authority 
to  direct  workmen,  owing  entirely  to  the  authority  given  him 
by  the  master.  It  does  not  carry  the  necessary  inference 
that  he  was  so  authorized,  and  the  only  inferences  that  can 
supply  the  place  of  direct  averments,  in  pleadings,  are  neces- 
sary inferences.  Evansville,  etc.,  R.  Co.  v.  Krapf  (1896), 
143  Ind.  647;  Lake  Erie,  etc.,  R.  Co.  v.  Mikesell  (1899),  23 
Ind.  App.  395. 

Doubts  arising  upon  the  construction  of  pleadings  are  al- 
ways    construed    against    the    pleader.      Wilson    v.    Clark 
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(1858),  11  Ind.  385;  Cincinvati,  etc.,  R,  Co,  v.  Smock 
6.     (1893),  133  Ind.  411;    Hassclman  v.  Japanese  De- 
velopment  Co.  (1891),  2  Ind.  App.  180;    Cleveland, 
etc.,  R.  Co.  V.  Stewart  (1901),  24  Ind.  App.  374. 

In  the  case  of  Southern  Ind.  R.  Co.  v.  Martin,  supra,  it  was 
sought  to  charge  that  appellant  was  responsible  for  in- 
juries to  an  employe,  resulting  from  the  negligence  of 
4.  Qeorge  Matthieu.  The  complaint  averred  that  plain- 
tiff and  other  employes  of  the  defendant  were  engaged 
in  loading,  hauling  and  unloading  stone  on  defendant's  train, 
used  for  that  purpose,  and  were  all  in  charge  of  Qeorge  Mat- 
thieu, the  defendant's  manager  of  said  train  and  work,  and 
who  had  full  charge  and  management  of  said  train,  and  the 
work  done  therewith;  that  said  Matthieu  was  also  defend- 
ant's foreman,  and  in  charge  of  its  work  in  hauling  and  load- 
ing and  unloading  stone,  and  was  its  vice-principal  and  rep- 
resentative. In  passing  upon  the  sufficiency  of  this  complaint, 
the  court  said:  **We  do  not  perceive  how  this  paragraph 
of  complaint  can  be  upheld,  either  upon  common-law  prin- 
ciples, or  by  virtue  of  the  employer's  liability  act.  •  •  • 
Looked  at  from  either  point  of  view,  the  paragraph  has 
marked  deficiencies.  If  we  assume  the  former  theory,  we 
find  that  the  paragraph,  when  stripped  of  its  conclusions 
relative  to  the  position  of  the  man  Matthieu,  does  not  dis- 
close that  he  was  a  vice-principal.  He  may  have  been  the 
foreman,  and  a  man  that  appellee  was  bound  to  obey,  and  he 
may  have  had  charge  of  the  work  generally,  and  yet  not 
have  been  the  master's  alter  ego  in  respect  to  those  duties 
that  the  master  owed  the  servant,  for  such  duties  may  have 
been  devolved  upon  another  and  even  an  inferior  servant." 
In  this  case,  the  very  fact  in  controversy  may  have  been 
whether  the  person  who  directed  the  appellee  to  work  at  the 
straw-cutter  had  any  authority  to  give  such  directions.  It 
might  be  admitted  that  such  person  had  charge,  in  one  sense, 
of  appellant's  ways,  works  and  machinery,  and  yet  the  claim 
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be  made  that  he  had  no  authority  whatever  over  the  appellee 
or  his  work. 

The  point  is  also  made  against  the  first  paragraph  of  the 

complaint,  that  its  theory  is  that  the  appellee  was  taken 

from  his  usual  work  and  set  to  work  at  a  dangerous 

7.  machine,  the  perils  of  which  he  did  not  know,  with- 
out warning  or  instructions,  and  that  the  complaint 

does  not  aver,  except  by  way  of  recital,  that  the  appellee  did 
not  know  and  appreciate  the  dangers  of  working  about  the 
machine,  and  that  he  was  not  properly  instructed  regarding 
the  same.    We  think  this  point  is  also  well  taken. 

Appellant  insists  that  the  second  paragraph  of  appellee's 

complaint,  which  proceeds  upon  the  theory  that  appellant 

was  guilty  of  negligence  in  failing  to  comply  with  the 

8.  provision  of  the   statute   requiring  those   operating 
dust-creating  machines  to  provide  them  with  exhaust 

fans  to  remove  the  dust,  is  also  insufficient,  for  the  reason 
that  the  machine  in  question  is  not  within  the  provision  of 
the  law.  We  think  this  point  is  not  well  taken.  The  stat- 
ute applies  to  all  dust-creating  machines,  and  the  direct  aver- 
ment in  the  complaint  that  the  machine  was  a  dust-creating 
machine,  places  it  within  the  statute. 

Judgment  reversed,  with  instructions  to  sustain  the  de- 
murrer to  each  paragraph  of  the  complaint. 


Indiana  Stove  Works  v.  Howden. 

[No.  6,872.    Filed  December  7,  1909.] 

Master  and  Servant. — Negligence. — Ordinary  Work. — ^An  experi- 
enced stove  mounter  who,  under  orders  from  his  foreman  to 
mount  a  certain  number  of  stoves,  and  who,  in  pursuance  thereof, 
attempted  to  chisel  off  projections  from  a  grate  preparatory  to 
fitting  it  into  a  stove,  whereby  his  eye  was  destroyed  by  a  flying 
particle,  cannot  recover  damages  therefor. 

From  Posey  Circuit  Court ;  0,  M.  Welborn,  Judge. 
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Action  by  Robert  P.  Howden  against  the  Indiana  Stove 
Works.  Prom  a  judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Elmer  E.  Stevenson  and  Iglehart,  Taylor  <&  Heilman,  for 
appellant. 

G,  V.  Menzics  and  Philip  W,  Frey,  for  appellee. 

RoBY,  J. — This  is  an  action  by  appellee  to  recover  dam- 
ages for  a  personal  injury — the  loss  of  an  eye — which  is  al- 
leged to  have  been  caused  by  the  negligence  of  appellant. 
The  appellee  had  a  verdict  and  judgment  for  $2,000. 

The  errors  assigned  are  the  overruling  of  appellant's  de- 
murrer to  the  complaint  and  overruling  its  motion  for  a 
new  trial. 

The  view  which  is  taken  renders  it  unnecessary  to  pass  on 
the  pleading.  The  testimony  of  the  appellee  is  that  he  was, 
on  September  25,  1906,  in  the  employ  of  the  appellant  as  a 
** stove  mounter."  He  was  forty-two  years  of  age.  He  had 
worked  for  the  appellant  continuously  before  the  accident 
for  eight  or  nine  months.  He  had  had  twenty-four  or  twen- 
ty-five years  experience  as  a  stove  mounter.  He  was  working 
on  a  grate  for  an  *'oak  stove''  at  the  time  he  was  injured. 
The  grate  had  been  moulded  the  day  before,  and  he  took  it 
to  put  it  in  and  finish  the  stove.  The  pieces  necessary  to 
make  a  stove  were  placed  on  a  shelf.  There  were  two  grates 
on  the  shelf.  He  took  them  off,  carried  them  to  the  emery- 
wheel  and  ground  them.  After  grinding  the  grates  he  took 
them  to  the  foreman  and  asked  if  he  should  use  them.  The 
foreman  said  he  wanted  the  stoves  off  the  floor,  and  told  him 
to  go  ahead  and  use  the  grates.  Appellee  thought  the  grates 
were  in  a  bad  condition,  and  told  the  foreman  that  they 
were  dangerous,  and  that  the  pieces  were  too  big  to  chisel  off. 
He  meant  by  that  that  they  were  too  big  to  be  taken  off  in 
that  place,  as  there  was  danger  of  metal  flying  into  his  eye. 
He  knew  that  there  was  danger  in  chiseling  off  the  piece. 
He  was  injured  while  knocking  a  projection  off  the  grate. 

Vol.  44r-42 
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The  projection  would  have  interfered  with  the  sliding  of  the 
grate.  He  saw  this  rough  place,  and  knew  that  it  was  neces- 
sary that  it  be  taken  off.  He  used  a  hammer  and  chisel  to 
remove  it.  He  placed  the  casting  on  top  of  a  vise,  placed  the 
chisel  against  the  projection,  and  struck  it  with  the  hammer. 
On  the  second  stroke  a  piece  of  metal  came  off  the  grate  and 
hit  him  in  the  eye,  destroying  the  sight.  He  used  his  own 
judgment  as  to  the  best  method  of  removing  the  rough  place 
and  was  familiar  with  the  use  of  a  chisel  and  hammer  in 
such  work.  The  only  order  or  direction  received  by  the  ap- 
pellee was  to  **go  ahead  and  use  the  grates."  Taking  the 
statement  of  the  witness,  together  with  all  inferences  de- 
ducible  therefrom,  it  yet  afl&rmatively  appears  that  the  ap- 
pellant has  done  nothing  of  which  appellee  can  justly  com- 
plain, and  nothing  which  can  be  made  the  basis  of  a  charge 
of  negligence.  It  would  be  carrying  the  doctrine  of  negli- 
gence beyond  all  limits  to  sustain  this  judgment.  The  order 
to  go  ahead  and  use  the  grates  was  within  the  authority  of 
the  foreman.  Appellee  might  as  well  insist  that  the  appel- 
lant is  liable  because  it  hired  him,  as  that  it  is  liable  because 
it  put  him  to  work.  The  employe  was  a  skilled  adult,  and 
no  instructions  as  to  the  manner  of  fitting  the  grates  were  re- 
quired or  given.  He  used  the  cold-chisel  at  his  own  sugge^ 
tion,  and  used  it  as  his  own  admitted  skill  dictated.  The  re- 
sult is  not  one  for  which  any  one  else  was  responsible.  Li- 
ability for  damages  caused  by  the  use  of  a  cold-chisel  was  in 
the  case  of  Baltimore,  etc,  B,  Co,  v.  Walker  (1908),  41  Ind. 
App.  588,  602,  carried  farther  than  the  writer  of  this  opinion 
is  willing  to  go.  The  authority  of  that  case  does  not,  how- 
ever, reach  the  facts  of  this  one.  The  appellee's  testimony 
shows  that  he  has  no  case.  Woriman  v.  Minich  (1901),  28 
Ind.  App.  31. 

The  judgment  is  reversed,  with  instructions  to  sustain  the 
motion  for  a  new  trial  and  for  further  consistent  proceed- 
ings. 
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State,  ex  rel.  Board  op  Commissioners  op  the 
County  of  Hamilton,  v.  Carey  et  al. 

[No.  6,171.    Filed  May  13,  190S.    Rehearing  denied  Marcli  12,  1909. 

Transfer  denied  December  7,  1909.] 

1.  Officers. — Fees, — Property  of  Counties. — All  charges  made  by 
a  public  oflBcer,  which  are  designated  as  fees  for  the  perform- 
ance of  official  duties,  belong  to  the  county,  unless  the  statute 
expressly  provides  otherwise,    p.  661. 

2.  Words  and  Phbases. — *'Fecs" — What  are, —  Officers. —  "B^eea" 
import  charges  made  by  a  public  officer  for  the  performance  of 
official  duties,    p.  661. 

o.  Fees  and  Saulbies. — Transcripts, — Changes  of  Venue. — Clerks* 
— ^Fees  charged  by  a  clerk  of  the  circuit  court  for  the  making  of 
a  transcript  for  appeal,  or  for  a  change  of  venue,  belong  to  the 
county  and  must  be  accounted  for.    pp.  661, 662. 

4.  Words  and  Phrases. — ^'Transcript.** — ^A  **transcript"  Is  an  offi- 
cial copy  of  an  original  record,    p.  662. 

5.  Appeal. — Rehearing. — Cross-Errors. — Failure  to  Assign. — Bonds. 
— Officers. — In  an  action  against  a  clerk  and  his  sureties  for  the 
recovery  of  fees  wrongfully  withheld,  wherein  such  clerk  and  his 
sureties  recover  Judgment,  and  the  plaintiff  appeals,  the  sureties, 
in  the  absence  of  cross-errors,  can  raise  no  question,  on  rehear- 
ing, as  to  the  correctness  of  the  trial  court's  conclusions  of  law  as 
to  their  separate  liabilities,    p.  663. 

Prom  Uamilton  Circuit  Court;  Ira  W.  Christian,  Judge. 

Action  by  The  State  of  Indiana,  on  the  relation  of  the 
Board  of  Commissioners  of  the  County  of  Hamilton,  against 
Horace  W.  Carey,  and  others.  From  a  judgment  for  de- 
fendants, plaintiff  appeals.    Reversed. 

Shirts  ti  Fertig,  for  appellant. 

Carson,  Thompson  <£•  Dowden,  L.  8.  Baldwin  and  William 
8.  Christian,  for  appellees  Carey  and  Federal  Union  Surety 
Company. 

Fred  E.  nines,  for  appellee  United  States  Fidelity  and 
Quaranty  Company. 

Myers,  J. — Action  by  relator  on  two  consecutive  bonds 
given  by  appellee  Carey,  formerly  clerk  of  the  Hamilton 
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Circuit  Court,  to  recover  certain  sums  of  money  alleged  to 
have  been  received  by  said  Carey  as  clerk  for  transcripts 
made  by  him  of  causes  appealed  from  that  court  to  the  Su- 
preme and  Appellate  Courts,  and  for  transcripts  made  by 
him  of  causes  on  change  of  venue  from  Hamilton  county. 
Issues  were  formed,  trial  by  the  court,  special  findings  made 
and  conclusions  of  law  stated  thereon,  and  judgment  ren- 
dered in  favor  of  appellees. 

The  question  duly  presented  for  decision  is,  Did  the 
amounts  received  by  appellee  Carey,  as  clerk,  from  various 
parties,  for  making  the  aforesaid  transcripts,  belong  to  him, 
or  were  the  same  the  property  of  the  county,  which  he  was 
required  to  pay  into  the  county  treasury  by  virtue  of  an 
act  of  the  General  Assembly  approved  March  11,  1895  (Acts 
1895,  p.  319,  §114,  §7324  Burns  1908)  ? 

By  §690  Bums  1908,  §649  R.  S.  1881,  it  is  provided: 
**Upon  the  request  of  the  appellant  •  •  •  upon  the 
payment  of  the  proper  fee,  the  clerk  shall  forthwith  make 
out  and  deliver  to  the  party,  at  his  request,  or  transmit  to 
the  Clerk  of  the  Supreme  Court,  a  transcript  of  the  record 
in  the  cause  *  *  *  certified  and  sealed,"  etc.  By  §424 
Bums  1908,  §413  E.  S.  1881,  it  is  provided:  "When  a 
change  of  venue  is  directed,  •  *  *  the  clerk  of  the  court 
in  which  the  suit  is  pending,  as  soon  as  the  costs  of  the  change 
are  paid,  shall  forthwith  transmit  all  the  papers  and  a  tran- 
script of  all  the  proceedings  to  the  clerk  of  the  court  of  the 
county  to  which  the  venue  is  changed/'  Section  7324,  supra, 
provides:  **The  clerks  of  the  circuit,  criminal  and  superior 
courts  of  this  State  on  behalf  of  the  county  in  which  said 
courts  are  held,  shall  tax  and  charge  upon  proper  books 
*  *  *  the  fees  and  amounts  provided  by  law,  •  •  • 
but  they  shall  in  no  sense  belong  to  and  be  the  property  of 
the  clerk,  but  shall  belong  to  and  be  the  property  of  the 
county;  said  clerk  shall  tax  and  charge:  *  •  •  Por 
copying  any  record  or  paper  when  demanded  by  any  per- 
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son  or  required  by  law,  except  otherwise  provided  in  this 
fee  bill,  per  100  words  (fonr  figures  counting  as  a  word), 
eight  cents." 

Appellees  insist  that  it  was  not  the  duty  of  Carey,  as  clerk 
of  the  Hamilton  Circuit  Court,  to  make  out  said  transcripts, 
and  therefore  any  compensation  received  by  him  on  account 
thereof  did  not  come  within  the  fee  biU  to  be  taxed  as  prop- 
erty belonging  to  the  county. 

It  is  well  settled  that  under  the  fee  and  salary  law  of  this 

State  all  charges  for  services  performed  by  county  officers, 

for  which  charges   are   authorized  by  statute,   and 

1.  which  are  designated  as  fees,  become  the  property  of 
the  county,  *'and  must,  when  collected  by  said  officer, 

be  paid  into  the  county  treasury,  unless  said  act  expressly 
provides  that  the  same  shall  belong  to  such  officer."  Smith 
V.  State,  ex  rel.  (1907),  40  Ind.  App.  240,  and  cases  cited. 
In  the  case  last  cited,  quoting  from  the  case  of  Cowdin  v. 
Huff  (1858),  10  Ind.  83,  it  is  said:  ''Fees  are  compensa- 
tions for  particular  acts  or  services."  It  was  said  in  the 
case  of  Landis  v.  Lincoln  County  (1897),  31  Ore.  424,  50 
Pac.  530:    ''By  the  ordinary  acceptation  of  the  term 

2.  'fees,'  as  heretofore  and  now  used  in  the  statute,  we 
understand  it  to  signify  compensation  or  remunera- 
tion for  particular  acts  or  services  rendered  by  public  officers 
in  the  line  of  their  duties,  to  be  paid  by  the  parties,  whether 
persons  or  municipalities,  obtaining  the  benefit  of  the  acts, 
or  receiving  the  services,  or  at  whose  instance  they  were  per- 
formed."    The  services  over  which  this  particular 

3.  controversy  arose  were  performed  by  Carey  upon  the 
demand  of  the  various  parties  who  desired  to  appeal 

from  judgments  of  the  Hamilton  Circuit  Court,  and  the  law 
required  him  to  transmit  a  transcript  of  all  the  proceedings 
had  in  that  court  in  cases  where  a  change  of  venue  had  been 
directed.  In  cases  of  appeal,  the  payment  to  be  made  is 
designated  as  a  fee  (§690,  s^ipra),  and  in  cases  where  a 
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change  of  venue  is  directed,  the  statute  (§424,  supra)  re- 
quires the  payment  of  **the  costs  of  the  change."  This 
court,  in  the  case  of  Alexander  v.  Harrison  (1891),  2  Ind. 
App.  47,  48,  quoted  with  approval  from  Apperson  v.  MutiuU 
Benefit  Life  Ins.  Co.  (1876),  38  N.  J.  L.  388,  the  following: 
**  *The  word  ''costs"  is  a  word  of  known  legal  signification. 
It  signifies,  when  used  in  relation  to  the  expenses  of  legal 
proceeding,  the  sums  prescribed  by  law  as  charges  for  the 
services  enumerated  in  the  fee  biU.'  "  Again  referring  to 
the  clerk's  fee  bill  (§7324,  supra),  we  find  it  provides  that 
the  clerk  shall  charge  and  tax  a  fee  **for  copying  any  record 
or  paper  when  demanded  by  any  person  or  required  by  law." 

A  transcript  is  defined  to  be  a  copy  of  the  original  record ; 

an  official  copy.     Anderson's  Law  Diet.     Appellee  Carey, 

while  clerk  of  said  court,  made  a  certified  copy  of  the 

4.  records  of  certain  cases  as  required  by  law.  In  do- 
ing so  he  was  engaged  in  performing  particular  acts 
or  services  for  which  he  received  the  money  in  question,  and, 
under  the  belief  that  he  was  not  required  to  account  for  the 
same,  appropriated  it  to  his  own  use.  There  is  no  statute 
expressly  or  impliedly  authorizing  him  to  retain  as  his 

3.  own  charges  made  and  collected  by  reason  of  such 
services.  He  was  a  public  officer.  The  making  of 
said  transcripts  was  the  performance  of  an  official  service, 
for  which  a  charge  is  authorized  by  statute,  not  as  compen- 
sation to  the  clerk  in  the  nature  of  ** wages"  or  ** salary," 
but  as  a  fee  {Seiler  v.  State,  ex  rel.  [1903],  160  Ind.  605; 
State,  ex  rel.,  v.  Flynn  [1903],  161  Ind.  554) ;  and  being  a 
fee,  by  legislative  mandate,  it  must  be  charged  and  taxed 
as  the  property  of  the  county,  and,  when  collected,  the  clerk 
should  report  the  same  in  his  quarterly  settlement.  Board, 
etc.,  V.  Given  (1907),  169  Ind.  468;  Smith  v.  State,  ex  rel, 
supra. 

For  the  reasons  before  given,  we  are  required  to  hold  that 
the  court  below  erred  in  its  conclusions  of  law. 
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Judgment  reversed,  with  instructions  to  the  trial  court  to 
restate  its  conclusions  of  law  in  accordance  with  this  opinion. 

Hadley,  P.  J.,  Comstock,  Rabb  and  Watson,  J  J.,  concur. 
Roby,  C.  J.,  absent. 

On  Petition  for  Rehearing. 

* 

Myers,  J. — The  Federal  Union  Surety  Company  has  filed 
a  petition  for  a  rehearing  in  this  cause,  and  reargued  the 
questions  considered  and  decided  in  our  original  opinion. 
Upon  a  reexamination  of  the  authorities  to  which  our  atten- 
tion has  been  called,  we  find  no  reason  to  change  our  former 
conclusion. 

The  petitioner  herein  insists  that  in  the  original  consider- 
ation of  this  cause  we  failed  to  decide  the  question  as  to 
whether  this  appellee  can  be  held  liable  for  fees  col- 

5.  lected  by  appellee  Carey,  and  converted  to  his  own 
use,  between  September  1,  1902,  and  October  10, 1902, 
the  latter  date  being  the  time  of  the  execution  and  delivery 
of  the  bond  on  which  this  appellee  was  surety.  We  did  not 
pass  upon  that  question  nor  do  we  now  express  any  opinion 
thereon,  for  the  reason  that  if  error  was  committed  by  the 
trial  court  in  that  regard  it  was  against  this  petitioner,  and 
such  action  of  the  court  is  reviewable  only  upon  an  assign- 
ment of  cross-error.  Eva^isville,  etc.,  R,  Co.  v.  Hosier 
(1888),  114  Ind.  447;  Nutter  v.  Junction  B.  Co.  (1859),  13 
Ind.  479;  Ewbank's  Manual,  §§140,  206;  1  Thornton's  Civil 
Code,  p.  999.  Only  appellant  has  assigned  errors.  Appellee 
company  seeks  to  have  the  judgment  below  affirmed,  and  at 
the  same  time,  without  assigning  cross-errors,  it  asks  aflSrma- 
tive  relief,  by  insisting  that  the  court  erred  in  its  conclusions 
of  law,  whereby  its  bond  was  made  to  cover  the  defaults  of 
Carey,  as  clerk,  from  September  1  instead  of  October  10. 
This  question  was  not  presented. 

Petition  overruled. 
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Town  of  Shirley  v.  Brewer. 

[No.  G,5S1.    Filed  December  8,  1909.] 

Appeal. — Briefs, — Failure  to  File. — Dismissal. — ^Where  a  cause  was 
fliibiultted,  ou  aiii)enl,  on  July  29,  and  appellant  secured  90  days' 
additional  time  on  September  23,  filing  its  briefs  on  October  28, 
the  api>ellee  calling  attention  thereto  in  his  brief,  the  appeal  will 
be  dismisKcd,  the  year  for  the  taking  of  an  appeal  not  having 
elai)sed,  when  api)el lee's  brief  was  filed  asking  for  such  dismissal. 

Prom  Henry  Circuit  Court;  John  M.  Morris ,  Judge. 

Action  by  William  Brewer  against  the  Town  of  Shirley. 
Prom  a  judj^ent  for  the  plaintiff,  defendant  appeals.  Afh- 
peal  dismissed. 

John  Lockridge  and  William  A.  Brown,  for  appellant. 
Cook  cfc  Cook,  Forkner  &  Forkner  and  Walker  &  Van 
Dnyn,  for  appellee. 

IIadley,  J. — This  cause  was  submitted  July  29,  1907.  On 
September  23  appellant  obtained  thirty  days  additional  time 
in  which  to  file  briefs.  On  October  28  appellant  filed  its 
briefs.  This  was  ninety-one  days  from  the  date  of  submission. 
Under  rule  twenty-one  the  cause  should  have  been  dismissed 
by  the  clerk  on  October  28,  since  appellant's  briefs  were  not 
filed  within  the  time  limited.  That  the  clerk  did  not  enter 
such  dismissal,  cannot  help  appellant's  case.  Smith  v.  Wells 
Mfg.  Co.  (1896),  144  Ind.  266;  Cole  v.  Franks  (1897),  147 
Ind.  281. 

Appellee,  on  December  24,  filed  a  brief,  and  in  said  brief 
called  attention  to  this  condition.  This  was  within  the  year 
from  the  date  of  the  judgment,  and  furnished  appellant  with 
notice  that  his  appeal  would  be  dismissed.  A  new  appeal 
could  then  have  been  taken.  Under  the  rule,  from  which 
there  is  no  deviation,  the  appeal  should  have  been  dismissed. 

Appeal  dismissed. 
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DiLLMAN  V.  Chicago,  Indianapolis  and 
Louisville  Railway  Company. 

[No.  6,706.    Filed  December  8,  1909.J 

1.  Appeal. — Directing  Verdict. — Evidence, — When  All  Required. — 
NeiD  Trial. — Where  appellant  assigns  error  upon  the  overruling 
of  his  motion  for  a  new  trial,  the  grounds  thereof  being  (1)  that 
the  evidence  was  Insufficient,  (2)  that  the  verdict  was  contrary  to 
law,  and  (3)  that  the  court  wrongfuily  directed  a  verdict,  the 
complete  evidence  is  necessary,  such  third  ground  being  sub- 
stantially the  same  as  the  first  and  second,    p.  665. 

2.  Appeal. — Requisites. — Appellant,  to  be  successful,  must  present 
a  record  affirmatively  showing  error,    p.  667. 

From  Monroe  Circuit  Court;  John  C.  Rohinson,  Special 
Judge. 

Action  by  Franklin  M.  Dillman  against  the  Chicago,  In- 
dianapolis and  Louisville  Railway  Company.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.     Affirmed. 

Bufus  n.  East  and  Miers  c6  Corr,  for  appellant. 
E.  C.  Fields,  H.  K.  Kurrie,  T.  J.  Brooks  and  J.  E.  Henley, 
for  appellee. 

RoBY,  J. — Action  by  appellant  for  damages  averred  to 
have  been  caused  by  his  wrongful  expulsion  from  one  of  ap- 
pellee's trains.  The  case  was  submitted  to  a  jury,  and  at  the 
conclusion  of  the  evidence  appellee  moved  for  a  peremptory 
instruction  in  its  favor.  Such  motion  was  sustained,  and  a 
verdict  was  returned  accordingly,  upon  which  judgment  was 
rendered.  The  appellant  filed  a  motion  for  a  new  trial, 
stating  as  reasons  therefor  that  the  verdict  was  con- 

1.  trary  to  law,  that  it  was  not  sustained  by  sufficient 
evidence,  and  that  the  court  erred  in  instructing  the 
jury  to  return  a  verdict  for  the  defendant. 

This  motion  was  overruled,  and  the  well-assigned  error  is 
that  the  court  erred  in  overruling  appellant's  motion  for  a 
new  trial. 
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The  riH'ord  does  not  contain  a  transcript  of  the  evidence. 
It  does  contain  a  bill  of  exceptions  which  shows  the  giving 
and  the  terms  of  a  peremptory  instruction,  and  what  pur- 
ports to  be  **a  succinct  recital  of  the  substance  of  such  part 
of  the  evidence  and  proceedings"  in  said  cause  as  was  perti- 
nent and  material  to  such  ruling  of  the  court.  Section  five 
of  an  act  concerning  practice,  approved  March  9,  1903  (Acts 
1903,  p.  338,  ^GGo  Burns  1908),  is  as  follows:  ''That  in  all 
other  civil  actions,  for  the  purpose  of  presenting  for  deci- 
sion any  question  in  respect  to  error  alleged  to  have  occurred 
upon  the  trial,  the  bill  of  exceptions  shall  be  sufficient,  if  it 
contain  a  clear  statement  of  the  ruling  or  matter  called  in 
question,  together  with  a  succinct  recital  of  the  substance  of 
such  part  of  the  evidence  and  proceedings  as  shall  be  neces- 
sary to  advise  the  Supreme  Court  or  the  Appellate  Court,  as 
the  case  may  be,  of  the  pertinency  or  materiality  of  the  mat- 
ters sought  to  be  reviewed  on  the  appeal."  The  appellant 
has  evidently  sought  to  bring  himself  within  the  provisions 
of  this  section,  but  section  four  of  said  act  (§664  Bums 
1908)  provides:  **That  in  an  appeal  in  any  civil  action  to 
the  Supreme  Court  or  the  Appellate  Court  from  any  judg- 
ment, decree  or  interlocutory  order  of  a  circuit  court  or  su- 
perior court,  or  of  any  judge  of  such  court  in  vacation,  it 
shall  not  be  necessary  for  the  bill  of  exceptions  to  contain  all 
of  the  evidence  given  in  the  cause  or  proceeding,  unless  the 
decision  of  the  court,  or  the  verdict  of  the  jury,  shall  be  called 
in  question  as  being  contrary  to  law,  or  not  sustained  by  suf- 
ficient evidence."  The  first  two  grounds  stated  for  a  new 
trial  are  in  the  terms  used  by  the  legislature  to  designate 
cases  in  which  it  is  necessai-y  for  the  record  on  appeal  to  con- 
tain all  the  evidence  given  in  the  cause.  The  further  ground, 
tliat  the  court  erred  in  giving  the  peremptory  instruction,  is 
no  more  than  a  different  form  of  statement  of  the  same  prop- 
osition, since  the  correctness  of  such  action  also  depends 
upon  a  consideration  of  all  the  evidence.  Harris  v.  Cleve- 
land, etc,  R.  Co.  (1899     153  Ind.  475. 
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These  considerations  require  the  affirmance  of  the 
2.     judgment,  the  burden  being  upon  appellant  to  exhibit 

from  the  record  facts  requiring  its  reversal. 
Judgment  affirmed. 


Polk  et  al.  v.  Givens. 

[No.  G,802.    Filed  December  8,  1909.] 

1.  Contracts. — Void  Clauses. — Election. — Rights  of  Way. — Inter- 
urban  Railroads. — A  provisiou  in  a  contract  granting  to  certain 
persons  and  to  their  assignees  a  right  of  way  for  an  interurban 
railroad,  making  the  grant  void  If  the  road  should  not  be  built 
within  one  year,  is  for  the  benefit  of  the  grantor,  and  is  enforcible 
at  his  election,    p.  670. 

2.  Deeds. —  Covenants. —  Limitations. —  Liability. —  A  deed  convey- 
ing an  interurban  railroad  right  of  way  to  certain  persons,  emiX)W- 
ering  them  to  assign  to  a  certain  corporation,  imposes  no  obliga- 
tion upon  such  persons  to  convey,  and  does  not  lessen  their 
liability  for  a  failure  to  perform  the  covenants  contained  therein, 
while  they  retain  the  legal  title  to  such  right  of  way.    p.  671 ! 

3.  Deeds. — Covenants. — Breach. — Interurban  Railroads. — Rights  of 
Way. — ^The  grantees  in  a  deed  are  liable  for  a  breach  of  covenant 
in  falllDg  to  construct  an  interurban  track  as  agreed,  where  they 
employe<l  an  interurban  railroad  company  to  construct  such  track, 
although  such  deed  empowered  them  to  convey  to  such  company, 
and  such  intention  was  understood  at  the  time  of  the  execution 
of  the  deed.    p.  671. 

4.  Deeds. — Easemvnia. — Rights  of  Way. — Interurban  Railroads. — 
An  interurban  railroad  right  of  way  can  be  conveyed  only  by  a 
written  instrument,    p.  672. 

5.  Trial. — Instructions. — Covenants. — Breach  of. — An  instruction 
that  if  there  was  a  breach  of  defendant  grantees'  covenants  con- 
tained in  the  deed  to  their  right  of  way,  by  some  other  person  or 
corporation,  and  that  defendants  knowingly  permitted  or  procured 
such  breach  to  be  committed,  the  defendants  are  liable  though 
inaptly  worded,  is  not  prejudicially  erroneous,    p.  673. 

6.  Covenants. — Breach. — Persons  Liable. — Deeds. — ^The  holders  of 
the  title  to  hind  are  personally  lial)le  for  all  breaches  of  cove- 
nants running  with  the  land,  while  they  are  such  owners,    p.  673. 

7.  ArPEAK — Weighing  Eridrnve. —  ficparate  Paragraphs  of  Com- 
plaint, — A  general   verdict  will  not  be  overthrown,  on   api)eal, 
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because  the  evidonc?e  upon  the  second  paragraph  of  the  complaint 
is  insuffi<'ient  to  support  it,  where  the  evidence  does  support  it  on 
other  paragraphs,    p.  673. 

Prom  Johnson  Circuit  Court;  Fred  R.  Owens,  Special 
Judge. 

Action  by  James  R.  Givens  against  James  T.  Polk  and  an- 
other. From  a  judgment  for  plaintiff,  defendants  appeal. 
Affirmed, 

L.  Ert  Slack  and  William  Featherngill,  for  appellants. 
Fremont  Miller  and  Douglas  Dobbins,  for  appellee. 

Rabb,  p.  J. — On  April  15,  1902,  the  appellee  executed  to 
the  appellants,  James  T.  Polk  and  E.  A.  Robinson,  a  deed  of 
release,  by  which  the  appellee  conveyed  to  the  grantees  named 
in  said  deed  a  right  of  way  for  an  interurban  railroad  across 
appellee's  farm  in  Johnson  county,  said  deed  reciting  a  con- 
sideration of  $60,  the  receipt  of  which  was  acknowledged, 
**and  in  further  consideration  of  the  conditions  hereinafter 
named."  The  conditions  therein  named  were  as  f ol- 
io wiS:  (1)  That  said  grantees  or  their  assignees  should  con- 
struct and  maintain  crossings  and  approaches  thereto,  over 
and  across  said  strip  of  ground  at  such  points  as  there  were 
gateways;  (2)  the  grade  should  be  so  constructed  that 
it  would  not  interfere  with  any  tile-drains,  and  in  all  in- 
stances where  fills  were  constructed,  cross-sewers  or  culverts 
of  ample  capacity  to  carry  off  the  surface-water  should  be 
laid  under  the  roadbed  of  said  right  of  way,  said  culverts  to 
be  located  at  places  where  water  naturally  flowed;  (3)  said 
grantees  should  construct,  equip  and  operate  said  railroad 
over  and  along  said  described  right  of  way  within  one  year 
from  June  1,  1902,  or  upon  failure  to  do  so  said  instrument 
should  be  void  and  of  no  effect;  (6)  the  conveyance 
made  to  said  Polk  and  Robinson  was  to  be  assigned  only  to 
an  incorporated  company,  then  in  contemplation,  for  the  con- 
struction, ownership  and  operation  of  said  road,  the  same 
to  be  known  by  the  name  of  **The  Indianapolis,  Greenwood 
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and  Shelby ville  Electric  Railway  Company."  The  appellee 
brought  an  action  against  the  appellants  to  recover  dam- 
ages for  the  breach  of  the  covenants  contained  in  said  deed. 
The  complaint  was  in  four  paragraphs,  the  third  of  which 
was  dismissed.  Appellants'  demurrer  to  the  first,  second  and 
fourth  paragraphs  was  overruled,  the  cause  was  put  at  issue, 
a  jury  trial  was  had,  a  verdict  returned  by  the  jury,  together 
with  answers  to  certain  interrogatories  propounded  to  theuL 
Appellants'  motion  for  a  judgment  in  their  favor  upon  the 
answers  to  the  interrogatories,  and  their  motion  for  a  new 
trial  were  overruled,  and  judgment  was  rendered  in  favor 
of  the  appellee  upon  the  verdict. 

The  errors  relied  upon  for  reversal  are  the  ruling  of  the 
court  upon  appellants'  demurrer  to  each  paragraph  of  the 
complaint,  the  overruling  of  appellants'  motion  for  judgment 
in  their  favor  upon  the  answers  returned  by  the  jury  to  in- 
terrogatories, and  their  motion  for  a  new  trial. 

The  first  paragraph  of  plaintiff's  complaint,  after  setting 
forth  the  deed,  averred  the  performance  of  the  conditions  of 
the  contract  imposed  upon  him,  and  that  the  defendants  en- 
tered into  possession  of  the  premises  described  in  the  deed, 
and  proceeded  to  construct  a  railroad  grade,  and  alleged 
their  violation  of  the  covenants  contained  in  said  deed,  in  that 
they  failed  to  construct  proper  cross-sewers  and  culverts  un- 
der said  grade,  thereby  obstructing  the  natural  flow  of  the 
water,  and  causing  damage  to  plaintiff ;  that  they  failed  to 
construct  crossings  and  approaches  over  said  grade,  to  plain- 
tiff's damage,  and  that  they  failed  to  construct  and  equip 
the  road,  as  the  covenants  in  said  deed  required  them  to  do. 
The  second  paragraph  averred  the  nonpayment  by  the  de- 
fendants of  the  money  consideration  of  $60,  expressed  in  the 
deed,  and  demanded  judgment  for  that  sum.  The  fourth 
paragraph  of  the  complaint,  after  averring  the  execution  by 
plaintiff  of  the  conveyance  and  release  of  the  right  of  way  to 
defendants  averred  that  plaintiff,  under  said  contract,  sur- 
rendered to  defendants  the  possession  of  the  strip  of  land  de- 
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scribed  in  the  deed;  that,  after  taking  possession  of  the 
same,  defendants  procured  the  employes  and  servants  of  the 
Indianapolis,  Greenwood  and  Shelbyville  Electric  Railway 
Company  to  make  large  and  long  fills  and  long  and  deep 
cuts  on  said  strip  of  land,  tear  down  and  destroy  fences,  re- 
move and  destroy  tile-drains,  and  greatly  injure  and  destroy 
growing  crops  of  wheat,  com,  oats,  hay  and  grass;  that  the 
defendants  wholly  failed  to  carry  out  said  contract  on  their 
part,  and  failed  to  perform  each  and  all  of  the  conditions 
and  specifications  mentioned  in  said  release  of  right  of  way, 
in  that  the  defendants  have  not  constructed  and  maintained 
crossings  and  approaches  over  the  railroad  cut  and  fills  on 
said  strip  of  land,  at  such  points  where  gateways  were  lo- 
cated at  the  time  of  the  execution  of  said  contract  or  release 
of  right  of  way;  that  defendants  failed  to  construct  cross- 
sewers  or  culverts  of  ample  capacity  to  carry  away  the  sur- 
face-water, and  did  interfere  and  destroy  tile-drains,  and 
thereby  the  water  was  caused  to  accumulate  on  plaintiff's 
land;  that  the  defendants  wholly  failed  to  construct,  equip 
and  operate  a  suburban  and  interurban  railroad  within  the 
time  specified  in  the  contract,  or  any  time  since,  but  left  said 
land  with  fills  ten  to  twenty  feet  wide,  and  four  or  more  feet 
high,  and  cuts  ten  to  twenty  feet  wide,  and  three  or  more 
feet  deep ;  that  the  defendants  have  not  paid  the  sum  of  $60, 
or  any  amount  whatever,  for  said  land,  nor  has  any  other 
person  paid  to  plaintiff  said  sum  or  any  sum  for  said  land  so 
taken,  by  reason  of  which  the  plaintiff  is  damaged  $1,000. 

The  appellants  assail  each  paragraph  of  the  complaint  on 
the  ground  that  the  contract  sued  upon  was,  by  its  terms, 
void  at  the  time  the  suit  was  brought,  and  that  the  contract 
sued  upon  is  shown  upon  its  face  to  have  been  made  for  the 
benefit  of  the  Indianapolis,  Greenwood  and  Shelb>Tille  Elec- 
tric Railway  Company.    Neither  point  is  well  taken. 
1.     The  provision  in  the  c(mtract,  that  the  lease  should  be 
void  upon  the  failure  of  the  grantees  to  construct, 


NOVEMBER  TERM,  1909.  671 


Polk  V,  Giveus— 44  Ind.  Api).  GOT. 


equip  and  operate  the  railroad  over  and  along  the  right  of 
way  within  one  year  from  June  1,  1902,  was  for  the  sole 
benefit  of  the  appellee,  the  grantor,  and  the  contract  would 
become  void  on  the  failure  of  the  grantees  to  perform  their 
covenant  at  the  election  of  the  grantor,  and  not  otherwise. 
Edmonds  v.  Mounsey  (1896),  15  Ind.  App.  399;  Hancock  v. 
Diamond  Plate  Olass  Co.  (1904),  1G2  Ind.  146. 

Nor  is  there  anything  in  the  point  that  the  contract  or  the 
release  of  right  of  way  was  made  for  the  benefit  of  the  Indi- 
anapolis, Greenwood  and  Shelbyville  Electric  Railway 

2.  Company.    The  conveyance  was  made  directly  to  the 
appellants.     It  is  not  made  in  trust  for  any  one,  and 

conveys  the  absolute  title  to  the  right  of  way  to  the  grantees. 
It  fully  authorizes  them  to  construct  and  own  an  interurban 
railway  of  the  character  described  in  the  conveyance.  The 
conditions  imposed  in  the  deed,  that  it  should  be  assigned 
only  to  the  certain  corporation,  imposed  no  obligation  upon 
the  appellants  to  assign  it  to  such  company ;  it  was  simply  a 
limitation  upon  their  right  to  make  any  assignment  at  all. 
The  appellants  were  absolutely  bound  by  the  covenants  con- 
tained in  the  deed,  precisely  as  a  railroad  corporation  would 
be  had  the  conveyance  been  made  to  such  corporation.  They 
became  personally  bound  by  the  covenants  contained  in  the 
instrument,  whether  the  violation  of  those  covenants  was  the 
personal  act  of  the  appellants  or  of  some  one  authorized 
by  them  while  they  were  still  the  legal  holders  of  the  title 
conveyed  by  the  deed. 

The  answers  to  the  interrogatories  returned  by  the  jury 

with  the  general  verdict  find  that  the  appellee  intended  and 

understood  when  he  executed  the  release  to  the  right 

3.  of  way,  that  it  was  to  be  assigned^and  turned  over  by 
Polk  and  Robinson  to  the  Indianapolis,  Greenwood 

and  Shelbyville  Electric  Railway  Company;  that  the  com- 
pany was  organized  as  a  corporation  before  the  commence- 
ment of  the  grade  on  the  farm  of  appellee ;   that  appellant 
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Robinson  was  the  secretary  of  the  company,  and  appellant 
Polk  was  the  vice-president;  that  the  Indianapolis,  Green- 
wood and  Shelbj'ville  Electric  Railway  Company  built,  or 
caused  to  be  built,  the  grade  along  appellee's  farm  in  the 
year  1902.  It  is  insisted  by  appellants  that  the  answers  to 
thcs(»  interrogatories  are  in  irreconcilable  conflict  with  the 
general  verdict,  because  they  show  that  the  Indianapolis, 
Greenwood  and  Shelbyville  Electric  Railway  Company 
built  the  grade  along  the  right  of  way,  the  building  of 
which  is  the  basis  of  appellee's  action,  and  that  appellee  un- 
derstood and  intended  that  the  release  of  the  right  of  way 
was  to  be  assigned  to  the  company.  We  think  there  is  no 
lack  of  harmony  between  these  answers  and  the  general  ver- 
dict. It  matters  not  if  the  Indianapolis,  Greenwood  and 
Shelbyville  Electric  Railway  Company  did  build  the  grade. 
The  appellants  would  nevertheless  be  liable  for  the  breach  of 
the  covenant.  It  is  averred  in  the  complaint  that  the  appel- 
lants took  possession  of  the  right  of  way  under  the  deed,  and 
procured  the  railroad  company  to  build  the  grade,  etc.  The 
general  verdict  finds  these  facts  to  be  true.  Appellants  were 
still  the  legal  owners  of  the  right  of  way,  and  in  possession 
under  their  deed. 

It  is  insisted  that  appellants'  motion  for  a  new  trial  should 
have  been  sustained  on  account  of  error  of  the  court  in  giv- 
ing instructions  twelve,  thirteen,  fourteen  and  fifteen. 

4.  Instruction  twelve  informed  the  jury  that  the  appel- 
lants could  not  assign  nor  transfer  the  interest  con- 
veyed to  them  by  the  deed,  except  in  writing.  We  think  that 
this  instruction  correctly  states  the  law.  The  right  of  way  in 
question  was  an  interest  in  real  estate,  which  could  be  trans- 
ferred from  one  person  to  another  only  by  an  instrument  in 
writing.  There  was  no  error  in  giving  instruction  thirteen, 
for  the  same  reason. 

Instruction  fourteen  was  as  follows:  **If  you  find  from 
the  evidence  that  there  was  a  breach  or  breaches  of  one  or 
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more  of  the  covenants  in  the  release  sued  upon,  by 

5.  some  other  person  or  corporation  not  a  party  thereto, 
and  that  the  defendants,  or  either  of  them,  knowingly 

permitted  and  procured  to  be  done  such  acts  as  constituted 
such  breach  or  breaches  by  said  other  person  or  corporation, 
then  the  defendants  would  be  liable  in  the  action  on  the  first 
and  fourth  paragraphs  of  the  complaint  herein,  for  any 
breach  or  breaches  of  the  express  covenant  of  such  release." 
This  instruction  is  inaptly  worded.  There  could  be  no  such 
thing  as  a  breach  of  the  covenants  of  the  release  by  third  per- 
sons who  are  in  no  sense  parties  to  the  covenant,  but  if  the 
defendants  knowingly  procured  persons  to  do  acts  which  were 
a  violation  of  the  covenants,  such  acts  would  be  a  violation  of 
the  covenants  by  the  appellants  themselves,  and  whatever 
error  or  mistake  there  may  have  been  in  the  technical  accur- 
acy of  this  instruction,  it  was  harmless.  The  idea  conveyed  in 
the  instruction  correctly  expresses  the  law.  No  error  inter- 
vened in  giving  the  fifteenth  instruction,  for  the  reasons  al- 
ready set  forth  regarding  instructions  twelve,  thirteen  and 
fourteen. 

Appellants  have  the  wrong  conception  of  the  law  govern- 
ing the  rights  and  obligations  of  the  parties  to  covenants  that 
run  with  the  land.    The  parties  to  such  covenants  are 

6.  bound  thereby,  and  the  party  to  whom  a  right  of  ac- 
tion accrues  on  account  of  the  violation  of  the  cove- 
nants that  run  with  the  land  is  not  limited  in  his  right  of 
action  to  the  person  whose  immediate  act  violates  the  cove- 
nant. Each  grantee  becomes  liable  for  a  violation  of  the 
covenant  so  long  as  he  holds  the  legal  title  to  the  premises 
conveyed  under  the  deed  containing  the  covenants.  Heller 
V.  Dailey  (1902),  28  Ind.  App.  555,  and  cases  cited. 

Appellants  insist  that  the  evidence  is  not  suflScient  to  sus- 
tain the  verdict  under  the  second  paragraph  of  the 

7.  complaint.    Conceding  that  it  is  insufficient  to  sustain 
the  verdict  under  this  paragraph  of  the  complaint,  the 

Vol.  44—43 
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verdict  returned  l)y  the  jury  is  general,  and  there  is 
evidence  amply  sufficient  to  sustain  the  assessment  of  dam- 
ages made  by  the  jury  under  the  first  and  fourth  paragraphs 
of  the  complaint. 

We  find  no  error  in  the  record.    Judgment  afiirmed. 


Greener  et  al.  v.  Niehaus. 

[No.  6,&3G.    Filed  October  5,  190?).    Rehearing  denied  December  8, 

1909.] 

1.  Pl£adinq. — Complaint, — Intoxicating  Liquors. — Unlawful  Sales. 
— Damages, — A  complaint  alleging  that  defendant  saloon-keepera 
sold  intoxicating  liquor  to  plalntifiTs  husband,  "while  her  hnsband 
was  in  an  intoxicated  condition,  and  known  to  be  in  said  intox- 
icated condition  by  said  defendants,"  and  that  while  In  such  con- 
dition he  attempted  to  pass  up  a  flight  of  stairs  and  because  of 
such  intoxication  he  fell,  sustaining  fatal  injuries,  to  her  damage, 
sufficiently  alleges  that  decedent  was  intoxicated  when  the  sale 
was  made.    pp.  676, 677. 

2.  Intoxicating  Liquors. —  Unlawful  Sales. —  Statutes. —  Section 
fifteen  of  the  act  of  1875  (Acts  1875  [s.  s.],  p.  55),  providing  that 
any  person  who  shall  sell  liquor  to  an  intoxicated  person  shaU 
be  guilty  of  a  misdemeanor,  is  in  force  so  far  as  necessary  to 
support  a  civil  action  under  §8355  Burns  1008,  §5323  R.  S.  1881. 
providing  that  any  person  who  unlawfully  sells  liquor  shall  he 
liable  in  damages  therefor  to  any  person  sustahiing  damages  be- 
cause thereof,    p.  676. 

3.  Intoxicating  Liquors. — Unlawful  Sales. — Damages, — Elements. 
— To  a  recovery  for  damages  for  unlawful  sales  of  liquor  two 
elements  must  concur,  (1)  intoxication  resulting  from  such  sales, 
and  (2)  direct  or  remote  loss  occasioned  thereby,    p.  077. 

4.  Intoxicating  Liquors. — Unlawful  ASales. — Intoxication. — Knowl- 
edge.— Complaint, — Evidence. — In  order  to  recover  against  a  sa- 
loon-keeper for  an  unlawful  sale  of  liquor  to  an  intoxicated  per- 
son it  is  not  necessary  to  allege  nor  prove  that  such  saloon- 
keeper knew  that  such  person  was  intoxicated  at  the  time  of  the 
sale.    p.  677. 

5.  Trial. — Instructions. — Intoxicating  Liquors. — Contributory  Neg- 
ligencc. — An  instruction  that  if  the  wife  furnished  liquor  to  the 
husband  and  thereby  contributed  to  his  appetite  for  liquor,  she 
would  not  be  entitled  to  recover  for  his  subsequent  death  from 
intoxication,  even  though  defendant  saloon-keepers  unlawfully 
sold  liquor  to  him,  is  properly  refused,    p.  680. 
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6.  Tbial. — Instructions. — Duplication. — It  Is  not  harmful  to  refuse 
an  instruction  already  covered  by  others  given,    p.  G80. 

7.  Trial. —  Instructions, —  Intoxicating  Liquors. —  Notice  Not  to 
Sell, — Revocation. — The  refusal  to  give  an  instruction  that  if  the 
wife,  after  notifying  defendant  saloon-keeiiers  not  to  sell  to  her 
husband  any  more  liquor,  told  them  to  let  him  have  it  when  he 
was  not  drunk,  and  when  ho  was  sobering  up  from  a  spree,  and 
that  the  defendant  made  sales  only  as  authorized,  the  wife  could 
not  recover  because  thereof,  is  not  reversible,  the  evidence  show- 
ing that  the  wife  authorized  only  the  sale  of  beer,  and  that  only 
when  he  was  working  and  not  drinking,    p.  680. 

&.  Evidence. — Declarations. — Cause  of  Drinking. — Intoxicating  Liq- 
uors.— ^Declarations  of  a  decedent  as  to  the  cause  of  his  drinking 
are  not  admissible  in  an  action  for  damages  by  his  widow  against 
the  saloon-keepers  who  unlawfully  sold  to  him  the  liquor  which 
caused  his  death,    p.  680. 

9.  Evidence. — Declarations. — Of  Third  Persons. — Res  Inter  Alios 
Acta. — In  an  action  by  a  widow  against  saloon-keepers  for  un- 
lawfully selling  liquor  to  her  husband  causing  his  death,  declara- 
tions by  the  person  serving  a  subpoena  upon  a  witness  for  the 
plaintiff  made  to  such  witness,  are  inadmissible,    p.  680. 

10.  Evidence. —  Entering  Saloon. —  Cross-Examination. — Intoxicat- 
ing Liquors, — In  an  action  for  damages  by  a  widow  against  sa- 
loon-keepers who  unlawfully  sold  liquors  to  her  husband  causing 
his  death,  it  Is  proper  on  cross-examination  of  defendants'  witness 
to  inquire  when  such  witness  saw  decedent  go  into  defendants' 
saloon,    p.  680. 

From  Warrick  Circuit  Court ;  Roscoe  Kiper,  Judge. 

Action  by  Lizzie  Niehaus  against  Andrew  Greener  and  an- 
other. From  a  judgment  for  plaintiff,  defendants  appeal.. 
Affirmed. 

Leo  n.  Fisher,  Elbert  M.  Sivayi  and  William  C.  Mason,  for 
appellants. 

R,  W.  Armstrong  and  TFatfields  &  Ilemcmvay,  for  appellee. 

CoMSTOCK,  J. — Appellee,  plaintiff  below,  recovered  judg- 
ment against  the  appellants  for  $1,200  damages  for  loss  of 
means  of  support  through  the  alleged  unlawful  sale  of  intox- 
icating liquor  to  appolloo's  husband. 

The  errors  assigned  and  discussed  challenge  the  sufficiency 

of  the  complaint,  which  is  in  one  paragraph,  and  the  action 

of  the  court  in  overruling  appellants'  motion  for  a  new  trial. 
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The  complaint  alleges  that  the  defendants  were,  at  the 

dates  of  the  allepred  oifense,  engaged  as  partners  in  the  sale 

of  intoxicating  liquors;  that  on  said  day  the  defend- 

1.  ants,  in  person  and  by  their  agents,  the  names  of  whom 
plaintiff  is  una])le  to  give,  sold,  gave,  bartered  and 

delivered  intoxicating  liquor  to  plaintiff's  husband,  John  W. 
Niehaus,  while  he  was  in  an  intoxicated  condition,  and,  by 
defendants,  kno\^Ti  to  be  in  said  intoxicated  condition,  and  in 
such  quantity  and  to  such  extent  that  said  husband  was 
thereby  made  more  intoxicated ;  that  by  reason  of  said  un- 
lawful sales  said  husband  became  wild,  crazed,  maddened 
and  unconscious,  and  thereby  wholly  unable  to  take  care  of 
himself;  and  that  while  in  said  state,  by  reason  of  said  sales 
of  intoxicating  liquor,  he  attempted  to  pass  up  a  flight  of 
stairs  at  his  home,  and  then  and  there  fell  and  received  in- 
juries from  which  he  died  in  a  few  hours.  Appellants  insist 
that  the  complaint  is  defective,  in  not  directly  averring  that 
the  decedent  was  in  a  state  of  intoxication  when  the  sale  of 
liquor  was  made,  and  that  the  appellants  knew  he  was  in  such 
condition  at  the  time  of  such  sale. 

The  action  is  founded  upon  section  twenty  of  "an  act  to 

regulate  and  license  the  sale  of  spiritous,  vinous  and  malt  and 

other  intoxicating  liquors,"  etc.,  approved  March  17, 

2.  1875  (§8355  Bums  1908,  §5323  R.  S.  1881),  which  is 
as  follows:    "Every  person  who  shall  sell,  barter,  or 

give  away  any  intoxicating  liquors,  in  violation  of  any  of  the 
provisions  of  this  act,  shall  be  personally  liable,  and  also 
liable  on  his  bond  *  *  *  to  any  person  who  shall  sus- 
tain any  injury  or  damage  to  his  person  or  property  or  means 
of  support  on  account  of  the  use  of  such  intoxicating  liquors, 
so  sold,"  etc.  Section  fifteen  of  the  act  of  1875  (Acts  1875 
[s.  s.],  p.  55),  reads  as  follows:  **Any  person  who  shall  sell, 
barter,  or  give  away  any  spirituous,  vinous  or  malt  liquors  to 
any  person  at  the  time  in  a  state  of  intoxication,  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  upon  conviction  there- 
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of,  shall  be  fined  in  any  sum  not  less  than  ten  nor  more  than 
fifty  dollars."  Homire  v.  Halfman  (1901),  156  Ind.  470. 
The  last  section  quoted  is  still  in  force,  so  far  as  it  aids  in 
support  of  a  civil  action  under  §8355,  supra.  State,  ex  reL, 
V.  Terheide  (1906),  166  Ind.  689;  Mulcahey  v.  Givens 
(1888),  115  Ind.  286. 

**  Under  the  act  it  is  necessary  that  two  facts  should  concur 
besides  the  sale  or  gift  of  the  liquor  by  the  defendant  to  con- 
stitute a  cause  of  action,  to  wit,  intoxication  resulting 

3.  from  its  use  in  whole  or  in  part,  and  the  loss  of  the 
means  of  support  by  the  plaintiff  in  consequence  of 

such  intoxication.  *  *  *  The  statute  makes  no  distinc- 
tion whether  the  loss  of  the  means  of  support  is  the  direct  or 
remote  result  of  the  intoxication.  It  only  requires  that  it 
should  be  established  that  the  loss  of  the  means  of  support  is 
the  result  of  such  intoj^ication. "  Homire  v.  Halfman,  supra. 
See,  also,  McCarty  v.  State,  ex  rel.  (1904),  162  Ind.  218; 
State,  ex  rel.,  v.  Terheide,  supra;  Nelson  v.  State,  ex  rel., 
(1903),  32  Ind.  App.  88;  Dudley  v.  State,  ex  rel.  (1907),  40 
Ind.  App.  74. 

It  is  not  necessary  under  said  section  to  allege  nor  prove 

that  the  defendant  knew  such  person  to  be  intoxicated. 

Berry  v.  State  (1879),  67  Ind.  222,  223.     See,  also, 

4.  Brow  V.  State  (1885),  103  Ind.  133,  and  Werneke  v. 
State  (1875) ,  50  Ind.  23.    The  latter  case  was  brought 

under  the  act  of  1873  (Acts  1873,  p.  151).  Appellants 
cite  numerous  cases  holding  that  averments  by  way  of 
recital  will  be  disregarded,  and  that  pleadings  averring  facts 
by  way  of  recital  will  be  held  insufiicient  on  demurrer.  They 
present  the  law,  but  do  not  apply  to  the  language  we  are  now 
considering. 

A  further  objection  is  urged  against  the  complaint,  that  it 
does  not  show  a  connection  between  the  furnishing  of  the  in- 
toxicating liquor  and  the  fall  of  the  decedent.    This 
1.     claim  cannot  be  upheld.     The  charge  made  is  that  the 
intoxicating  liquor  was  sold  to  the  plaintiff's  husband 


678  APPELLATE  COURT  OP  INDIANA, 

Orooiier  r.  Nlehaua — 44  Ind.  App.  674. 

while  ho  was  intoxicated,  thereby  increasing  his  intoxication ; 
that  by  reason  of  said  unlawful  sale  he  was  rendered  insane 
and  incapable  of  takincf  care  of  himself,  and  while  insane  and 
incapable  of  taking  care  of  himself,  and  while  in  said  intox- 
icated condition  by  reason  of  said  sale,  he  attempted  to  pass 
up  a  flight  of  stairs,  and  fell  and  was  injured.  These  aDega- 
tions  taken  together  sufliciently  show  the  causal  connection 
between  the  violation  of  the  law  and  plaintiff's  loss  of  sup- 
port. The  complaint  alleges  **that  on  December  12,  1905, 
defendants  *  *  *  gold,  gave,  bartered  and  delivered  in- 
toxicating liquors  to  plaintiff's  said  husband,  John  W.  Nie- 
haus,  while  he  was  in  an  intoxicated  condition,  and  known  to 
be  in  said  intoxicated  condition  by  said  defendants,"  etc. 
The  objection  is  not  well  taken.  The  word  "while"  as  used 
here  is  defined  by  We))ster  as  meaning  **at  the  same  time." 
The  language  of  the  complaint  is  equivalent  to  and  complies 
with  the  terms  of  the  statute  upon  which  the  action  is 
founded.    The  condition  of  decedent  is  as  plainly  alleged  as  if 

the  complaint  had  charged  that  on  the  ....  day  of 

defendants  sold  to  one certain  intoxicating  liquors. 

said being  then  and  there  in  a  state  of  intoxication, 

etc. 

In  the  case  of  Mitchell  v.  Raits  (1877),  57  Ind.  259,  a  com- 
plaint was  based  upon  §8355,  supra.  It  charged  the  defend- 
ant with  having  sold  liquor  to  the  plaintiff's  husband  when  he 
was  intoxicated,  etc.  The  court  held  the  complaint  suffi- 
cient. It  does  not  appear  from  the  opinion  whether  this  pre- 
cise question  was  presented.  In  the  case  of  Wall  v.  State,  ex 
rcl,  (1894),  10  Ind.  App.  530,  the  complaint  alleged  that  the 
defendant  sold  to  one  Kendall  nine  pints  of  intoxicating  beer, 
while  said  Kendall  was  in  a  state  of  intoxication,  said  Wall 
at  the  time  knowing  him  to  be  intoxicated.  The  court  held 
that  this  language  specifically  and  directly  charged  the  un- 
lawful sale  to  Kendall  while  he,  said  Kendall,  was  in  a  state 
of  intoxication,  and  the  defendant  at  the  time  knew  him  to 
be  in  a  state  of  intoxication.    In  the  case  of  Beem  v.  Chest- 
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nut  (1889),  120  Iiid.  390,  the  complaint  averred  that  the  de- 
fendant unlawfully  sold  intoxieatinj?  liquors  to  the  plaintiff's 
husband,  while  he  was  in  a  state  of  intoxication,  knowing  his 
condition  at  the  time,  wherebv  the  latter  became  crazed  and 
incapacitated  for  business,  and  spent  and  squandered  his  own 
and  plaintiff's  money,  thereby  causing  the  plaintiff  to  sus- 
tain damage  to  her  property  and  means  of  support.  In  an 
additional  paragraph  it  is  further  averred  that  the  plaintiff's 
husband,  by  reason  of  the  intoxication  so  unlawfully  pro- 
duced, became  crazed,  and  while  in  that  condition  drove  her 
from  her  home,  while  thinly  clad,  into  the  cold,  whereby  she 
was  made  sick,  and  was  damaged  thus  by  suffering  pain  and 
loss  of  time,  and  in  expenses  incurred  in  being  restored  to 
health.  The  court  held  that  said  complaint  w  as  suflScient  as 
against  demurrer. 

The  refusal  of  the  court  to  give  instructions  one,  two,  and 
three,  requested  by  the  appellants,  is  discussed.  Said  instruc- 
tions read  as  follows:  **  (1)  If  you  find  from  a  preponder- 
ance of  the  evidence  that  the  plaintiff  *  *  *  at  different 
times,  or  at  any  time,  prior  to  his  alleged  fall,  furnished  in- 
toxicating liquor  of  any  kind  to  her  deceased  husband, 
•  *  *  and  thereby  contributed  to  his  appetite  for  liquor, 
and  to  his  physical  condition  at  and  before  the  time  of  his 
alleged  fall,  she  would  not  be  entitled  to  recover  herein,  even 
though  you  also  find  that  the  defendants,  or  either  of  them, 
did  sell  him  intoxicating  liquor  as  alleged.  (2)  If  you  find 
from  the  evidence  that  the  plaintiff,  *  *  *  thus  con- 
tributed to  the  condition  of  said  Niehaus,  at  and  before  the 
time  of  the  alleged  fall,  you  could  not  weigh  the  respective 
acts  of  the  plaintiff  and  defendants  therein  to  determine 
whether  the  plaintiff  or  the  defendants  had  contributed  the 
most  to  such  condition,  as  in  such  event  you  should  find  for 
the  defendants,  even  if  they  had  contributed  the  most  there- 
to, or  had  furnished  him  more  liquor  than  the  plaintiff  had. 
(3)  If  you  find  from  the  preponderance  of  the  evidence  that 
the  plaintiff  had  directed  the  defendants  not  to  let  said  de- 
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cedent  ♦  ♦  ♦  have  intoxicating  liquor,  and  that  she 
thereafter  authorized  the  defendants  to  let  him  have  intox- 
icating liquor  when  he  was  not  drunk,  or  when  he  was  sober- 
ing up  from  a  spree,  and  that  the  only  unlawful  sales  of 
liquor  made  by  the  defendants,  or  either  of  them,  to  said 
Niehaus,  were  after  such  authorizing  and  under  the  circum- 
stances so  authorized,  the  plaintiff  *  *  ♦  would  not  be 
entitled  to  recover." 

Said  first  instruction  was  properly  refused.     Its  language 

is  too  broad.     If  the  wife  by  her  conduct  had  encouraged  the 

husband  in  the  formation  of  the  drinking  habit,  and 

5.  she  afterwards  attempted  to  prevent  his  further  use 
of  liquor,  she  would  not  be  deprived  of  her  right  im- 

der  the  statute. 

Said  second  instruction  is  fairly  covered  by  instrue- 

6.  tions  five  and  ten,  given  by  the  court  of  its  own  mo- 
tion. 

The  refusal  to  give  said  third  instruction  was  not  re- 
versible error,  for  the  reason  that  there  was  no  evidence  that 
the  appellee  authorized  the  sale  of  liquor  to  her  hus- 

7.  band,  except  beer,  and  that  only  when  he  was  not 
drinking  and  was  working. 

The  court  refused  to  admit  evidence  of  what  the  decedent 

said  about  the  cause  of  his  drinking.     The  ruling  was  proper 

upon  various  grounds.     The  court  struck  out  what 

8.  w^as  said  to  the  witness  Jack  Groodman  by  Harry  Bee- 
ler,  when  he  subpoenaed  Goodman  as  a  witness  for  the 

9.  plaintiflf.     The  evidence  was  clearly  improper.     The 
action  of  the  court  in  permitting  said  Goodman  on 

10.  cross-examination  to  answer  plaintiff's  question  as  to 
when  it  was  he  saw  the  decedent  go  into  Greeners' 

saloon  and  drink  there,  was  proper  cross-examination. 

We  have  passed  upon  the  questions  discussed  by  counsel, 
and  find  no  reversible  error.  The  verdict  is  not  without  sup- 
port of  the  evidence. 

Judgment  affirmed. 
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ToNG  ET  AL.,  Trustees,  v.  Orr. 

I  No.  6,305.     Filed  February  16,  1909.     Rehearing  denied  May  14, 
1909.    Transfer  denied  December  8,  1909.] 

1.  Trial. —  Interrogatories. —  Contracts, —  Attorney  and  Client. — ^A 
general  verdict  for  plaintiff  in  an  action  on  the  quantum  meruit 
for  services  rendered  as  an  attorney,  is  not  controlled  by  answers 
to  interrogatories  which  fail  to  show  that  the  contract  found 
therein  embraced  the  particular  service  sued  for.    p.  682. 

2.  Attorney  and  Client. — Contracts. — Abandonment  of. — Quantum 
Meruit. — Evidence. — Where  there  is  evidence  tending  to  show 
that  a  client  employed  an  attorney  to  prosecute  a  suit  to  quiet 
title,  the  representation  being  that  the  defense  would  be  merely 
formal,  and  upon  a  hearing  the  defendant  made  a  real  defense 
involving  seriously  contested  litigation,  the  client  instructing  the 
attorney  to  proceed  with  the  case  and  "fight  it  to  a  finish,"  and 
the  client  paid  to  the  attorney,  on  account,  more  than  the  con- 
tract price,  a  verdict  for  a  still  larger  sum  Is  supported,  the  evi- 
dence justifying  an  inference  of  an  abandonment  of  the  contract 
Rabb,  J.,  dissenting,    pp.  682,  685, 693. 

3.  Attorney  and  Client. — Contracts. — ^An  attorney,  like  other  per- 
sons, is  bound  by  his  contracts,    p.  685. 

4.  Trial. — Question  for  Jury. — Contracts. — Whether  a  client  con- 
tracted with  an  attorney  for  the  prosecution  of  a  merely  formal 
suit,  or  for  a  contested  litigation,  is  a  question  of  fact  for  the 
jury.    p.  687. 

5.  Contracts. — Abrogation. — Formalities. — No  formality  Is  neces- 
sary for  the  abrogation  of  an  ordinary  verbal  contract,    p.  694. 

From  St.  Joseph  Circuit  Court ;  Walter  A.  Funk,  Judge. 

Action  by  Joseph  G.  Orr,  against  Lucius  G.  Tong  and  an- 
other, as  trustees.  From  a  judgment  for  plaintiff,  defend- 
ants appeal.    Affirmed. 

Anderson,  Parker  &  Crdbill,  for  appellants. 
Henry  R.  Wair  and  Joseph  G.  Orr,  in  pro.  per.,  for  ap- 
pellee. 

RoBY,  J. — Action  by  appellee  to  recover  the  reasonable 
value  of  services  as  an  attorney  at  law.  The  ease  was  tried  by 
a  jury,  and  a  verdict  and  judgment  had,  in  favor  of  appellee. 
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for  $1,100.  Appellants  moved  for  judgment  on  the  answers 
to  interrogatories  and  for  a  new  trial,  reserved  exceptions  to 
the  adverse  rulings  on  both  motions,  and,  by  assignments, 
bring  the  questions  thus  saved  to  this  court  for  review. 

The  rules  with  regard  to  the  effect  of  interrogatories  as 
against  a  general  verdict  are  well  known.     Those  under  con- 
sideration fail  to  show  that  the  contract  therein  found 

1.  embraced  the  particular  service  sued  for.     The  mo- 
tion for  judgment  was  therefore  correctly  overruled 

upon  this  ground,  as  it  was  upon  other  grounds  which  will 
be  stated  lat^r  in  connection  with  the  ruling  on  the  motion 
for  a  new  trial. 

Appellants  are  the  trustees  of  the  Alexis  Coquillard  estate. 

Co(iuillard,  in  1888,  conveyed  certain  real  estate  to  the  city 

of  South  Bend  for  park  purposes.     The  gift  was  not 

2.  accepted  by  the  city.     In  1892  appellants  took  posses- 
sion of  the  land,  fenced  it,  put  in  crops  and  have  held 

possession  ever  since.  Shortly  after  Coquillard 's  death, 
which  occurred  in  1890,  appellants  began  an  effort  to  recover 
these  lands,  on  the  ground  that  the  city  had  failed  to  comply 
with  the  condition  of  the  gift.  Appellants  had  counseled 
with  appellee  relative  to  the  matter  a  number  of  times  prior 
to  the  employment  out  of  which  this  controversy  arises.  He 
had  appeared  before  the  board  of  public  works  for  them,  for 
the  purpose  of  procuring  a  release  from  the  city  of  its  ap- 
parent title,  and  was  entirely  familiar  with  the  facts  con- 
nected with  the  matter.  In  1901  he  made  a  proposition  to 
the  board  of  public  works  in  behalf  of  appellants,  to  give 
thirteen  lots  on  the  river  bank  for  boulevard  purposes,  and 
also  a  sum  of  money  as  a  consideration  for  the  city  to  quit 
claim  to  them  the  land  in  question.  In  November,  1903,  a 
newspaper  reporter  made  inquiries  of  the  board  of  public 
works  relative  to  the  prospects  for  the  construction  of  the 
boulevard.  The  president  of  the  board,  Mr.  Mclnemy,  went 
to  appellee's  office  and  said:     **I  have  come  down  to  talk 
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to  you  about  the  boulevard.  *  *  *  I  propose  now  to  take 
up  the  question  of  the  North  Side  boulevard  in  earnest.'' 
He  further  said:  **I  have  come  for  the  purpose  of  seeing 
what  arrangements  I  can  make  with  the  Coquillard  estate 
'for  the  purpose  of  getting  these  lots  for  the  boulevard." 
Appellee  told  him  that  it  was  not  worth  while  to  bother  ap- 
pellants about  any  donation  for  the  boulevard  '*as  long  as 
the  city  holds  on  to  the  Coquillard  park  property,  and  will 
not  let  go  of  it."  He  then  restated  the  proposition  thereto- 
fore made  to  the  board  by  appellee  for  appellants,  to  which 
Mclnerny  replied,  that  he  was  perfectly  willing  to  have  it 
done,  that  it  ought  to  be  done,  and  said:  *'I  would  suggest 
this,  that  inasmuch  as  in  any  event  it  would  be  necessary 
to  have  a  suit  to  quiet  title  in  order  to  remove  the  cloud,  that 
the  trustees  institute  their  suit  to  quiet  the  title  to  this  park 
property,  and  the  board  will  submit  the  matter  to  the  court. 
We  will  not  make  any  particular  defense,  submit  the  deed, 
let  him  quiet  the  title  to  the  land,  and  then  let  the  trustees 
of  the  Coquillard  estate  make  us  a  deed  of  the  river  lots  for 
our  boulevard."  Appellee  answered  that  that  would- prob- 
ably be  all  right.  Mr.  Mclnerny  then  said:  '*I  wish  you 
would  see  Mr.  Perley  [one  of  appellants],  and  see  if  some 
arrangement  of  that  sort  cannot  be  made."  Appellee  went 
to  Perley,  as  requested,  and  repeated  the  statements  made  by 
Mclnerny,  and  said  that  he  thought  it  *'a  good  chance  to  set- 
tle the  matter. ' '  Appellant  Perley  said :  * '  What  would  you 
charge,  or  what  would  it  be  worth  for  your  services  for  a 
suit  of  that  sort?"  The  amount  fixed  was  $150,  and  said 
appellant  replied:  "Well,  that  is  reasonable  enough.  Gto 
ahead  and  bring  suit." 

Appellee  thereupon  prepared  and  filed  a  complaint  to  quiet 
title  to  the  eighty-one  acres  of  land  which  Alexis  Coquillard 
in  his  lifetime  attempted  to  donate  to  the  city.  This  land 
was  at  the  time  of  the  trial  worth  $500  an  acre,  and  sub- 
divided it  was  worth  from  $1,500  to  $2,000  an  acre.    A  sum- 
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mons  was  issued  and  the  cause  set  for  trial  three  separate 
times,  and  on  June  7,  1904,  the  city  filed  a  cross-complaint, 
asking  that  the  title  to  said  lands  be  quieted  in  it.  Prior 
thereto  appellee  had  a  conversation  with  Perley,  in  which  lie 
said,  it  was  evident  **that  the  suggestion  of  Mr.  Mclnemy, 
that  we  have  the  matter  disposed  of  in  a  friendly  way,  has 
failed  to  materialize,  or  has  gone  glimmering,  and  that  we 
have  a  fight  on  our  hands."  The  reply  made  by  Perley  was: 
*'Yes,  they  are  trying  to  hold  me  up  for  a  good  deal  more 
land  than  I  agreed  to  give,  or  am  willing  to  give.  (Jo  ahead 
with  the  suit,  and  fight  it  to  a  finish."  Subsequently  the 
cause  was  tried,  the  trial  occupying  parts  of  two  days.  A 
decree  quieting  appellants'  title  to  the  land  was  made.  The 
city  obtained  a  new  trial  as  of  right  on  the  same  day,  addi- 
tional counsel  was  employed,  and  the  case  retried  in  April, 
1905,  such  trial  occupying  four  days,  and  being  a  very  vigor- 
ously contested  one.  While  this  cause  was  pending  appellee 
was  paid  on  account  of  services  $303.39,  about  which  he  testi- 
fied as  follows:  **But  I  think  that  includes  $10  given  to  me 
by  Perley  for  expenses  to  Chicago  in  taking  the  deposition, 
really  leaving  on  account  of  fees  $293.39."  Appellant  Per- 
ley testified  that  the  appellee  made  the  following  proposi- 
tion: **Well,  he  says,  'Sam,  this  will  be  quite  a  prominent 
suit  and  I  would  like  to  take  it  before  Judge  Punk, '  and,  he 
says,  *if  you  will  let  me,  I  will  do  it  for  $150,  and  if  we  do 
not  quiet  the  title  it  will  only  cost  you  the  expenses.'  •  •  • 
Well,  I  hesitated,  and  did  not  want  him  to  do  it,  but  I  turned 
around  to  him  and  said,  'all  right  Joe,  go  ahead.'  "  His 
version  of  the  payments  subsequently  made  is  as  follows: 
*'I  had  no  idea  they  would  do  that  [go  to  the  Supreme 
Court],  but  at  the  same  time  I  figured  that  you  [appellee] 
would  have  some  extra  work,  that  you  were  a  gentleman  and 
I  was,  and  you  had  agreed  to  do  it  for  $150,  and  that  there 
would  be  some  extra  work — ^that  is  where  the  lawyers  get 
even  with  you — and  you  ought  to  get  for  that  $200  or  $300 
extra.    I  thought  you  would  get  that  out  of  me.    Q.    For 
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extras?  A.  Yes.  Q.  Notwithstanding  the  iron-clad  agree- 
ment for  $150  ?  A.  No,  sir.  That  is  just  my  honest  convic- 
tion; and  that  you  needed  your  money,  and  you  ought  to 
have  a  little  something  as  you  went  along ;  and  that  $200  or 
$300  would  be  what  you  earned  out  of  the  proposition.  You 
had  done  it  for  $150,  and  I  would  be  perfectly  safe  in  ad- 
vancing you  a  little,  as  I  have  done  in  every  case." 

The  jury  in  answer  to  interrogatories  found  that  the  $300 
was  paid  on  account.  At  this  stage  of  the  case  the  appellee 
is  entitled  to  the  presumption  that  all  points  were  found  in 
his  favor  so  far  as  there  is  evidence  in  the  record  to  sustain 
such  findings.  The  character  of  appellee's  testimony,  when 
contrasted  with  that  of  appellant  Perley,  part  of  which  only 
has  been  set  out,  leaves  no  room  for  a  different  conclusion. 
It  affirmatively  appears  that  appellee  had  no  other  claim 
against  appellants  at  the  time  these  payments  were  made  ex- 
cept that  arising  out  of  this  transaction.  On  cross-examina- 
tion he  was  asked  if  he  had  not  done  work  during  that  time 
for  an  interurban  railway  company  in  which  Perley  was  an 
officer,  and  he  testified  that  he  had  appeared  in  a  highway 
matter  which  was  still  pending,  and  that  he  had  brought  an 
ouster  suit  for  Perley  before  a  justice,  after  the  park  liti- 
gation was  practically  over,  but  there  is  no  evidence  that  any 
part  of  said  payment  was  made  on  account  of  these  matters. 

The  legal  propositions  involved  in  the  appeal  are  entirely 

well  settled.    An  attorney  is  bound  by  his  contracts  exactly 

as  any  other  person.     Cordes  v.  Bailey  (1906),  39  Ind. 

3.  App.  83;  Lavenson  v.  Wise  (1901),  131  Cal.  369,  63 
Pac.  622.  Had  appellants'  title  been  quieted  in  ac- 
cordance with  the  proposition  made  by  Mclnemy  the  amount 
of  appellee's  compensation  would  have  been  $150  as  agreed 
upon  by  them.    When  appellee  discovered  that  such 

2.    disposition  of  the  matter  could  not  be  made,  he  so 

notified  his  client,  who,  had  he  been  as  reluctant  to 

engage  in  litigation  as  his  testimony  indicates,  could  have 

terminated  the  employment,  and  have  gone  out  of  court  with- 
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out  the  sacrifice  of  any  right.  Instead  of  so  doing  he  uses 
language  which  indicates  that  the  failure  of  such  friendly 
suit  to  materialize  was  due  to  his  own  refusal  to  carry  out 
what  the  city  was  demanding  from  him,  and  his  instruction 
to  **go  ahead  with  the  suit  and  fight  it  to  the  finish,"  en- 
tirely justifies  the  jury  in  finding  that  appellee's  services  in 
the  litigated  suit  were  rendered  upon  appellants'  request,  and 
the  implied  undertaking  to  pay  the  reasonable  value  thereof. 
The  subject-matter  of  the  original  contract  had  ceased  to 
exist.  The  rule  that  an  attorney  cannot  make  use  of  the  re- 
lation between  himself  and  his  client  to  extort  from  the  lat- 
ter an  unjust  and  unreasonable  contract  for  compensation  is 
unquestioned,  but  there  is  no  suggestion  in  this  case  that  any 
advantage  was  taken  of  the  client,  that  any  misrepresenta- 
tion was  made  to  him,  or  that  he  was  unfairly  treated.  Upon 
the  contrary,  every  fact  was  stated,  and  the  conclusions 
reached  were  the  conclusions  of  the  client,  and  it  will  not  be 
held  by  indirection  or  otherwise  that  the  existence  of  the  rela- 
tion furnishes  warrant  for  the  client  to  take  an  unfair  ad- 
vantage of  the  attorney.  That  the  original  contract  was 
abandoned  was  not  only  properly  inferred  by  the  jury  from 
what  was  said  by  the  parties,  but  the  action  of  appellants 
in  making  payments  in  excess  of  $150  operates  as  an  admis- 
sion against  their  interast,  and  justified  the  finding  that  the 
reasonable  value  of  the  services  rendered  was  what  they  were 
undertaking  to  pay.  Frazier  v.  Myers  (1892),  132  Ind.  71. 
It  will,  of  course,  not  do  to  say  that  having  originally  con- 
tracted with  reference  to  a  suit  to  quiet  title,  and  having 
prosecuted  a  suit  to  quiet  title,  that  therefore  there  has  been 
no  change  of  subject-matter.  There  is  as  much  difference 
between  the  suit  contemplated  by  the  original  agreement  and 
the  suit  in  fact  conducted  as  there  is  between  the  construc- 
tion of  a  smokehouse  and  a  schoolhouse.  If  appellants*  as- 
sumption in  this  case  were  entertained,  it  would  logically  fol- 
low that  the  same  doctrine  applies  to  building  contracts,  and 
thus  applied  it  becomes  too  absurd  to  discuss. 
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Whether  the  agreement  as  to  fees  had  reference  to  the  liti- 
gation which  was  in  fact  waged,  or  whether  it  had  reference 
only  to  the  formal  suit  contemplated  by  the  Mclnemy 
4.    proposition,  was  a  question  of  fact,  and  it  would  be 
difficult  to  find  evidence  in  this  record  upon  which  to 
sustain  a  verdict  for  appellants,  had  the  jury  found  for 
them,  as  it  did  not  do. 
Judgment  affirmed. 

Comstock,  P.  J.,  Watson,  C.  J.,  and  Myers,  J.,  concur. 
Hadley,  J.,  files  concurring  opinion.  Rabb,  J.,  files  dissent- 
ing opinion. 

Concurring  Opinion. 

Hadley,  J. — I  am  in  full  accord  with  the  expressions  and 
principles  laid  down  in  the  dissenting  opinion  of  Rabb,  J., 
in  this  case,  with  reference  to  the  duties  and  obligations  of 
an  attorney  to  his  client,  and  of  the  absolute  good  faith  that 
must  be  exercised  in  such  relation ;  but  I  concur  in  the  opin- 
ion and  decision  of  the  court  as  here  expressed,  for  the  rea- 
son that  it  is  clear  from  the  record  as  exhibited  by  the  fore- 
going opinion  that  appellants  understood  and  believed  that 
the  original  contract  was  annulled,  and  that  the  prosecution 
of  the  suit,  after  it  ceased  to  be  a  friendly  or  formal  matter, 
was  under  a  new  contract.  This  is  the  interpretation  placed 
upon  the  relation  of  the  parties  by  appellants,  and,  under  the 
circumstances  of  their  position  and  condition,  they  should 
be  held  bound  by  such  interpretation.  As  was  said  in  the 
case  of  City  of  Chicago  v.  Sheldon  (1869),  9  Wall.  50,  19 
L.  Ed.  594:  **In  cases  where  the  language  used  by  the  par- 
ties to  the  contract  is  indefinite  or  ambiguous,  and,  hence,  of 
doubtful  construction,  the  practical  interpretation  by  the 
parties  themselves  is  entitled  to  great,  if  not  controlling,  in- 
fluence." Vinton  v.  Bahhcin  (1884),  95  Ind.  433;  Smith  v. 
Board,  etc.  (1893),  6  Ind.  App.  153;  Board,  etc,  v.  Gibson 
(1902),  158  Ind.  471;  Diamond  Plate  Class  Co.  v.  Tennell 
(1899),22Ind.  App.  132. 
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Dissenting  Opinion. 

Rabb,  p.  J. — I  am  unable  to  concur  with  the  opinion  of 
the  majority  of  the  court  in  this  case,  for  the  following  rea- 
sons: 

One  of  the  reasons  of  appellants'  motion  for  a  new  trial  is 
that  the  evidence  is  insufficient  to  sustain  the  verdict.  Look- 
ing to  the  evidence,  there  is  no  dispute  between  the  parties 
but  that  the  services  rendered  by  appellee,  for  which  he  seeks 
a  recovery  in  this  action,  were  professional  services  rendered 
by  him  as  the  attorney  for  the  appellants  in  a  suit  waged  by 
them  against  the  city  of  South  Bend  to  quiet  title  in  the 
trustees  to  these  lands  conveyed,  in  the  year  1888,  by  the 
decedent,  Coquillard,  to  the  city  for  park  purposes.  It  is 
not  disputed  by  appellee,  and  it  is  the  theory  of  his  case,  that 
he  was  employed  by  the  trustees  in  November,  1903,  to  insti- 
tute this  suit  to  quiet  title,  that  at  the  time  of  his  employ- 
ment a  special  contract  was  made  between  himself  and  the 
trustees,  by  which  he  was  to  be  paid  for  his  services  in  such 
suit  the  sum  of  $150,  and  that  under  this  agreement  the  suit 
was  begun  by  him.  But  it  is  his  contention  that,  at  the  time 
the  contract  of  employment  was  made  and  the  suit  begun,  it 
was  the  mutual  understanding  of  himself  and  the  appellants 
that  the  suit  would  be  a  friendly  one,  and  that  a  vigorous 
defense  would  not  be  made  by  the  city,  but  that  the  city, 
contrary  to  the  expectation  of  the  parties,  appeared  in  the 
case  and  made  a  vigorous  defense,  requiring  the  expenditure 
on  his  part  of  more  time  and  enorgy  in  the  prosecution  of 
the  case  than  the  contract  of  employment  contemplated. 

The  character  of  the  suit  waa  in  nowise  changed.  The 
suit  that  the  appellee  contracted  to  institute  and  conduct  for 
the  appellants,  and  which  he  did  institute  under  his  agree- 
ment, and  did  conduct,  was  one  to  quiet  the  appellants'  title 
to  the  lands  in  question  against  the  city.  All  the  services 
rendered  by  appellee,  for  which  he  seeks  a  recovery  in  this 
action,  were  in  the  prosecution  of  that  particular  suit  and 
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none  other.  It  appears  from  the  evidence  that  the  suit  was 
instituted  at  the  suggestion  of  the  appellee,  and  that  all  ap- 
pellants knew  regarding  the  character  of  the  defense  that 
the  city  would  make  was  what  appellee  told  them.  It  is  not 
pretended  that  appellants  made  any  representations  to  the 
appellee,  regarding  the  nature  of  the  defense  that  would  be 
made  by  the  city,  and  tho  character  of  litigation  that  would 
ensue  upon  the  bringing  of  the  suit,  to  influence  him  in  fixing 
the  amount  of  his  compensation.  The  matter  of  attorneys' 
fees,  in  conducting  litigations  for  their  clients,  is  one  of  great 
importance,  both  to  the  attorney  and  the  client,  and  one 
about  which  their  views  are  very  apt  to  differ  widely.  The 
value  of  the  professional  services  of  attorneys  is  not  like  the 
value  of  marketable  commodities,  such  as  wheat  and  corn; 
any  one  may  tell  what  they  are  worth  by  a  glance  at  the 
daily  market  reports.  The  attorney's  services  have  no  fixed 
and  certain  value  that  clients  or  any  one  else  can  reckon 
upon.  If  the  value  of  such  services  is  not  fixed  by  contract, 
it  must  be  determined  by  the  testimony  of  members  of  the 
legal  profession,  and  there  are  no  well-defined  rules  by  which 
even  they  can  accurately  tell  what  such  services  are  worth. 
This  is  well  illustrated  by  the  evidence  in  this  case,  where,  in 
the  opinion  of  reputable  attorneys,  the  value  of  the  appellee's 
services  in  the  suit  to  quiet  title  varied  from  $475  to  $4,000. 
Under  such  conditions,  where  the  matter  of  an  attorney's 
fee,  as  between  attorney  and  client,  is  left  to  be  determined 
by  the  value  of  such  services  as  shall  be  measured  by  the  at- 
torney's professional  brethren,  it  is  quite  natural  that  the 
client  should  feel  himself  more  or  less  at  a  disadvantage. 
This  disadvantage  can  only  be  obviated  by  contracting  in  ad- 
vance what  shall  be  charged  for  the  particular  service  ren- 
dered. And  where  a  client  has  taken  the  precaution  to  re- 
lieve himself  from  this  embarra<*sment  by  contracting  with 
his  lawyer  as  to  what  his  fee  shall  be  for  conducting  the  suit 
he  propases  to  bring  or  defend,  thereby  rendering  fixed  and 
Vol.  44—44 
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certain  that  part  of  the  expense  of  litigation,  which  would 
otherwise  be  uncertain  and  beyond  his  power  to  approximate, 
and  which  he  would  naturally,  as  a  prudent  business  man, 
consider  with  grave  apprehension  before  entering  upon  the 
litigation,  his  contract  with  his  attorney  is  not  to  be  lightly 
cast  aside,  and  the  attorney  permitted  to  ignore  it  after  the 
services  are  rendered,  and  have  his  compensation  measured, 
not  by  his  open  contract  made  with  his  client  when  they  are 
at  arm's  length,  but  by  what  his  professional  brethren  may 
consider  the  services  worth  after  they  have  been  performed. 
Attorneys  at  law  are  officers  of  the  court,  as  much  so  as  the 
judge  on  the  bench.  **They  are  ministers  of  the  law.'*  The 
relation  of  attorney  and  client,  having  once  been  established, 
the  attorney  is  morally  and  legally  bound  to  exercise  the  ut- 
most good  faith  in  his  dealings  with  his  client ;  and  if,  at  the 
inception  of  his  employment,  he  has,  by  contract  with  his 
client,  fixed  the  amount  of  compensation  in  the  particular 
case  or  service  he  is  entering,  if  circumstances  subsequently 
arise  in  the  progress  of  the  case  that  makes  it  apparent  to 
the  attorney  that  the  compensation  thus  contracted  for  is 
not  adequate,  or  that  he  will  be  required  to  render  services 
for  his  client  in  the  prosecution  or  defense  of  the  case  which 
he  does  not  think  covered  by  the  contract,  it  is  his  duty 
promptly  to  inform  his  client  of  that  fact,  so  that  he  may 
have  an  opportunity  to  make  a  new  contract  in  reference  to 
the  attorney's  fee,  or  if  this  cannot  be  done,  exercise  his  judg- 
ment with  reference  to  proceeding  with  the  case,  with  the 
matter  of  attorney's  fees  undetermined.  And  the  attorney 
failing  to  do  this,  and  proceeding  without  saying  a  word  to 
his  client  with  reference  to  compensation  for  his  services,  will 
be  bound  by  the  contract  of  employment. 

I  think  the  case  of  Lavenson  v.  Wise  (1901),  131  Cal. 
369,  63  Pac.  622,  correctly  decides  the  law  as  applied  to  the 
question  here  involvcnl,  and  is  directly  in  point.  In  that  case 
Wise  held  a  note  on  certain  parties  for  $9,760.  He  con- 
tracted with  an  attorney  to  collect  the  same  by  suit,  agreeing 
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to  pay  to  the  attorney  for  his  services  $50  in  cash,  and  $500 
out  of  the  proceeds  of  the  collection.  By  his  statements  and 
representations  to  the  attorney  at  the  time  of  the  employ- 
ment he  led  him  to  believe  that  the  case  would  not  be  liti- 
gated, but  after  suit  was  brought  the  defendant  appeared  and 
filed  affirmative  answers,  setting  up  valid  defenses,  and  pro- 
longed and  seriously-contested  litigation  followed,  resulting 
in  a  judgment  against  the  plaintiff.  The  services  of  the  at- 
torney in  litigating  the  case  were  of  the  value  of  $1,000,  and 
after  its  determination  he  sued  his  client  on  the  quantum 
meruit  for  the  value  of  such  services.  The  attorney  dis- 
covered at  once  on  the  filing  of  the  defendant's  answer  in 
that  case  that  the  case  would  be  litigated,  and  the  nature  of 
the  litigation,  but  nothing  was  said  by  him  to  his  client  re- 
garding the  compensation  for  his  services,  or  that  he  would 
demand  any  other  or  different  compensation  than  was  origi- 
nally contracted  for.  It  was  held  in  that  case  that  the  attor- 
ney could  not  recover  on  the  quantum  meruit  for  the  services 
thus  rendered,  and  it  was  said  by  the  court  in  deciding  the 
case:  ''Mr.  Rothschild  did  nothing  and  said  nothing  which 
would  lead  Mr.  Wise  to  suppose  that  any  change  was  to  be 
made  in  the  contract  of  employment.  *  •  •  In  the  con- 
versation which  preceded  the  signing  of  the  receipt  there  was 
nothing  said  about  paying  any  fee  in  the  event  the  suit  was 
litigated ;  it  was  assumed  by  both  parties  that  it  would  not 
be  litigated.  *  *  *  He  [Rothschild]  could  not  proceed 
with  the  case  as  though  the  contract  was  still  in  force,  with 
a  mental  reservation  that  he  would  repudiate  it  or  rescind  it 
after  the  trial  should  his  client  be  cast  in  the  suit.  •  •  * 
Even  though  Wise  gave  him  every  assurance  that  he  could 
overcome  this  defense,  it  did  not  change  the  fact  that  the 
contract  of  employment  still  bound  Rothschild,  and  continued 
to  do  so  until  modified,  superseded  by  another,  or  rescinded." 
The  case  cited  and  the  case  at  bar  are  exactly  parallel,  in 
that  in  each  case  there  was  an  express  contract  before  the 
suit  was  brought,  and  at  the  time  the  attorney  was  employed, 
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to  pay  a  fixed  sum  as  compensation  for  services  rendered  in 
the  particular  suit;  that  an  active  defense  was  not  antici- 
pated ;  that  nothing  was  said  about  paying  any  different  sum 
in  the  event  that  active  litigation  followed ;  that  in  each  case 
the  defense  disappointed  the  expectation  of  attorney  and 
client,  and  made  more  vigorous  defenses  than  was  expected 
of  him.  In  the  case  cited  the  defendant  was  not  ex- 
pected to  litigate  the  case  at  all.  In  this  case  the  attorney 
was  expected  to  litigate  it  only  in  a  ** friendly"  way,  and  the 
case  is  stronger  for  the  client  than  the  case  cited,  in  that  here 
the  client  made  no  representation  whatever  as  to  the  nature 
of  the  defense  that  would  be  made ;  while  in  the  case  cited 
the  attorney  at  the  time  he  entered  into  the  contract  was  in- 
duced by  the  representations  of  the  client  to  believe  that  the 
case  would  not  be  litigated.  Numerous  cases  are  cited 
by  counsel  for  appellee  as  supporting  his  contention  that  the 
services  charged  for  in  this  action  are  not  services  that  come 
within  the  purview  of  the  contract  entered  into  between  the 
client  and  attorney  at  the  inception  of  the  cuit,  and  at  the 
time  his  employment  was  made.  I  have  made  a  careful 
examination  of  all  of  them,  and  I  do  not  think  they  apply 
to  the  case. 

The  case  of  Bartholomew  v.  Langsdale  (1871),  35  Ind.  278, 
cited  with  apparent  confidence  by  appellee  as  sustaining  his 
view,  is  not,  in  my  judgment,  at  all  in  point.  In  that  case 
the  attorney  was  employed  simply  to  take  down  the  evidence 
so  that  it  might  be  copied  into  a  bill  of  exceptions.  The  serv- 
ices he  sued  for  were  of  an  entirely  different  character — the 
preparation  of  the  case  for  the  Supreme  Court.  The  case  of 
Singer,  Nimick  d'  Co.  v.  Steele  (1888),  125  111.  426,  17  N.  E. 
751,  presents  a  very  different  question  from  the  one  here  in- 
volved. In  that  case  an  attorney  was  employed  at  a  fixed 
fee  to  obtain  the  settlement  of  a  large  claim,  which  he  did, 
and  in  the  settlement  took  an  assignment  of  a  large  number 
of  collateral  claims.  After  the  settlement  had  been  so  ef- 
fected, it  became  necessary  to  render  services  in  the  collec- 
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tion  of  these  collateral  claims,  and  it  was  held  that  such  serv- 
ices were  not  covered  by  the  original  contract.  The  case  of 
Sanders  v.  Seelye  (1889),  128  111.  631,  21  N.  E.  601,  was  a 
contract  between  an  attorney  and  client  for  a  fixed  fee  for  the 
services  of  the  attorney  in  conducting  a  case  through  the 
Appellate  Court.  It  was  held  that  this  contract  did  not 
cover  services  rendered  in  afterwards  conducting  the  same 
case  through  the  Supreme  Court.  I  think  all  the  other  cases 
which  have  been  Sted  belong  in  the  same  class,  and  that 
there  is  a  wide  distinction  between  them  and  the  case  at  bar, 
where  all  the  services  were  rendered  in  the  one  case,  in  the 
one  court,  and  under  the  employment  originally  made. 

It  is  further  contended  that  the  appellants,  by  their  own 
construction  of  the  contract,  are  estopped  from  asserting  that 
the  appellee  is  not  entitled  to  recover  on  the  quantum  meruit, 
for  the  alleged  reason  that  they  paid  to  the  appellee  for  his 
services  more  than  the  contract  called  for,  and  by  so  doing 
they  placed  a  construction  upon  the  contract  adverse  to  what 
they  are  now  contending  for.  I  think  the  evidence  does  not 
justify  this  claim.  It  is  true  that  it  does  show  that  $300,  or 
about  that  sum,  was  paid  by  appellants  to  appellee,  but  it  is 
not  shoAvn  that  it  was  paid  on  account  of  services  rendered 
in  this  case,  but  that  the  appellee  was  employed  in  numerous 
other  matters,  and  the  payments  were  not  specifically  made 
upon  any  claim. 

I  think  the  evidence  is  ^-hoUy  insufficient  to  sustain  the 
verdict  of  the  jury,  and  that  appellants'  motion  for  a  new 
trial  should  have  been  sustained. 

On  Petition  for  Reheahing. 

RoBY,  J.— The  case  of  Cordes  v.  Bailey  (1906),  39  Ind. 

App.  83,  is  not  in  conflict  with  the  decision  herein.     It  was 

held  in  that  case  that  the  parties  were  bound  by  their 

2.    contract.     It  was  not  held  that  parties  competent  to 

make  a  contract  might  not,  at  tbeir  pleasure,  cancel, 
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al)aii(lon,  modify  or  change  it.     It  is  not  necessary  to  decide 

whether  there  is  evidence  in  the  record  sufficient  to  sustain 

a  finding  that  the  original  contract  had  not  been  abandoned. 

The  sole  question  is  whether  there  is  evidence  to  sustain  the 

finding  made  by  the  general  verdict,  and  that  being  the  case, 

an  affirmance  follows. 

There  is  no  special  formula  or  set  of  words  which  must  be 

used  in  abrogating  or  modifying  a  contract.     The 

5.     question  is  one  of  fact,  to  be  determined  in  the  trial 

court  upon  the  evidence  in  each  case. 
The  petition  for  rehearing  is  overruled. 


HoTMiRE  V.  O'Brien. 

[No.  0,573.    Filed  December  9,  1909.] 

1.  Contracts. —  Oral. —  Sharing  Proceeds  of  Suit. —  Statute  of 
Frauds. — An  oral  contract  between  two  creditors  that  they  would 
separately  8ue  their  debtor,  share  expenses  equally,  and  share 
equally  in  the  money  collected.  Is  not  within  the  statute  of  frauds, 
p.  696. 

2.  Contracts. — Champerty. — ^A  contract  between  two  creditors  that 
they  would  separately  sue  their  debtor,  share  expenses  equally, 
and  share  equally  in  the  amounts  realized,  is  not  champertous. 
p.  696. 

3.  Appeal. — Weighing  Evidence.—^he  Appellate  Court  will  not 
weigh  conflicting  evidence,    p.  698. 

4.  Appeal. — Instructions. — When  Part  of  Record. — Under  §561 
Bums  1908,  Acts  1907,  p.  652,  providing  that  "all  instructions 
♦  ♦  ♦  shall  be  filed  with  the  clerk  of  the  court  at  the  close  of 
the  instructions  of  the  jury,*'  instructions  cannot  be  considered 
as  a  part  of  the  record,  unless  it  appears  by  a  proper  record 
entry  that  such  Instructions  were  filed  witli  the  clerk  at  the  close 
of  the  instructions.  Hammond,  etc..  Electric  R.  Co.  v.  Antonia, 
41  Ind.  App.  835,  overruled,    p.  698. 

From  Jay  Circuit  Court ;  John  F.  LaFollette,  Judge. 

Action  by  Anna  E.  O'Brien  against  Richard  Hotmire. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 
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Jacob  F.  Denney,  for  appellant. 
James  J.  Moran,  for  appellee. 

Myers,  C.  J. — Appellee  brought  this  action  against  appel- 
lant to  recover  one-half  of  a  sum  of  money  collected  by  ap- 
pellant on  account  of  a  judgment  in  his  favor  against  an- 
other. The  complaint  was  in  three  paragraphs.  The  first 
two  paragraphs  were  practically  alike,  and,  in  substance, 
show  that  on  January  7,  1891,  Jonas  M.  Lambum,  of  Jay 
county,  Indiana,  was  indebted  to  the  husband  of  appellee 
and  to  appellant,  respectively,  in  large  sums  of  money ;  that 
at  that  time  Lambum  was  the  owner  of  certain  real  estate, 
which  he  thereafter  conveyed  to  his  son,  leaving  no  property 
subject  to  execution ;  that  he  refused  to  pay  said  indebted- 
ness;  that  appellant  and  the  husband  of  the  appellee  entered 
into  an  agreement,  whereby  they  employed  counsel  and 
brought  suit  against  Lamburn  to  obtain  judgments  for  the 
several  amounts  of  money  due  to  each  of  them,  and  to  set 
aside  said  conveyance  as  fraudulent;  that  each  agreed  to 
pay  one-half  of  any  expense  of  said  suits,  and  equally  to  di- 
vide the  proceeds  which  might  be  derived  therefrom.  The 
suit  brought  by  appellant,  pursuant  to  said  agreement,  was 
prosecuted  to  final  judgment,  and  a  decree  was  entered  set- 
ting aside  said  conveyance  as  fraudulent.  For  the  purpose 
of  saving  expense,  the  equity  of  Lambum  in  the  land  being 
small,  the  attorneys  having  in  charge  the  collection  of  said 
claims  dismissed  that  part  of  the  complaint  of  appellee's  hus- 
band which  attacked  said  conveyance,  and  judgment  by  de- 
fault was  taken  against  Lambum;  that  each  contributed 
one-half  of  the  expense  of  both  suits.  In  1899  appellee's 
husband  died,  and  all  of  his  property,  including  his  interest 
in  these  judgments,  was  set  over  to  the  appellee  as  his  widow 
under  §2943  Bums  1908,  §2419  R.  S.  1881.  In  1904  appel- 
lant received  $560  on  his  judgment,  that  being  the  only  sum 
ever  received  upon  either  judgment,  and  which  amount  he 
still  retains,  and  refuses  to  pay  any  part  of  the  same  to  appel- 
lee.   The  third  paragraph  was  for  money  had  and  received. 
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A  demurrer  to  each  paragraph  for  want  of  facts  was  over- 
ruled, answer  in  denial,  trial  by  jury,  verdict  in  favor  of 
appellee  for  $261.45,  and  judgment  on  the  verdict. 

Appellant  insists  that  the  first  and  second  paragraphs  of 
the  complaint  are  bad,  because :  (1)  The  contract  sued  on  is 
within  the  statute  of  frauds;  (2)  that  it  was  champertous, 
and  therefore  void. 

While  this  action  was  based  upon  an  alleged  verbal  con- 
tract, it  was  not  upon  a  parol  promise  to  pay  the  debt  of 
another.     The  parties  to  the  contract  had  valid  claims 

1.  against  the  debtor,  and  each  was  to  pay  one-half  of 
the  expense  necessary  to  enforce  the  payment  of  his 

claim,  and  was  to  divide  equally  whatever  amount  was  col- 
lected. So  that,  by  virtue  of  this  contract,  each  was  en- 
titled to  one-half  of  the  proceeds  received  on  account  of 
either  claim  against  the  debtor.  It  was  simply  a  joint  agree- 
ment between  the  parties  to  the  contract,  whereby,  in  con- 
sideration of  the  payment  of  the  expenses  of  certain  suits 
equally,  they  were  to  share  equally  and  without  priority  in 
the  proceeds  realized  through  their  joint  efforts.  It  was  a 
matter  about  which  they  had  a  right  to  contract.  Each 
was  interested  in  the  collection  of  claims  against  the  same 
debtor,  and  to  allow  appellant  to  retain  all  of  the  money 
thus  received  would  be  to  sanction  a  purpose,  morally  and 
legally  contrary  to  fair  dealing  and  common  honesty.  The 
paragraphs  were  not  subject  to  the  first  objection  urged 
against  them. 

As  to  the  second  objection,  it  certainly  appears  that  both 

parties  to  the  contract  were  interested  in  the  suits  against 

their  common  debtor.    The  most  that  can  be  said  in 

2.  this  respect,  against  appellee's  right  to  maintain  this 
action,  is  that  her  husband  assisted  appellant  in  main- 

taining  his  suit,  by  the  payment  of  one-half  of  the  expenses 
thereof.  lie  was  not  a  stranger  to  that  suit  and  was  not  an 
intermeddler  in  the  sense  required  to  render  the  contract  void 
on  the  ground  of  champerty  or  for  illegal  maintenance.    For 
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it  has  been  held  that  where  a  party  has  an  interest,  direct  or 
remote,  immediate  or  contingent,  existing  at  the  time  the 
suit  is  commenced,  the  right  of  such  party  to  assist  in  main- 
taining such  a  suit  exists  and  may  be  exercised.  Smith  v. 
Flack  (1884),  95  Ind.  116,  125;  Board,  etc.,  v.  Janieson 
(1882),  86  Ind.  154,  162.  In  the  case  of  Tron  v.  Lewis 
(1903),  31  Ind.  App.  178,  186,  it  was  held  that  '*an  agree- 
ment to  contribute  to  the  expenses  of  litigation  in  which  the 
person  so  agreeing  is  interested,  or  may  reasonably  suppose 
himself  to  be  interested,  by  reason  of  having  an  interest  in 
the  question  at  issue,  is  not  a  champertous  agreement  or  one 
subject  to  the  charge  of  maintenance. '*  Citing  cases.  In 
Mud  Valley,  etc,  Oas  Co.  v.  Hitchcock  (1907),  40  Ind.  App. 
105,  it  was  said  that  champerty  "is  the  aiding  of  a  litigant, 
with  money  to  prosecute  or  defend  his  suit,  by  a  stranger 
having  no  interest,  direct  or  remote,  immediate  or  contingent, 
upon  an  agreement  with  the  party  in  interesi:  whereupon  such 
stranger  is  to  receive  a  part  of  the  thing  in  dispute.  Stot- 
senhurg  v.  Marks  [1881],  79  Ind.  193;  Quigley  v.  Thomp- 
son [1876],  53  Ind.  317."  In  this  case  no  facts  are  exhibited 
in  either  paragraph  of  the  complaint  under  consideration 
bringing  the  contract  sued  on  within  any  of  the  definitions  of 
champerty  or  maintenance,  either  at  common  law  or  within 
the  doctrine  as  recognized  and  enforced  in  this  State.  Both 
parties  to  the  contract  were  interested  in  the  subject-matter ; 
both  had  claims  of  equal  standing  against  the  debtor,  and 
the  contract  appears  to  have  been  made  in  good  faith.  It 
was  not,  therefore,  subject  to  the  charge  suggested  by  the 
appellant. 

Appellant  in  his  motion  for  a  new  trial  insists :  (1)  That 
the  verdict  is  not  sustained  by  suflScient  evidence;  (2)  that 
certain  instructions  given  by  the  court  to  the  jury  were  erro- 
neous; (3)  that  the  court  erred  in  refusing  to  give  certain 
instructions  asked  for. 

There  is  evidence  in  the  record  to  sustain  the  verdict  of  the 
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jury.     While  the  evidence  is  conHietiiig  as  to  some 

3.  material  facts,  yet  for  us  to  disturb  the  verdict  would 
require  that  we  weigh  the  evidence,  and  this  we  can- 
not do. 

Appellee  insists  that  the  instructions  are  not  in  the  record. 

On  this  subject  the  record  is  as  follows:    "Come  the  parties, 

by  counsel,  and  argument  of  counsel  being  completed, 

4.  the  court  now  instructs  the  jur}',  in  writing  only,  and 
the  instructions  given  and  those  refused  are  ordered 

filed  and  made  a  part  of  the  record  herein,  which  said  in- 
structions so  given  and  refused  are  as  follows.''  Then  fol- 
low three  instructions  marked  ** Given,"  then  follow  three 
instructions  requested  by  defendant,  the  first  marked 
** Given,"  the  second  and  third  marked  ** Refused."  Then 
follow  instructions  four  and  five  marked  ** Given,"  at  the 
close  of  which  appear  the  words  '*  April  9,  1907,  John  F.  La- 
Follette,  Judge  Jay  Circuit  Court."  Then  follow  memo- 
randa, referring  to  instructions  by  numbers,  given  by  the 
court  of  its  own  motion,  an3  those  requested  by  the  defend- 
ant and  refused,  and  reciting,  '*and  no  other  instructions 
were  read  or  given  to  them  [jury]  in  said  cause.  John  P. 
LaFoUette,  Judge,  Jay  Circuit  Court."  Then  follow  memo- 
randa referring  to  the  instructions  given  by  the  court  on  its 
own  motion  by  numl)ers,  and  those  requested  by  the  plaintiff 
and  given,  and  those  requesto<l  by  the  defendant  and  re- 
fused ;  showing  that  the  defendant  reserved  an  exception  to 
all  given  as  well  as  to  those  requested  by  him  and  refused, 
and  signed  by  the  attorney  for  the  defendant.  Then  follows 
a  copy  of  instructions  requested  by  plaintiff,  some  marked 
"given"  and  some  ** refused."  Our  code  provides  that  **all 
instructions  requested,  whether  given  or  refused,  and  all  in- 
structions given  by  the  court  of  its  own  motion,  shall  be  filed 
with  the  clerk  of  the  court  at  the  close  of  the  instructions  of 
the  jury."  §561  Burns  1908,  Acts  1907,  p.  652.  It  will 
be  seen  that  there  is  no  record  entry  showing  that  the  in- 
structions given  or  refused  were  filed  with  the  clerk  of  the 
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court  at  the  close  of  the  instructions  to  the  jury.  Such  an 
entry  was  necessary  in  order  to  bring  the  instructions  into 
the  record  under  the  act  of  1907,  supra,  which  was  in  force 
March  12,  1907.  Elrod  v.  Purlee  (1905),  165  Ind.  239;  In- 
dianapolis, etc.,  R.  Co.  V.  Ragan  (1909),  171  Ind.  569. 

In  the  case  of  Thompson  v.  Thompson  (1901),  156  Ind. 
276,  it  was  held  to  be  settled  **that  in  order  to  make  the  in- 
structions a  part  of  the  record  in  a  civil  case,  without  a  bill 
of  exceptions,  they  must  be  filed  in  open  court  [§542  Bums 
1894,  cl.  6,  §533  R.  S.  1881],  and  the  record  must  affirma- 
tively show  they  were  so  filed."  The  cases  to  which  we  have 
just  referred  are  controlling  of  the  question  now  being  con- 
sidered, and  we  must,  therefore,  hold  that  the  instructions 
are  not  in  the  record.  In  the  case  of  Hammond,  etc..  Electric 
R.  Co.  V.  Antonia  (1908),  41  Ind.  App.  335,  this  court  held 
that  a  record  similar  to  the  one  before  us  sufficiently  showed 
that  the  instructions  were  properly  filed.  That  decision 
seems  to  be  in  conflict  with  the  holding  of  the  Supreme  Court, 
and  to  that  extent  that  decision  is  now  overruled. 

Having  considered  all  of  the  errors  relied  on  by  the  appel- 
lant, and  finding  no  reversible  error,  the  judgment  is  affirmed. 


Welker  v.  Appleman. 

[No.  0,575.     Filed  December  9,  1909.] 

1.  Liens. — Waiver. — Surrender  of  Posseftsion. — Agents. — ^The  sur- 
render of  possession  of  goods,  by  an  agent,  with  no  intention  of 
preserving  his  lien,  constitutes  a  waiver  of  such  lien,  and  defeats 
such  agent's  claim  therefor,    p.  703. 

2.  Pleading. — Answer. —  Reply. —  Replevin. —  Liens. —  Waiver. — 
An  answer,  In  an  action  in  replevin,  showing  that  the  defendant 
ngent  retained  a  common-law  Hon  on  the  goods  In  question,  Is 
suffioipnt  without  negativing  a  waiver  of  such  lien  by  a  surrender 
of  possession,  such  waiver  constituting  a  proper  matter  for  reply, 
p.  703. 

3.  Liens. — Continuance  after  Surrender  of  Possession. — Af/cnts. — 
As  between  a  principal  and  his  agent,  the  surrender  of  possession 
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by  the  Rf^nU  no  intention  to  relinquisli  his  lien  existing,  does  not 
extin^ish  hiK  lien.    p.  703. 

4.  Pleading. — Atixtcer. — Burden  of  Proof. —  Liens, —  Agents. —  An 
answer,  in  an  action  in  replevin,  that  the  defendant  was  plain- 
tifTs  a^t^'nt  for  the  purchase  of  tlie  wool  in  question;  that  de- 
fendant i>erforuied  his  part  of  the  contract  and  that  he  retains 
{H>Hs<>Ksi()n  only  for  the  purpose  of  securing  his  lien,  is  sufficient, 
8U(*h  answer  being  in  denial  of  plaintiff's  ownership,  and  casting 
the  Imrtlcu  of  proving  ownership  ui>on  the  plaintiflT.    p.  703. 

f).  Tbial. — Interrogatories, — Inferences  Against  Verdict. — Liens. — 
tiurrendcr  of  PosHCssion — An  answer  to  an  interrogatory  to  the 
Jury  showing  the  contract  L)etweeu  an  agent  and  his  principal  to 
tK?  that  tlic  n^ent  should  purchase  wool,  that  the  principal  should 
furnish  the  necessary  money  for  payment,  and  saciss  for  storing, 
and  that  for  "storing,  sacking  and  delivering  the  same  on  l)oard 
the  ears  as  aforesaid,"  the  agent  should  receive  one  cent  per 
IM)und  for  the  wool  purchased,  cannot  be  construed  with  an  an- 
swer to  another  interrogatory  making  It  read  that  the  agent 
sliould  deliver  the  wool  "to  plaintiff  on  board  the  ears  at  the 
deiH)t  for  sliipment,"  eaiKJcially  where  in  the  latter  answer  the 
Jury  expressly  denied  the  execution  of  the  contract  as  thus  con- 
tended for.    p.  705. 

6.  Trial. — Interrogatories. — Inferences. — Inferences  will  not  be  In- 
dulged in  supi)ort  of  answers  to  interrogatories  as  against  a  gen- 
eral verdict    p.  70(1. 

7.  Trlal. — Interrogatories. —  Liens. —  Agents. —  Delivery  to  Princi- 
pal. — Answers  to  interrogatories  that  an  agent  contracted  to  de- 
liver wool  to  his  principal  on  board  the  cars  for  shipment,  are 
not  in  irreconcilable  conflict 'with  a  general  verdict  for  the  agent, 
where  his  answer  averred  that  he  retained  a  lien  for  his  services 
upon  such  wool  so  delivered,    p.  706. 

8.  Principal  and  Agent. — Commissions. — Liens  For. — Contracts. — 
Completion. — Where  the  time  for  payment  of  an  agent's  commis- 
sions is  not  specified,  they  are  due  upon  the  completion  of  the 
service,    p.  706. 

9.  Sales. — Passage  of  Title. — Implied  Conditions. — The  vendor's  de- 
livery of  tlie  goods  ordinarily  passes  title  to  the  property,  but  an 
implied  condition  thereof  Is  the  immediate  payment  of  the  price 
by  the  purchaser,  and,  failing  therein,  the  vendor  may  reclaim  his 
property,    p.  706. 

10.  Principal  and  Aoknt. — Liens. — Delivery. — An  agent  who  pur- 
chases wool  and  delivers  it  on  board  cars  for  his  principal,  has 
the  right  to  retain  iK)sses8ion  thereof  until  his  commissions  are 
paid.    p.  707. 

11.  liiENS. — Abrogation. — Cotitrarts. — A  common  law  lien  is  de- 
stroyed by  a  contract  between  the  parties  inconsistent  therewith, 
p.  707. 
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12.  Liens. — Relinquishment, — Contracts, — ^A  contract  to  pay  com- 
missions at  a  time  subsequent  to  tlie  delivery  of  ttie  goods,  is  a 
relinquishment  of  the  common-law  lien  for  such  commissions, 
p.  708. 

13.  Liens. — Conversion. — Demand. — A  lienor's  claim  of  absolute 
ownership  when  demand  is  made  by  the  owner  constitutes  a  con- 
version, but  his  claim  of  right  of  possession  until  his  lien  is  paid 
is  proper,     p.  708. 

14.  Appeal. — Instructions, —  How  Questioned. —  Ncto  Trial. —  In- 
structions not  included  in  the  motion  for  a  new  trial  cannot  be 
questioned  on  appeal,    p.  709. 

15.  Trial. — Instructions. — When  Shown  Harmless  hy  Interroga- 
tories.— Aijcnts. — Ej-cecding  Poxcers. — An  instruction  that  an 
agent  is  entitled  to  possession  of  goods  bought  until  his  principal 
pays  to  him  the  purchase  price  and  his  commissions,  though  such 
agent  exceeded  his  authority,  is  harmless,  where  answers  to  in- 
terrogatories show  that  he  did  not  exceed  his  authority,    p.  709. 

IB.  Principal  and  Agent. — Ratification. — A  principal  who  with 
full  knowledge  of  his  agent's  acts,  approves  them,  thereby  ratifies 
such  acts,  and  they  are  as  binding  as  though  done  with  his  au- 
thority in  the  first  instance;  and  such  ratification  cannot  be  re- 
called,   p.  710. 

17.  Principal  and  Agent. — Exceeding  Authority. — ^A  principal  can- 
not l)e  compelled  to  accept  from  an  agent  goods  purchased  in  ex- 
cess of  his  authority,    p.  711. 

18.  Trial. — Instructions. — Hoic  Considered, — Reversible  error  is 
not  shown  by  the  giving  of  instructions,  where  such  instructions, 
as  a  whole,  fairly  present  the  case  to  the  Jury.    p.  711. 

19.  Evidence. — Declarations. — Res  Qestw. — Where  an  agent's  acts 
in  loading  wool  upon  cnrs  are  admissible  in  evidence,  declarations 
made  as  a  part  thereof,  and  in  explanation  thereof,  are  admissible 
as  a  part  of  the  res  vvstw.    p.  711. 

20.  Evidence. — Compromise, — Letters  written  in  an  effort  to  com- 
promise, which  contain  no  independent  facts  bearing  on  the  case, 
are  inadmissible  in  evidence,    p.  712. 

Prom  Steuben  Circuit  Court;  Emmet  A.  Bratton,  Judge. 

Action  by  John  M.  Welker  against  Squire  H.  Appleman. 
From  a  judgment  for  defendant,  plaintiff  appeals.  Af- 
firmed. 

R.  L.  Starr,  Frank  M,  PoiverSy  and  John  G.  Yeagley,  for 
appellant. 

Willinm  M.  Brown  and  CAyde  C.  Carlin,  for  appellee. 
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Hadley,  J. — Appellant  sued  appellee  to  recover  possess- 
sion  of  one  carload  of  wool.  Appellee  admitted  that  the 
appellant  was  the  owner  of  said  wool,  but  claimed  the  right 
of  passession  by  reason  of  a  common-law  lien  for  commis- 
sions and  money  advanced  in  the  purchase  of  the  wool  as  the 
agent  of  appellant,  which  money  he  claims  was  unpaid. 

The  complaint  is  in  one  paragraph  in  the  ordinary  form 
of  an  action  in  replevin,  to  which  appellee  answered  in  two 
paragraphs.  The  first  is  a  general  denial.  The  second  avers 
that  in  April,  1906,  appellant  and  appellee  entered  into  an 
agreement  that  appellee  should  purchase  wool  for  appellant 
with  money  to  be  furnished  for  that  purpose  by  appellant; 
that  l)y  the  terms  of  said  contract  appellee  was  to  purchase, 
store,  sack  and  load  said  wool  on  cars  for  shipment,  and  was 
to  receive  therefor  a  commission  of  one  cent  per  pound  on 
every  pound  so  bought  by  him;  that  in  pursuance  of  said 
agreement  appellee  purchased  wool  for  appellant  for  which 
he  paid  the  sum  of  $17,407.37 ;  that  his  commission,  as  fixed 
by  said  agreement,  was  $615.37,  making  an  aggregate 
amount  of  $18,022.74;  that  appellant  paid  to  appellee  there- 
on the  sum  of  $16,512.96  and  no  more,  leaving  a  balance 
due  to  appellee  of  $1,509.78;  that  appellee  bought,  stored, 
sacked  and  loaded  said  wool  on  cars  for  shipment  according 
to  said  agreement,  and  in  all  other  respects  fuUy  complied 
with  his  part  of  the  agreement ;  that  appellant  has  approved 
the  wool  so  purchased  by  appellee;  that  the  wool  described 
in  the  complaint  is  a  part  of  the  wool  so  purchased  by  ap- 
pellee for  appellant;  that  before  the  commencement  of  this 
action  appellant  had  taken  possession  of  and  converted  to 
his  own  use  all  of  the  wool  so  bought  by  appellee,  except  the 
portion  thereof  described  in  the  complaint;  that  at  the  be- 
ginning of  this  action  appellee  was  in  possession  of  the  wool 
described  in  the  complaint,  wherefore  appellee  says  he  has 
a  lien  on  said  wool  for  the  sum  of  $1,509.78,  and  is  entitled 
to  possession  thereof. 
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To  this  paragraph  of  answer  appellant  filed  a  demurrer 

for  want  of  facts,  which  demurrer  was  overruled.     This 

ruling  is  assigned  as  error.     Appellant's  objection 

1.  to  this  paragraph  of  answer  is  that  it  does  not  aver 
that  appellee  had  been  in  continued  and  uninter- 
rupted possession  of  said  wool  since  he  purchased  the  same. 
It  is  true,  as  appellant  contends,  that  appellee  could  not 
defeat  appellant's  action  on  the  ground  of  an  agent's  lien, 
if  it  were  shown  that  he  had  in  any  way  waived  that  lien. 
An  absolute  surrender  of  possession  of  the  property  by  ap- 
pellee, after  the  lien  had  attached,  with  no  intention  on  the 
part  of  appellee  to  keep  or  preserve  his  lien,  would  amount 
to  a  waiver  of  the  same.    1  Jones,  Liens  (2d  ed.),  §§466,  999. 

But  appellee  was  not  required,  in  his  answer,  to 

2.  negative  a  waiver.  This  is  a  matter  of  defense  to 
his  claim  of  lien.  A  lien  of  this  character  may  con- 
tinue, as  between  claimant  and  owner,  after  the  pos- 

3.  session  is  changed,  if  there  is  no  intention  on  the 
part  of  the  lienor  to  relinquish  his  right.     Walls  v. 

Long  (1891),  2  Ind.  App.  202;  Allen  v.  Spencer  (1845),  1 
Edm.  Sel.  Cas.  (N.  Y.)  117;  McFarland  v.  Wheeler  (1841), 
26  Wend.  467;  Holderman  v.  Manier  (1885),  104  Ind.  118; 
Perrine  v.  Barnard  (1896),  142  Ind.  448. 

By  his  answer,  appellee  exhibited  a  state  of  facts  that 

entitled  him  to  a  lien  on  the  wool  purchased  by  him  and 

that  was  in  his  possession,  and  this  was  all  he  was 

4.  required  to  aver  in  his  special  answer.  Neither  is 
the  answer  subject  to  the  objection  that  it  does  not 

deny  that  appellant  is  the  owner  and  entitled  to  the  posses- 
sion of  the  wool,  nor  that  it  admits  these  facts  to  be  true. 
The  answer  does  specifically  deny  the  right  of  possession  in 
appellant;  but  it  appears  from  the  authorities  that  without 
this  specific  denial  such  a  special  answer  is  not  an  admission 
of  ownership  or  right  of  possession  in  appellant,  it  being 
well  settled  that  a  plea  of  property  in  the  defendant  is  not  a 
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plea  in  confession  and  avoidance  of  the  action.  It  does  not 
admit  the  allegation  in  the  complaint  that  the  property  be- 
longs to  the  plaintiff,  but  denies  it,  and  throws  the  burden 
of  proof  on  the  plaintiff.  Simcoke  v.  Frederick  (1848),  1 
Ind.  *54;  Landers  v.  George  (1872),  40  Ind.  160;  Riddle 
V.  Parke  (1859),  12  Ind.  89;  Woollen,  Spec.  Proc.,  §2407. 
Upon  a  trial  of  the  cause  there  was  evidence  to  the  effect 
that  in  1906  appellant  arranged  with  appellee  to  purchase 
wool  during  the  season,  appellant  to  furnish  the  money  from 
time  to  time,  as  needed,  appellee  to  purchase,  store,  sack 
and  load  the  same  on  board  the  cars  for  shipment,  appellee 
to  have  one  cent  a  pound  for  each  pound  so  purchased  and 
handled;  that  appellee  purchased  a  large  quantity  of  wool 
under  this  agreement,  amounting  to  61,537  pounds,  or  six 
carloads  in  all,  the  same  being  stored  in  appellee's  ware- 
house as  bought;  that  in  July  appellee  ordered  from  the 
railroad  company  the  cars  in  which  to  pack  and  ship  said 
wool,  telling  the  agent  at  that  time  that  he  did  not  want  a 
car  of  the  wool  to  go  forward  without  his  instructions ;  and 
while  the  servant  of  appellee  was  hauling  the  wool  from  the 
warehouse  of  appellee  and  loading  it  into  the  cars,  appellee 
instructed  him  to  tell  the  agent  of  the  railroad  company 
that  he  must  hold  the  loaded  cars  until  he  (appellee)  gave 
orders  to  send  them  out.  This  instruction  the  servant  de- 
livered. While  the  wool  was  being  sacked  and  loaded,  ap- 
pellant, without  the  knowledge  of  appellee,  had  bills  of 
lading  made  out  consigning  the  wool  to  a  firm  in  Boston. 
These  bills  were  never  delivered  to  appellant,  the  agent 
refusing  to  give  them  up  without  the  consent  of  appellee. 
After  the  wool  was  sacked,  weighed  and  placed  on  board  the 
cars  ready  for  shipment,  appellant  and  appellee  undertook 
to  arrive  at  a  settlement.  There  was  a  wide  difference  be- 
tween them  as  to  the  amount  due,  appellant  admitting  that 
the  sum  of  $2,516.96  was  due  to  appellee,  and  appellee 
claiming  a  much  larger  amount.  Appellee  refused  to  allow 
any  of  the  cars  to  be  moved  until  their  differences  were  ad- 
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justed.  Thereupon  appellant  left,  and  on  the  following  day 
remitted  to  appellee  the  sum  of  $2,516.96,  the  amount  ap- 
pellant admitted  was  due.  Appellee  then  released  five  ears, 
but  held  the  one  in  controversy,  insisting  on  his  right  so  to 
hold  said  wool  until  a  full  settlement  was  made. 

The  jm*y  returned  a  verdict  in  favor  of  appellee,  and  with 
its  general  verdict  returned  answers  to  numerous  interroga- 
tories. Appellant  moved  for  judgment  on  the  an- 
5.  swers  to  interrogatories  and  for  a  new  trial,  which 
motions  were  overruled.  These  rulings  are  assigned 
as  error.  Under  the  first  assignment,  appellant  contends 
that  by  the  answer  to  the  fourth  interrogatory  he  was  en- 
titled to  judgment.  By  this  interrogatory  the  jury  was 
asked  to  set  out  the  terms  of  the  contract  between  the  parties, 
and  it  answered  as  follows:  **That  said  defendant  should 
purchase  wool  for  plaintiff  during  the  wool  season  of  1906, 
at  the  city  of  Angola,  Indiana,  and  vicinity;  that  plaintiff 
should  furnish  said  defendant  with  money  to  make  such  pur- 
chase from  time  to  time  as  required  by  said  defendant ;  that 
said  plaintiff  should  furnish  sacks  for  said  wool;  that  for 
his  services  for  purchasing  said  wool,  storing,  sacking  and 
delivering  the  same  on  board  the  cars  as  aforesaid,  the  de- 
fendant Appleman  should  receive  as  compensation  one  cent 
a  pound  for  said  wool  so  purchased."  Appellant  earnestly 
insists  that  the  language,  **and  delivering  the  same  on  board 
the  cars  as  aforesaid,"  must  be  construed  with  the  language 
of  the  third  interrogatory,  and  thus  construed  it  would 
read:  '*And  delivering  the  same  to  plaintiff  on  board  the 
cars  at  the  depot  for  shipment."  But  the  jury,  in  answer 
to  the  third  interrogatory,  expressly  denied  the  contract  as 
therein  expressed,  and  of  which  the  words  last  quoted  form  a 
part.  We  cannot  say  that  the  word  ''aforesaid,"  used  by  the 
jury  in  the  fourth  interrogatory,  refers  to  the  manner  of 
delivery  or  to  purchasing,  sacking  or  storing,  as  described 
in  the  third  interrogatory,  or  that  it  refers  to  it  in  any  way. 
Vol.  44—45 
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since  it  was  wholly  denied.     Under  our  practice,  we 

6.  cannot  draw  inferences  in  aid  of  answers  to  interrog- 
atories, and  all  doubts  as  to  their  meaning  will  be  re- 
solved in  favor  of  upholding  the  general  verdict.  Cleveland, 
etc,  R.  Co,  V.  Miller  (1905),  165  Ind.  381;  City  of  Misha- 
waka  V.  Kirhy  (1904),  32  Ind.  App.  233;  Smith  v.  Michigan 
Cent.  R,  Co.  (1905),  35  Ind.  App.  188. 

But  if  the  answer  might  be  construed  to  mean  that  it  was 

part  of  appellee's  contract  to  deliver  the  wool  to  appellant 

on  board  the  cars  for  shipment,  in  our  view  of  the 

7.  case  this  would  not  be  in  irreconcilable  conflict  with 
the  general  verdict.     The  lien  of  appellee  is  claimed 

for  both  unpaid  purchase  money  and  commission.  It  is  con- 
ceded that  the  money  to  purchase  the  wool,  under  the  terms 
of  the  contract,  was  to  be  paid  to  appellee  from  time  to 
time,  as  the  wool  was  bought.  Payment  of  money  thus  ex- 
pended became  due  therefore  without  reference  to  delivery. 
But  a  finding  that  appellee  was  to  deliver  the  wool  to  appel- 
lant on  board  the  cars,  and  a  finding  that  he  had  so  delivered 
it,  would  not  necessarily  defeat  appellee's  lien  for  commis- 
sions.   No  time  was  specified  for  the  payment  of  ap- 

8.  pellee's  commissions,  so  it  must  be  presumed  that 
payment  thereof  was  to  be  made  at  the  time  of  de- 
livery— ^the  completion  of  the  contract.  Lane  v.  Old  Colony 
etc.,  R.  Co.  (1859),  14  Gray  (Mass.)  143;  Haskins  v.  War- 
ren (1874),  115  Mass.  514;  Lanman  v.  McGregor  (1884),  94 
Ind.  301 ;  Perrine  v.  Barnard,  supra. 

In  such  case,  a  delivery  may  be  sufficient  to  pass  title  to 
the  vendee,  and  yet  be  upon  an  implied  condition  of  pay- 
ment; and  upon  failure  of  this  condition  the  right 

9.  of  possession  of  the  party  making  the  delivery  will 
remain  unimpaired.    If  A  sells  to  B  a  horse  for  cash, 

and  leads  the  horse  out  into  the  highway  and  places  the  hal- 
ter by  which  he  is  leading  the  horse  in  the  hands  of  B  and 
demands  his  pay,  and  B  refuses,  surely  no  one  would  con- 
tend that  A  might  not  retake  possession  of  his  horse.     In 
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the  case  of  Lane  v.  Old  Colony,  etc.,  R,  Co.,  supra,  the  court 
say:  *' Where  two  acts  are  to  be  done  simultaneously,  under 
a  contract,  the  obligation  to  do  each  is  dependent  upon  the 
performance  of  the  other,  and  each  is  done  upon  the  im- 
plied condition  that  the  other  shall  be  done  likewise.  The 
plaintiffs,  in  the  absence  of  express  agreement  or  regulation, 
might  say  that  they  would  not  pay  their  money  until  they  re- 
ceived their  goods;  and  the  defendants,  that  they  would 
not  deliver  the  goods  imtil  they  had  received  their  money. 
If  the  goods  were,  as  in  this  case,  not  capable  of  instantane- 
ous delivery,  it  would  be  impossible  to  perform  the  contract 
imless  one  or  the  other  should  begin.  And  we  think  the  one 
who  begins  loses  none  of  his  rights  by  so  doing,  in  the  ab- 
sence of  evidence  that  he  has  agreed  to  waive  them." 

But,  in  the  case  before  us,  the  jury  found,  in  answer  to 

interrogatories,  that  while  the  wool  was  delivered  on  the 

cars  for  the  appellant,  and  that  appellant  was  the 

10.  owner,  it  also  found  that  appellee  retained  the  pos- 
session. Such  answers  were  not  in  irreconcilable  con- 
flict wnth  the  general  verdict,  if  it  was  proved,  as  there  was 
evidence  to  prove,  that  appellee  clearly  evidenced  his  inten- 
tion of  preserving  his  lien  when  he  ordered  the  cars,  by  stipu- 
lating that  they  should  be  under  his  control,  and  while  hej 
was  loading  them  by  reasserting  his  control,  and  thereby  ex- 
pressing his  intention  to  perform  his  contract  and  make  de- 
liver}'', but  retaining  control,  for  the  purpose  of  his  lien, 
until  his  claims  were  paid.  This  he  had  the  legal  right  to 
do.  Walls  V.  Long,  supra;  Allen  v.  Spencer,  supra;  Holder- 
man  V.  Manier,  supra;  Chadwick  v.  Broadwell  (1873),  27 
Mich.  6;  Perrine  v.  Barnard,  supra;  Mechem,  Agency, 
§678;  1  Jones,  Liens  (2d  ed.),  §§810,  821,  998,  999. 

Appellant  insists  that  the  contract  sho\\Ti  by  the  answers 

to  interropjatories  is  inconsistent  with  the  lien  asserted  by 

appellee.    It  is  the  law  that  a  common-law  lien  can- 

11.  not  be  ac(iuired  where  such  lien  would  be  inconsist- 
ent with  the  terms  of  the  contract  between  the  parties. 
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Tucker  v.  Taylor  (1876),  53  Ind.  93;  Chandler  v.  Belden 
(1820),  18  Johns.  •IS?,  9  Am.  Dec.  193;  Randel  v.  Brown 
(1844),  2  How.  405,  424,  11  L.  Ed.  318. 

But  in  the  contract  before  us  no  such  inconsistency  is 

shown.    As  we  have  heretofore  seen,  repayment  of  money 

advanced  was  due  as  the  same  was  expended,  and 

12.  payment  of  commissions  was  due  at  delivery.    Neither 
was  inconsistent  with  a  lien.    This  contract  is  not  to 

be  confused  with  a  contract  where  payment  is  to  be  made  at 
a  time  subsequent  to  a  delivery.  In  such  case,  the  rule  is  that 
the  agreement  of  such  subsequent  payment  relinquishes  the 
right  to  the  lien,  it  being  inconsistent  therewith.  1  Jones, 
Liens  (2d  ed.),  §1002;  Wilds  Laundering  Co.  v.  Hahlo 
(1887),  105  N.  Y.  234,  11  N.  B.  500,  59  Am.  Rep.  496.  And 
such  are  the  cases  cited  by  appellant  on  this  point.  They  are 
thus  clearly  distinguishable  from  this  case.  Here  the  de- 
livery and  payment  of  commissions  were  to  be,  in  contem- 
plation of  law,  simultaneous;  but,  in  fact,  could  not  be  so. 
One  party  had  to  perform  first.  Both  had  to  be  ready  to 
perform,  and  the  one  that  moved  first  should  not  be  held 
to  suffer  thereby. 

Appellant  also  contends  that,  by  the  answers  to  interroga- 
tories, it  appears  that  appellee  did  not  claim  a  lien  on  the 
wool  at  the  time  he  refused  to  let  it  be  shipped.    In 

13.  answer  to  an  interrogatory  the  jury  found  that  ap- 
pellee did  tell  appellant  or    his  attorney  that  he 

claimed  a  lien  on  the  wool  for  money  advanced  and  com- 
missions due.  By  answers  to  subsequent  interrogatories, 
the  jury  foimd  that  appellee,  in  reply  to  a  request  by  appel- 
lant that  the  wool  go  forward,  said:  **No;  I  will  not  settle 
that  way."  Aside  from  explanations  afforded  by  the  evi- 
dence, this  statement  establishes  nothing.  But  it  appears 
from  the  evidence  that  this  statement  was  made  after  appel- 
lant had  figured  up  the  amount  the  wool  came  to  under  his 
construction  of  the  contract,  and  informed  appellee  of  the 
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same.  Appellee  contended  the  amount  was  too  small,  and  in 
connection  with  this  controversy  over  the  settlement  the 
statement  before  quoted  was  made.  There  is  nothing  in  the 
answers  to  interrogatories  or  in  the  evidence  to  indicate  that 
appellee  was  claiming  title  to  the  wool,  or  that  he  was  hold- 
ing it  as  owTier.  On  the  contrary,  both  clearly  show  that  ap- 
pellee disclaimed  ownership,  but  was  holding  the  property 
until  he  got  his  pay.  The  case  does  not  come  within 
the  rule  laid  down  in  Banna  v.  Phelps  (1855),  7  Ind.  21,  63 
Am.  Dec.  410,  where  it  is  said  that  '*an  unqualified  refusal, 
upon  demand  duly  made,  is  evidence  of  a  conversion;  be- 
cause it  involves  a  denial  of  any  title  whatever  in  the  person 
who  makes  the  demand.''  In  the  same  case,  the  distinction 
we  here  make  is  pointed  out  in  this  language:  '*If  the  de- 
fendants, at  the  time  of  the  demand,  had  refused,  on  the 
ground  of  their  lien,  to  part  with  the  property,  the  law  of 
this  case  would  be  clearly  in  their  favor."  The  answers  to 
the  interrogatories  are  not  in  irreconcilable  conflict  with  the 
general  verdict. 

Objection  is  made  to  the  giving  of  instruction  one  by  the 
court  on  its  own  motion.    This  ruling  was  not  specified 

14.  as  a  reason  for  a  new  trial,  and  is  therefore  not  avail- 
able here.     Young  v.  Montgomery  (1903),  161  Ind. 

68;   Kyser  v.  Wells  (1877),  60  Ind.  261. 

It  is  also  urged  that  the  court  erred  in  giving  instruction 

eleven  requested  by  appellee.    By  this  instruction  the  jury 

was  told  that  even  if  appellee  violated  the  instruc- 

15.  tions  of  appellant  in  paying  more  for  wool  than  he 
was  authorized  to  do,  appellee  would  be  entitled  to 

X>06session  until  the  unpaid  purchase  price  and  commissions 
were  paid  or  tendered.  It  is  urged  against  this  instruction 
that  it  enables  appellee  to  profit  by  his  own  wTongdoing. 
Whether  the  price  that  appellee  was  to  pay  for  the  wool  was 
fixed  by  the  contract  was  a  matter  of  controversy  between 
the  parties.    Appellee  contended  that  it  was  not,  and  appel- 
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lant  contended  it  was.  The  jury  found,  in  answer  to  in- 
terrogatories, that  it  was  not.  The  evidence  shows  that  ap- 
pellant was  informed  almost  every  day  by  written  reports 
and  telephone  conversations  what  appellee  was  paying  for 
the  wool  he  was  buying.    At  no  time  did  appellant  repudiate 

any  of  these  purchases,  although  he  frequently  urged 
16.    appellee  to  keep  down  prices.    He  was  present  when 

the  wool  was  sacked,  weighed  and  placed  on  the  cars, 
and  made  no  objection  to  the  purchases  or  the  prices  paid 
until  he  came  to  make  the  figures  for  final  settlement,  and 
then  he  did  not  repudiate  the  purchase  and  refuse  to  take 
the  wool,  but,  on  the  contrary,  had  bills  of  lading  for  the 
wool  made  out  to  consignees  of  his  own  choosing,  and  de- 
manded that  the  wool  be  delivered  to  him  and  shipped  as 
consigned.  It  thus  appears  that  appellant,  with  full  knowl- 
edge of  all  of  the  facts,  approved  the  acts  of  his  agent  in 
making  the  purchases  of  the  wool.  It  is  a  general  rule  that 
whore  a  principal,  w^ith  full  knowledge  of  the  circumstances 
of  the  case,  deliberately  ratifies  the  acts  of  his  agent,  he  will 
be  bound  thereby  as  fully  and  to  all  intents  and  purposes  as 
if  he  had  originally  authorized  them.  Story,  Agency  (9th 
ed.),  §239.  Such  ratification  cannot  afterwards  be  recalled. 
Story,  Agency  (9th  ed.),  §242.  And  such  ratification  will 
1)0  treated  throughout  as  if  it  were  originally  authorized,  and 
will  relate  back  to  the  time  of  the  inception  of  the  transaction 
with  complete  efficacy.  ''The  agent  will  be  entitled  to  the 
same  rights  and  remedies,  and  to  the  same  compensations, 
and  will  be  subject  to  the  same  duties  and  responsibilities, 
as  if  he  had  been  acting  within  the  scope  of  an  acknowledged 
original  authority."  Story,  Agency  (9th  ed.),  §244.  Hop- 
kins V.  Mollinieux  (1830),  4  Wend.  465;  Cornwall  v.  Wilson 
(1750),  1  Ves.,  Sr.,  509.  In  the  case  last  cited  a  merchant 
in  London  had  an  agent  in  Riga  to  ])uy  hemp  at  a  stipulated 
price.  The  agent  exceeded  his  authority  and  paid  more  for 
the  hemp  than  authorized,  and  shipped  it  to  his  principal. 
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The  merchant  objected  to  the  price  paid,  b\it  received  the 
hemp  and  resold  it,  b\it  refused  to  reimburse  the  agent  for 
the  excess  amount.  The  court  held  that  the  merchant,  under 
the  circumstances,  was  not  bound  to  accept  the  hemp;  but, 
having  done  so,  he  was  bound  to  pay  the  price  paid  by  the 
agent. 

So  in  this  case,  appellant  was  not  bound  to  take  any  wool 

purchased  at  a  price  in  excess  of  that  authorized,  and  it 

may  be  fairly  presumed  that  he  could  have  refused 

17.  to  do  so  without  loss  to  himself,  but  we  fail  to  see  any 
equitable  principles  that  would  permit  him  to  accept 

the  result  of  appellee's  money  and  labor  and  not  reimburse 
him  for  both.  A  careful  consideration  of  citations  of  ap- 
pellant on  this  point  discloses  that  none  of  them  are  in  con- 
flict with  our  holding. 

This  is  an  action  for  possession,  no  other  question  but  the 

right  of  possession  is  involved.    Under  the  facts  stated,  which 

are  undisputed,  the  instruction  was  not  erroneous. 

18.  Objections  are  urged  to  other  instructions  but,  con- 
sidering the  instructions  as  a  whole,  they  fairly  pre- 
sent the  law  in  such  a  manner  as  to  be  intelligible  and  not 
confusing  to  the  jury.     Lotdsville,  etc,  B,  Co.  v.  Wright 
(1888),  115  Ind.  378,  7  Am.  St.  432. 

Objections  are  also  made  to  the  admission  in  evidence  of 

statements  of  appellee  and  witness  Strubble,  an  employe  of 

appellee,  in  regard  to  what  was  said  to  the  railroad 

19.  agent  when  the  cars  were  ordered  and  when  they  were 
loaded.     The  conversations  testified  to  were  had  in 

connection  with  acts  that  were  themselves  admissible  in 
evidence  and  were  explanatory  thereof.  They  were  there- 
fore admissible  as  part  of  the  res  gestcR.  Baker  v.  Baker 
(1909),  43  Ind.  App.  26;  Creighton  v.  Hoppis  (1885),  99 
Ind.  369. 

Appellant  also  contends  that  the  court  erred  in  refusing 
to  admit  a  letter  that  passed  between  appellee  and  appellant 
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three  or  four  days  after  appellee  had  refused  to  let 
20.  tlie  (tar  of  wool  in  controversy  go  forward.  It  is  clear 
the  letter  was  ^vritten  to  effect  a  compromise,  and  for 
no  other  purpose,  and  contained  no  admission  of  an  inde- 
pendent fact  as  a  fact,  and  for  this  reason  it  was  inadmis- 
sible. Louisville,  etc.,  E,  Co.  v.  Wright,  supra,  and  cases 
cited 

Finally,  appellant  insists  that  the  evidence  is  insufficient 
to  supi)()rt  the  verdict.    This  contention  is  not  sustained  by 
the  record.    We  fmd  no  reversible  error. 
Judgment  affirmed. 


Graves  v.  Garard  et  al, 

[No.  G,724.     Filed  December  9,  1909.] 

1.  Covenant. — Breach  of. — i:>cisin. — Right  of  Action. — ^An  action 
for  a  breach  of  covenant  of  seisin  can  be  maintained  only  by  the 
person  entitled  to  the  possession  at  the  time  of  the  breach,  such 
right  of  action  being  personal  and  accruing  solely  to  the  cov- 
enantee,   p.  714. 

2.  Trial. — Special  Findings, — Omissions.  —  Covenant.  —  Breach.  — 
Trusts, — ^The  absence  of  a  finding  that  the  covenantee's  grantee 
was  tlie  cestui  que  trust  of  such  covenantee  destroys  such 
grantee's  right  to  a  judgment  for  the  grantor's  breach  of  his  cov- 
enant of  seisin  to  the  covenantee,    p.  714. 

3.  Appeal. — New  Trial. — Time  for  Filing. — ^A  motion  for  a  new 
trial  shown  to  have  been  filed  on  the  first  day  of  the  succeeding 
term,  is  in  the  record,  where  the  case  was  decided  on  the  last  day 
of  tlie  previous  term.    p.  714. 

4.  Deeds. — Trusts. — Parent  and  Child. — Advancements. — Presump- 
tions.— ^Where  a  father  conveyed  his  farm  in  exchange  for  an- 
other, the  deed  being  taken  in  his  son's  name,  the  presumption, 
in  the  absence  of  other  evidence,  is,  that  the  farm  constituted  an 
advancement  to  such  son,  and  not  a  resulting  trust  for  the  father, 
p.  714. 

5.  Evidence. — Parol.  —  Intention.  —  Deeds.  —  Parent  and  Child. — 
Trusts. — Parol  evidence  is  admissible  to  show  that  a  deed  from  a 
father  to  his  son  constitutes  a  trust  for  such  father,    p.  715. 

6.  Pleading. — Answer. — Denial. — Admissions  in  Other  Paragraphs. 
— Where  the  defendants  file  an  answer  in  general  denial  along 
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with  afliriiiatlve  paragraphs  containing  admissions,  the  plaintiff 
cannot  rely  upon  such  admissions  in  support  of  his  complaint,  but 
must  prove  every  material  allegation  thereof,    p.  716. 

From  Jackson  Circuit  Court ;  Joseph  H.  Shea,  Judge. 

Action  by  Thomas  S.  Graves  against  Tunis  Garard  and 
another.  From  a  judgment  for  defendants,  plaintiff  ap- 
peals.   Affirmed. 

Kochenour  &  Prince,  H.  8,  McMichael  and  diaries  F. 
Coffin,  for  appellant. 
James  A,  Cox,  and  Seba  A.  Barnes,  for  appellees. 

RoBY,  J. — ^The  appellant,  Thomas  S.  Graves,  sought  to  re- 
cover the  value  of  twelve  acres  of  land,  which  he  avers  was 
conveyed  by  warranty  deed  to  Michael  E.  Graves,  his  son, 
who,  he  avers,  took  the  same  **for  his  benefit  and  at  the  re- 
quest and  direction  of  the  plaintiff.**  The  basis  of  the  action 
is  the  alleged  breach  of  the  covenant  of  seisin  contained  in  the 
deed.  The  court  made  a  special  finding  of  facts,  stated  con- 
clusions of  law  for  the  defendant,  to  which  plaintiff  duly  ex- 
cepted, and  rendered  judgment  accordingly,  from  which  the 
appeal  is  taken.  The  finding  shows  that  appellees  conveyed 
298  acres  of  land  in  Hamilton  county,  twelve  acres  of  which 
was  described  as  twelve  acres  off  the  whole  north  side  of 
section  twenty-three,  and  that  part  of  the  southwest  quarter 
of  section  twenty-four  that  lies  west  of  White  river.  Ap- 
pellees, at  the  time  of  the  conveyance,  owned  and  occupied 
all  the  real  estate  described  in  the  deed,  except  said  twelve 
acres.  With  an  insignificant  exception,  neither  Michael  E. 
Graves  nor  the  plaintiff  ever  received  any  portion  of 
said  twelve  acres.  Concurrently  with  the  execution  of  the 
deed  from  appellees  to  Michael  E.  Graves,  and  as  a  part  of 
the  consideration  therefor,  the  appellant  conveyed  by  war- 
ranty deed  to  appellees  840  acres  of  real  estate  situated  in 
Jackson  county,  Indiana,  the  consideration  named  in  such 
deed  being  $10,000.  IMichael  E.  Graves  and  wife  on  Febru- 
ary 2,  1904,  conveyed  said  Hamilton  county  land  to  the  ap- 


714  APPELLATE  COURT  OP  INDIANA, 

Graves  v,  Garard — 44  Ind.  App.  712. 


pellant,  the  consideration  expressed  in  the  deed  being  **$1, 
and  other  valuable  considerations.'*  The  fifteenth  finding 
was  as  follows:  ** There  is  no  evidence  to  show  that  the 
plaintiff,  Thomas  S.  Graves,  had  any  title  to  or  interest  in 
said  described  real  estate  imtil  the  conveyance  to  him  on 
February  2,  1904,  by  Michael  E.  Graves  and  Bessie  Graves, 
his  wife."  Other  facts  are  exhibited,  but  they  are  not  ma- 
terial to  the  decision. 

An  action  for  breach  of  the  covenant  of  seisin  can  only 

be  brought  by  him  who  is  entitled  to  the  possession  at  the 

time  of  the  breach;  the  action  is  personal  to  and  ac- 

1.  crues  to  the  covenantee  at  the  time  of  the  breach. 
Bcthell  V.  Beihcll  (1876),  54  Ind.  428;  Craig  v.  Dono- 
van (1878),  63  Ind.  513;  Jackson  v.  Green  (1887),  112  Ind. 
341. 

The  absence  of  a  finding  in  plaintiff's  favor  as  to  his 

2.  averment  that  Michael  E.  Graves  took  said  convey- 
ance for  the  benefit  of  and  at  the  request  and  direc- 
tion of  the  plaintiff  prevented  conclusions  of  law  in  his 
favor,  as  does  the  express  finding,  number  fifteen.    The  ex- 
ceptions to  such  conclusions  were  not  therefore  well  taken. 

It  is  urged  in  appellees'  brief  that  the  motion  for  a  new 

trial  is  not  properly  in  the  record,  for  the  reason  that  the 

motion  was  not  presented  to  the  court  on  the  first  day 

3.  of  the  term  following  the  term  at  which  it  was  de- 
cided, it  being  decided  on  the  last  day  thereof.    The 

return  to  a  writ  of  certiorari  shows,  however,  that  the  motion 
was  properly  made  on  the  first  day  of  the  following  term. 

The  assignment  that  the  court  erred  in  overruling  appel- 
lant's motion  for  a  new  trial  requires  a  review  of  the  evi- 
dence.   The  fifteenth  finding,  before  quoted,  seems  to 

4.  be  expressive  of  the  fact.     A  contract  was  entered 
into  between  appellant  and  appellees  for  the  purchase 

and  sale  of  their  respective  farms.  Appellees  conveyed  their 
farm  to  Michael  E.  Graves,  son  of  appellant.  This  son,  five 
months  later,  conveyed  the  land  to  his  father.    Whatever  the 
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actual  facts  may  be  there  is  no  evidence  in  the  record,  be- 
yond these  circumstances,  tending  to  show  that  Michael  E. 
Graves  took  the  property  in  trust  for  the  plaintiff.  If  a 
father  purchase  real  estate  with  his  own  money,  in  the  name 
of  his  children,  the  purchase  is  presumed  to  be  an  advance- 
ment to  the  children,  and  not  a  resulting  trust  for  the  father. 
Stanley  v.  Brannon  (1842) ,  6  Blackf .  193 ;  Baker  v.  Leathers 
(1852),  3  Ind.  558;  McCaw  v.  Burk  (1869),  31  Ind.  56; 
Montgomery  v.  Craig  (1891),  128  Ind.  48.  In  Woolery  v. 
Woolery  (1868),  29  Ind.  249,  95  Am.  Dec.  629,  a  question 
for  decision  was  whether  a  voluntary  conveyance  of  land 
made  by  a  parent  to  a  child  was  an  advancement  or  a  gift. 
It  was  held  that  such  conveyance  was  prima  facie  an 

5.  advancement,  and  not  a  gift;  but  that  the  question 
was  purely  one  of  intention  on  the  part  of  the  parent, 

and  that  parol  evidence  tending  to  show  his  intention  was 
admissible. 

Appellant  insists  that  the  following  averment  in  appellees* 

second  paragraph  of  affirmative  answer  dispenses  with  proof 

upon  this  point:    *'And  the  defendants  say  that  at  the 

6.  time  of  the  execution  and  delivery  of  defendants'  said 
deed  to  said  Michael  B.  Graves  for  the  use  of  plain- 
tiff, as  alleged  in  plaintiff's  amended  complaint,  the  plain- 
tiff took  possession  of,"  etc.  Appellees  filed  a  general  denial 
to  each  paragraph  of  the  amended  complaint,  and  this  cast 
the  burden  upon  appellant  of  proving  all  the  material  alle- 
gations of  his  complaint.  Admissions  made  in  an  affirma- 
tive paragraph  of  answer,  pleaded  along  with  a  general  de- 
nial, cannot  be  taken  as  proof  of  a  waiver  thereof,  nor  as 
admissions  to  relieve  the  plaintiff  of  the  burden  cast  upon 
him  by  the  general  denial.  Ray  v.  Moore  (1900),  24  Ind. 
App.  480;  Johnson  v.  Sherwood  (1905),  34  Ind.  App.  490; 
Fudge  v.  Marquell  (1905),  164  Ind.  447. 

Judgment  affirmed. 
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Stevenson  v.  Stunkard  et  al, 

[No.  CKK).    Filed  December  9,  1909.] 

1.  Action. — Joint  and  Several,  —  Dismissal. — Electiofk — Bonds, — 
Where  nn  nction  was  filed  against  contractors  and  their  sureties 
on  their  Joint  and  several  bond  for  the  value  of  materials  fur- 
nished, and  the  plaintiff,  after  a  judgment  on  demurrer  was  ren- 
dere<l  In  favor  of  such  sureties,  dismissed  as  to  such  contractors, 
such  dismissal  does  not  operate  as  a  discontinuance  against  such 
sureties,    p.  719. 

2.  Appeal. — Parties, — Dismissal, — Parties  below  against  whom  the 
action  was  dismissed  are  not  necessary  parties  on  appeal,    p.  719. 

3.  Pleading. — Title. — Name  of  Court. — A  complaint  whoso  caption 
reads:  **State  of  Indiana,  County  of  Vigo.  In  the  Superior  Court 
of  Vigo  County/*  sufficiently  shows  the  name  of  the  court,    p.  719. 

4.  Tbanscbipt. — Certificate. — Clerks  of  Superior  Courts. — ^A  certifi- 
cate to  a  transcript  signed  by  a  person  designated  as  clerk  of  the 
Vigo  Circuit  Court  and  ex-offlcio  clerk  of  the  Superior  Court  of 
Vigo  County,  is  sufficient,  the  clerk  of  the  circuit  court  being  ex- 
officio  clerk  of  such  superior  court    p.  719. 

5.  Appeal. — Transcript. — Mistake  in  Designating  Proper  Trial 
Court. — A  transcript  reciting  that  there  was  "filed  In  the  office  of 
the  clerk  of  the  Vigo  Circuit  Court"  the  following  complaint 
where  the  whole  record  shows  that  the  case  was  in  the  Superior 
Cx)urt  of  Vigo  County,  is  not  defective,  such  mistake  being  merely 
a  clerical  error,    p.  720. 

G.  Appeal. — Afisifjnments  of  Errors, — Sustaining  Demurrer  to 
*'Com plaint.'* — An  assignment  that  the  court  erred  in  sustaining 
appellees*  demurrer  to  the  "complaint"  raises  no  question,  where 
they  did  not  demur  to  the  complaint  as  an  entirety,    p.  720. 

7.  Appeai- — Briefs. — Failure  to  Discuss  Errors. — ^Where  several 
alleged  errors  presenting  the  same  question  are  discussed  together 
in  appellants'  brief,  such  errors  are  not  waived,    p.  720. 

8.  Appkal. — Joint  Demurrers. — Exceptions, — ^A  single  exception 
taken  to  a  ruling  on  a  Joint  demurrer,  Is  sufficient  to  present  the 
correctness  of  the  ruling  as  to  each  specification  of  such  demurrer, 
p.  720. 

9.  BiLi.8  AND  Notes. — Payment. — Prima  Facie. — ^The  acceptance  of 
a  negotiable  note  for  a  debt  is,  and  the  acceptance  of  a  nonnegoti- 
able  note  is  not  a  satisfaction  of  the  debt  but  such  presumption 
is  rebuttable,    p.  720. 

10.  Pleading. — Complaint. — Notes, — Payment — ^A  complaint  alleg- 
ing that  the  defendant  contractors  executed  their  note  as  an  evi- 
dence of  certain  indebtedness,  and  not  in  payment  thereof,  and 
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that  it  was  so  accepted,  shows  that  there  was  no  payment  of  the 
debt  p.  720. 
11.  Pbiitcipal  and  Subety.  —  Bonds.  —  Notes.  —  Liabilities. — ^The 
bondsmen  for  a  contractor  are  not  liable  on  a  note  executed  by 
such  contractor  for  material  used,  though  they  may  be  liable  for 
the  debt  evidenced  by  such  note.    p.  721. 

Prom  Superior  Court  of  Vigo  County;  John  E.  Cox, 
Judge. 

Action  by  Thomas  H.  Stevenson  against  James  P.  Stunk- 
ard and  another.  From  a  judgment  for  defendants,  plain- 
tiff appeals.    Reversed. 

Tindall  cfe  Tindall  and  8.  M.  McGregor,  for  appellant. 
John  0.  McNutt,  Finley  A.  McNutt  and  Harry  S.  Wal- 
lace, for  appellees. 

CoMSTOCK,  J. — Appellant  brought  this  action  to  recover 
on  two  bonds,  which  differ  only  in  the  amount,  given  to  se- 
cure the  performance  of  certain  contracts  for  the  improve- 
ment of  East  Main  street  in  the  city  of  Brazil,  Indiana.  The 
complaint  is  in  two  paragraphs,  which  are  substantially  alike 
in  their  material  averments.  In  the  first  paragraph  the  bond, 
which  is  made  an  exhibit,  is  for  $1,000,  and  in  the  second 
paragraph  the  bond  is  in  the  sum  of  $500.  By  said  first 
paragraph  it  is  shown,  in  substance,  that  the  common  council 
of  Brazil,  Indiana,  in  pursuance  of  a  public  statute  then  in 
force,  took  all  preliminary  steps  prescribed  by  the  statute 
for  the  improvement  of  a  certain  street  in  said  city,  caused 
a  profile  to  be  made,  with  plans  and  specifications,  and  en- 
tered into  a  written  contract  with  Erler  &  Peters,  a  copy  of 
which  is  set  out  in  the  complaint,  which  provides,  among 
other  things,  that  said  Erler  &  Peters  "agree  to  pay  any 
and  all  moneys  due  to  any  person  or  persons  for  any  material 
furnished  or  labor  performed,  for  and  in  the  prosecution  of 
said  improvement."  It  is  further  shown  that  a  bond  was 
given  as  provided  by  law  for  the  performance  of  said  con- 
tract with  the  appellees,  as  sureties  thereon,  which  bond  pro- 
vides, among  other  things,  **that  the  conditions  of  this  obliga- 
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tion  are  such  that  if  the  above-named  parties  of  the  first 
part  [Erler  &  Peters],  faithfully  eomply  with  the  foregoing 
contract  entered  into,  •  •  •  and  shall  fulfill  all  the  con- 
ditions and  stipulations  therein  according  to  the  true  intent 
and  meaning  thereof  in  all  respects,  then  this  obligation  to 
be  void,"  etc.  Said  paragraph  further  alleged  that  after- 
wanls  said  Erler  &  Peters  entered  upon  said  work,  and  while 
so  prosecuting  said  work  became  indebted  to  the  defendant 
Sand  Creek  Limestone  Company  in  the  sum  of  $550  (a  bill 
of  particulars  of  which  is  filed  with  the  complaint  as  an  ex- 
hibit) for  stone  and  materials  purchased  from  said  defendant 
conipany,  and  used  in  and  upon  said  street  in  improving  the 
same  under  said  contract;  that  on  September  18,  1900,  as 
evidence  of  said  indebtedness,  said  Erler  &  Peters  executed 
to  said  defendant  limestone  company  their  note  payable  at  a 
bank  in  this  State  for  the  sum  before  named;  that  as  a  part 
of  said  transaction  a  second  instrument  was  executed  by  said 
Erler  &  Peters  to  the  defendant  limestone  company,  whereby 
the  clerk  of  the  city  of  Brazil  was  authorized  and  directed  to 
retain  out  of  the  East  Main  street  improvement  bonds  the 

sum  of  $550  for  said  limestone  company ;  that  on  the 

day  of ,  1900,  for  a  valuable  consideration, 

said  limestone  company  assigned  and  transferred  aU  its 
right,  title  and  interest  in  said  indebtedness  to  appellant,  and 
then  and  there  endorsed  its  name  upon  the  back  of  said  note, 
intending  thereby  to  assign  and  transfer  its  interest  in  said 
claim  for  materials  furnished  to  said  Erler  &  Peters  for  the 
purposes  aforesaid,  and  delivered  the  same  to  appellant,  to- 
gether with  said  second  written  instrument  before  referred 
to;  that  the  amount  before  named  is  due  and  unpaid,  and 
appellant  has  the  exclusive  right,  title  and  interest  in  said 
claim  by  virtue  of  an  equitable  assignment  thereof  to  him  by 
said  limestone  company.  A  joint  demurrer  for  want  of  facts 
was  sustained  to  each  paragraph,  and,  appellant  refusing  to 
plead  further,  judgment  was  rendered  against  him  for  costs. 
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It  appears  from  the  record  that  the  action  was  originally 

brought  against  Erler  &  Peters,  principals,  and  Stunkard  & 

Stunkard,  sureties;  that  after  judgment  had  been 

1.  rendered  on  the  joint  demurrer  of  Stunkard  &  Stunk- 
ard to  each  paragraph  of  the  complaint  appellant 

voluntarily  dismissed  the  case  as  to  Erler  &  Peters.  Appel- 
lees insist  that  as  appellant  did  not  elect  at  any  time  to  treat 
the  action  as  one  against  the  defendants  severally,  the  action 
was  discontinued  as  to  the  other  defendants,  appellees  here- 
in.   Appellees,  we  think,  are  in  error.    The  bond  is 

2.  joint  and  several.     Appellant  might  have  sued  the 
principal  and  sureties  or  either  of  them.    Erler  &  Pet- 
ers are  not  necessary  parties. 

On  March  19, 1908,  defendant  Sand  Creek  Limestone  Com- 
pany filed  an  answer  of  disclaimer,  and  on  the  same  day  the 
court  found  and  adjudged  that  said  defendant  had  no  in- 
terest in  the  matters  and  things  set  out  in  the  complaint,  and 
forever  barring  and  estopping  said  defendant  from  asserting 
any  claim  or  interest  therein. 

Appellees  make  the  point  that  the  complaint  does  not  con- 
tain a  title  of  the  cause,  specifying  the  name  of  the  court 
and  county  in  which  the  action  was  brought,  and  the 

3.  names  of  the  parties  as  required  by  §343  Bums  1908, 
§338  R.  S.  1881. 

As  shown  by  the  transcript,  the  caption  reads:    '* State  of 

Indiana,  County  of  Vigo,  in  the  Superior  Court  of  Vigo 

County."    The  record  entries  are  all  signed  by  the  judge  of 

the  superior  court.     The  certificate  of  the  clerk  is 

4.  signed  by  Wm.  H.  Berry,  clerk  of  the  Vigo  Circuit 
Court,  and  ex-officio  clerk  of  the  Superior  Court  of 

Vigo  County,  and  has  attached  the  seal  of  the  Superior  Court 
of  Vigo  County.  The  clerk  of  the  circuit  court  is  also  clerk 
of  the  superior  court.    Acts  1881,  p.  93. 

Immediately  following  the  caption  and  names  of  the  par- 
ties, the  memorandum  of  the  clerk  employed  the  usual  form- 
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ula,  viz. :    "Be  it  remembered  that  on     •     •     •     the 

5.  plaintiff  by  his  attorneys    •     •     •    filed  in  the  ofiice 
of  the  clerk  of  the  Vigo  Circuit  Court  the  following 

complaint."  It  is  palpably  a  clerical  error,  in  the  view  of 
the  signatures,  certificates  and  seal  which  follow  as  before 
set  out.  The  objection  is  not  well  taken.  Citizens  St  R,  Co. 
V.  Shepherd  (1902),  30  Ind.  App.  193;  Braiidis  v.  Orissom 
(1901),  26  Ind.  App.  661. 

It  is  further  claimed  in  behalf  of  appellees,  that  the  first 

assignment  of  error — that  the  court  erred  in  sustaining  the 

demurrer  of  appellees  Stunkard  &  Stunkard  to  the 

6.  complaint — ^raises  no  question,  because  they  did  not  de- 
mur to  the  complaint  as  an  entirety.    This  objection 

is  sustained  by  the  record. 

It  is  also  claimed  that  the  second,  third,  fourth  and  fifth 

specifications  of  error,  questioning  the  correctness  of  the 

court's  rulings  on  appellees'  demurrer  to  each  para- 

7.  graph  of  complaint,  are  waived  by  a  failure  to  dis- 
cuss them.    This  claim  cannot  be  allowed.    Appellees 

filed  a  joint  demurrer  to  each  paragraph,  which  demurrer 
was  overruled  and  excepted  to.     The  specifications  are  dis- 
cussed together.    A  single  exception  was  taken  to  the 

8.  overruling  of  said   demiirrer.     This  was  suflBcient, 
Whitesell  v.  Striekler  (1907),  167  Ind.  602,  119  Am. 

St.  524;  Bedford  Quarries  Co.  v.  Bough  (1907),  168  Ind. 
671, 14  L.  R.  A.  (N.  S.)  418. 

Appellees  insist  that  the  debt  is  paid  by  the  execution  of 

said  note.     The  acceptance  of  a  note  not  governed  by  the 

law  merchant  for  a  previously  existing  debt  does  not 

9.  operate  as  a  payment  thereof,  unless  it  be  so  plainly 
stipulated  between  the  parties.    The  acceptance  of  a 

negotiable  note  given  for  a  like  indebtedness  is  presumed  to 

be  received  in  payment.    This  presumption,  however,  is  not 

conclusive  and  may  be  rebutted.    The  allegations  as 

10.  to  the  note  are  sufficient  to  repel  the  presumption  of 
payment,  whether  the  note  be  held  to  be  negotiable  or 
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nonnegotiable  under  the  law  merchant.  It  is  expressly  al- 
leged that  said  note  was  given  as  evidence  of  the  indebted- 
ness of  said  Erler  &  Peters  to  said  limestone  company,  and 
not  in  payment  thereof,  and  not  intended  to  be  in  payment, 
and  was  not  accepted  as  such;  that  in  said  assignment  said 
company  intended  to  transfer  to  appellant  its  claim  for  ma- 
terial furnished  to  said  Erler  &  Peters.    The  sureties 

11.  are  not  liable  on  the  note.  The  bond  was  given  to  se- 
cure the  payment  for  material  furnished  by  any  per- 
son. The  debt  for  the  materials  in  question  is  alleged  to  have 
been  assigned  to  appellant,  and  a  breach  of  the  bond  is 
shown.  A  recovery  is  not  sought  on  the  note,  but  on  the 
itemized  account.  These  averments  arc  sufficient  to  present 
the  issue  of  title  in  the  appellant  of  the  debt  of  which  the 
note  is  an  evidence. 

In  the  able  brief  of  appellees,  cases  are  cited  in  support  of 
the  rulings  of  the  trial  court.  They  are  not  applicable  to  the 
facts  as  they  appear  in  the  record  before  us.  The  contract, 
the  bond  to  secure  the  performance  of  the  same,  the  breach 
of  the  bond,  and  the  equitable  assignment  of  the  claim  for 
such  unpaid  indebtedness  to  appellant,  all  appear  by  the 
complaint. 

Judgment  reversed,  with  instructions  to  overrule  appellees' 
joint  demurrer  to  each  paragraph  of  complaint,  and  for 
further  proceedings  consistent  with  this  opinion. 
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Board  of  Commissioners  of  the  County  of 

Clay  v.  Knight  et  al. 

[No.  6,300.    Filed  October   10,   1008.    Rehearing  denied  May  14, 

1909.    Transfer  denied  June  11,  1909.] 

From  Clay  Circuit  Court ;   Lewis  F,  Tilley,  Special  Judge. 

Action  by  George  A.  Knight  and  another  against  the  Board  of 
Commissioners  of  the  County  of  Clay.  From  a  judgment  for  plain- 
tiffs, defendant  appeals.    Reversed, 

MeNutt  d  8hattuc1c  and  G,  S.  Payne,  for  appellant. 
George  A,  Knight,  A,  TF.  Knight  and  Sullivan  d  Knight,  for  ap- 
iwllees. 

Peb  Curiam. — Appellees  were  appointed  by  the  Clay  Circuit  Court 
to  assist  in  defending  Jesse  Sluder  on  a  charge  of  murder,  then 
pending  In  said  court,  which  prosecution  resulted  In  the  conviction 
of  said  Sluder  and  his  imprisonment  for  life  in  the  state  prison.  A 
claim  for  the  services  so  rendered  was  presented  to  the  board  of 
commissioners  of  said  county  by  appellees,  which  claim  was  by 
that  body  disallowed.  Whereupon  appellees  api)ealed  to  the  circuit 
court,  in  which  court  they  obtained  a  judgment  From  that  judg- 
ment this  appeal  is  taken. 

Upon  the  authority  of  Turner  v.  Board,  etc.  (1902),  158  Ind- 
166,  the  judgment  is  reversed. 


INDEX. 


ABANDONMENT— 

City's  use  for  street  and  park  purposes  of  land  dedicated  for  "street, 
wliarf  or  highway"  purposes,  not,  see  Deeds,  6;  Clarke  v.  Evans- 
ville  Boat  Club,  42G,  428  (2). 

ABATEMENT— 

Of  action  by  foreign  corporation  not  authorized  to  transact  busi- 
ness, see  CoRPOBATiONS,  7,  8. 

Plea  in,  see  Pleading,  19-21 ;  C.  Callahan  Co,  v.  Wall  Rice,  etc.,  Co., 
372. 

ABATEMENT  AND  BEVTVAL— 

Of  right  of  appeal  upon  the  death  of  party  after  judgment,  see  Ap- 
peal, 8;  Swing  v.  Uill,  140,  143  (2). 

P^orelgn  corporation's  failure  to  comply  with  state  laws,  effect  of, 
see  CoBPOBATiONS,  2;  Swing  v.  Wellington,  455,  462  (2). 

ABBOGATION— 

Of  contract  no  formality  necessary,  see  CoNTBAcrrs,  22;  Tong  v. 
Orr,  681,  694  (5). 


Abusive  language,  no  justification  for  assault  and  battery,  see 
Carriers,  11;  Baltimore,  etc.,  R,  Co.  v.  Davis,  375,  379  (3). 

ACCEPTANCE— 

Of  land  dedicated  to  city,  see  Deeds,  5;  Clarke  v.  Evansville  Boat 
Cluh,  426,  427  (1). 

Of  deed,  by  infant,  see  Deeds,  23;  McCord  v.  Bright,  275,  285  (13). 

Of  l)enefit8  of  contract,  void  as  against  public  iwlicy,  does  not  estop 
questioning  thereof,  see  Estoppel,  1;  Wilson  v.  Fahnestock,  35, 
43  (6). 

ACCOUNTING— 

See  Partnership;  Trusts. 

ACCOUNTS— 

Excess  payments,  recoverable,  see  Appeal,  96 ;  Wysong  v.  Sells,  239, 
242  (7). 

Six-year  statute  applies  to,  see  Limitation  op  Actions,  1 ;  Gray  v. 
aood,  476,  477  (1). 

Instructions. — Payments. —  Authority. —  Limitations. —  Churches. — 
An  instruction  that  if  the  trustees,  or  a  majority  thereof,  of  de- 
fendant church  corporation  did  not  authorize  a  payment  made 
to  the  plaintiff,  a  former  minister  of  such  church,  the  cause  of 
action  for  services  would  be  barred,  if  the  last  payment  was 
made  more  than  six  years  prior  to  the  bringing  of  the  action,  is 
correct,  a  payment  made  by  a  mere  member  of  such  church  being 
insufficient  to  prevent  the  running  of  the  statute. 

Gray  v.  Good,  476, 478  (4). 
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ACQUIESCEKCS^ 

In  preneutation  of  issueB  estops  parties  from  questioning,  see  Ap- 
PKAL,  11;  Southern  Ind,  R.  Co.  v.  Drcnnen,  14,  22  (7). 

ACTIOK— 

See  Appeal;  Limitation  of  Actions;  Pasties;  Removal  of 
Causes;  Tender. 

Agreed  case,  determined  de  n&vo  on  appeal,  see  Appeal,  99;  Tem- 
plcton  V.  Board,  etc.,  381,  382  (1). 

By  or  against  foreign  corporation,  see  Oobporationa,  2-6. 

For  breach  of  covenant  of  seisin,  who  entitled  to  maintain,  see 
Covenants,  2;  Graves  v.  Garard,  712,  714  (1). 

For  breach  of  warranty  accrues  on  pasrment  of  lien,  see  Deeds,  4; 
Maitlen  y.  Maitlen,  559,  5(i3  (6). 

To  renew  Judgment,  see  Judgment,  21;  Plynn  v.  Northantf  333, 

3^5  (2). 

For  damages  inflicted  by  vicious  dog,  see  Nsoligence,  1;  Gordon  v. 
Kaufman,  G03,  (507  (2). 

Suit  to  wind  up  partnership,  see  Partnebship,  8;  Adams  v.  Car- 
mony,  291,  293  (3). 

1.  Purpose  of, — Justice, — ^The  sole  purpose  of  an  action  at  law  is  to 
have  Justice  administered. 

Indiana  UMon  Traction  Co.  v.  HeUer,  385, 387  (1). 

2.  Death. — Survival, — Beneficiaries. — Complaint. —  Evidence. —  Un- 
der §2S5  Burns  1908,  Acts  1899,  p.  405,  providing  that  the  personal 
representative  of  a  person  whose  death  was  caused  by  the  negli- 
gence of  nnotlior  shall  have  a  right  of  action  in  favor  of  the  de- 
cedent's "widow,  or  widower  (as  the  case  may  be),  and  children, 
if  any,  or  next  of  k\n."  the  names  of  the  beneficiaries,  as  well  as 
their  pecuniary  loss,  must  be  alleged  and  proved,  otherwise  no 
right  of  recovery  exists. 

Pittshurgh,  etc.,  R.  Co.  v.  Reed,  635. 641  (5). 

3.  Death. — Beneficiaries. — ^Unless  the  widow,  or  widower,  and  chil- 
dren, if  any,  or  next  of  Icin,  of  a  decedent  whose  death  was 
caused  by  another's  negligence  (8285  Bums  1908.  Acts  1899,  p. 
405),  were  living  at  the  time  of  decedent's  death,  when  the  cause 
of  action  accrued,  as  well  as  when  the  damages  are  awarded,  no 
recovery  is  permissible. 

Pittsburgh,  etc.,  R.  Co.  v.  Reed,  635, 644  (8). 

4.  Joint  and  Several. — Dismissal. — Election. —  Bonds. —  Where  an 
action  was  filed  against  contractors  and  their  sureties  on  their 
Joint  and  several  bond  for  the  value  of  materials  furnished,  and 
the  plftlntiflF,  after  a  Judgment  on  demurrer  was  rendered  in  favor 
of  such  sureties,  dismissed  as  to  such  contractors,  such  dismissal 
does  not  operate  as  a  discontinuance  against  such  sureties. 

Stcvensony.  Stunkard,  716,  719  (1). 

ABVANCEHEKTS— 

From  parents,  see  Deeds,  12;  Graves  v.  Garard,  712,714  (4). 

ABVISOBY  BOABD&— 

See  Townships. 
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AFFIDAVITS-. 

For  prosecution  in  jnvenlle  eourts  cannot  be  questioned  on  appeal, 
see  Appeal,  14;  Spade  v.  State,  529,  533  (2). 

Sufficiency  of,  in  attachment,  see  Attachmc^nt  and  Gabnishment; 
Block  V.  Crumpacker,  171,  172  (2). 

AGEKCY— 

See  Pbincipal  and  Aqsnt. 

AGBEED  CASE— 

Bills  of  exceptions  containing  agreed  statements,  see  Appeal,  30; 
Compton  V.  Benham,  51,  56  (1). 

Determined  de  novo  on  appeal,  see  Appeal,  99 ;  Templeton  v.  Board, 
etc.,  381,  382  (1). 

ALIEKATION— 
Power  of,  see  Wnxs. 

ALIMONY— 

Contract  for,  prior  to  Judgment,  void,  see  Husband  and  Wife,  1; 
Wilson  V.  FahnestocJc,  35,  41,  (5). 

ALTERATION— 

Effect  of,  on  note,  see  Bills  and  Notes,  1 ;  Owen  Creek,  etc.  Church 
V.  Taggart,  393,  395  (2). 

AMENDMENTS— 

Of  church   constitution,   see  Religious   Societies,   0;   Ramsey  v. 
Hicks,  490,  506  (5). 


ANIMAL2 

See  Bailment. 

Damages  for  railroad  company's  negligent  killing  of  a  cow,  see 
Damages,  1;  Cleveland,  etc.,  R.  Co,  v.  Van  Natta,  608,  611  (3). 

Liability  for  keeping  vicious  dog,  see  Neqogence,  1;  Gordon  v. 
Kaufman,  G03,  607  (2). 

Killing  of,  see  Railboadb,  37,  38;  Cleveland,  etc,  R.  Co.  v.  Van 
Natta,  608. 

Evidence  falling  to  show  conversion  of  a  horse,  see  Teoveb  and 
Convebsion,  3;  Cumberland  Tel.,  etc,  Co,  v.  Taylor,  27,  33  (3). 

Instructions, — Negligence. — Vicious  Dog, — Notice. — ^An  Instruction 
that  the  burden  is  upon  the  plaintiff  to  prove  the  allegations  of 
his  complaint,  one  of  which  was  that  the  defendant  knew  that 
his  dog  was  vicious,  and  that  if  the  defendant  did  not  know  there- 
of, the  verdict  should  be  for  him,  is  not  erroneous  on  the  ground 
that  It  puts  the  burden  of  proof  upon  the  defendant  to  show  that 
he  did  not  know  of  the  vicious  character  of  his  dog. 

Gordon  v.  Kaufman,  603, 608  (3) . 

ANSWEB^ 

See  Pleading. 

Overruling  demurrer  to  paragraphs  of,  may  be  shown  by  special 
findings  to  be  harmless,  see  Appeal,  74;  Warner  v.  Jennings, 
574,  575  (1). 
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I.    Decisions  Revibwablb,  1-5. 
II.    RkihtokRkvibw,  6-9. 

III.  Presentation  or  0 bounds  for 

Kb  VIEW.  10-19. 

IV.  Parties,  20-23. 

V.    Requisites  fob  Transfer   of 
Cause,  24*25. 

VI.    Record  and  Proceedings  not 
IN  Record.  25-37. 

VII.   Assignments  of  Ekbobs*  88-^45. 

VIII.    Briefs,  45-57. 


IX. 

X. 

XL 

XII. 


Dismissal.  58-5L 
Rehearing,  52-54. 

Review 

(a)  I^rbsumptions.  55-57. 

(b)  Harmless  Error,  58-77. 

Determination  and  Disposi- 
tion OF  Case. 

(a)  Decision  in  Genkbai^, 
78-60. 

(b)  Affirmance,  81-96. 

(c)  Reversal,  95-101. 


Motions  to  retax  costs,  proper  remedy,  where  amount  Is  uncertain, 
see  Costs;  Cauthorn  v.  Bicrhaus,  302,  366  (6). 

When  constitutional  question,  involved,  see  Ck>uiiTS,  3;  PUtaburgh, 
etc.,  R.  Co.  V.  Peck,  62,  67  (3). 

B'rom  Justice  who  had  no  jurisdiction,  see  Coubts,  13;  Prather  v. 
Brandon,  45,  50  (5). 

In  mandamus  case  to  compel  issuance  of  l>onds^  not  transferable  to 
Supreme  Court  as  a  drainage  case,  see  Drains,  3;  Tcmpleton  v. 
Board,  etc.,  381,  382  <3). 

Decision  of  trial  court,  on  motion  to  set  aside  Judgment,  that  corpo- 
ration president  knew  of  the  service  complained  of,  conclusive  on 
appeal,  see  Judgment,  9;  Oroff  v.  Warner,  544,  549  (3). 

Jurisdiction  in  drainage  case,  in  Supreme  Court,  see  Maitdamus; 
Tcmpleton  v.  Board,  etc.,  381,  385  (5). 

I.    Decisions  Reviewable. 

1.  From  Juvenile  Courts. — An  appeal  lies  to  the  Appellate  Court, 
from  any  Judgment  of  a  juvenile  court,  except  one  founded  upon  a 
plea  of  guilty.  Spade  v.  State,  52Q,^1  (1). 

2.  Right  of. — Drains. — Repairs. — Surrcyors. — Under  §5031  Bums 
1905,  Acts  1905,  p.  456,  §10,  providing  that  "such  [circuit  or  su- 
perior] court  or  judge  shall  have  the  right  to  hear  and  determine 
such  matters  finally,"  no  right  of  api)eal  lies  from  an  order  re- 
fusing to  direct  the  county  surveyor  to  repair  a  drain. 

Bear  v.  Reese,  465, 466  ( 1 ) . 

3.  Final  Judgment. — Transcript. — ^Where  the  transcript  shows  a 
submission  of  the  cause  for  trial  and  states  that  the  court  **finds 
for  the  defendants,  and  that  the  restraining  order,  heretofore 
made  and  entered  in  this  cause,  be  and  the  same  is  hereby  dis- 
solved and  set  aside."  the  record  further  showing  the  overruling 
of  motions  for  a  new  trial  and  in  arrest  of  judgment,  and  a  judg- 
ment for  costs,  an  appeal  therefrom  will  be  considered  as  having 
been  taken  from  a  final  judgment.    Purcell  v.  Hoseu,  4^,  4S2  (4). 

4.  Injunction. — Dissolving  Temporary  Restraining  Order. — No  ap- 
peal lies  from  an  order  dissolving  a  temporary  restraining  order. 

Purcell  V.  Hosejf,  448, 451  (3). 

5.  Final  Judgment. — What  Is. — A  final  judgment,  from  which  an 
appeal  lies,  must  dispose  of  all  of  the  issues  as  to  all  of  the 
parties.  Hopp  v.  Luken,  568, 569  ( 1 ) . 


II.    Right  op  Review. 

6.  Executors  and  Administrators. — Descent  and  Distribution. — 
Decedents'  Estates. — ^An  executor,  where  he  has  reasonable 
grounds  for  believing  that  an  order  of  the  trial  court  f<Mr  the  dis- 
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tribution  of  the  testator's  property  is  erroneous,  has  the  right  of 
appeal.  Keener  v.  Oruhhf  564, 565  ( 1 ) . 

7.  Right  of, — ^The  right  of  appeal  is  statutory. 

Bear  v.  Reese,  465, 467  (3) . 

8.  Vacation, — Parties. — Partners. — Survivors. — In  an  action  at  law 
against  two  partners  upon  a  contract  executed  by  them,  wherein 
Judgment  was  rendered  in  their  favor,  a  vacation  appeal  can  be 
talien  from  such  judgment,  where  one  partner  died  after  Judg- 
ment and  before  the  taking  of  the  appeal,  only  by  making  such 
decedent's  proi)er  representatives  or  heirs  at  law  parties  thereto, 
and  serving  them  with  notice  of  such  appeal. 

Swing  v.  Hilh  140, 143  (2). 

9.  Erroneous  Procedure. — Failure  to  Object. — Estoppel. — A  de- 
fendant who,  without  objection,  knowingly  permits  the  court  to 
submit  a  case  upon  an  issue  not  presented  by  the  pleadings,  is 
estopped,  on  appeal,  from  questioning  such  procedure. 

Southern  Ind.  R.  Co,  v.  Drennen,  14, 26  (9). 

IIL    Presentation  of  Grounds  for  Review. 

10.  Questions  Presented. —  Complaint. —  Cross-Complaint. —  Quiet- 
ing Title. — Trusts. — Where  a  wife  conveyed  an  undivided  half  of 
her  land  to  each  her  husband  and  her  daughter,  and  the  daughter 
brought  suit  to  quiet  her  title  to  the  whole  thereof  on  the  ground 
that  such  husband  had  no  capacity  to  take  from  his  wife,  and 
such  husband  filed  a  cross-complaint  praying  for  the  declaration 
of  a  trust  in  his  favor  in  one-half  of  such  land,  an  npi)eal  by  such 
daughter — ^the  decree  being  in  favor  of  such  husband — ^brings  the 
whole  transaction  before  the  Appellate  Court  for  review. 

McCord  V.  Bright,  275,  286  (15). 

11.  Variance. — Acquiescence. — Where  the  parties,  without  objec- 
tion, choose  their  own  issue,  within  the  general  scope  of  the 
pleadings,  they  cannot,  on  appeal,  raise  the  objection  that  the 
issue  was  not  tendered. 

Southern  Ind.  R.  Co.  v.  Drennen,  14, 22  (7). 

12.  Issues, — Waiver. — Last  Clear  Chance. — Where  both  parties  to 
a  personal  injury  case  treated  the  question  of  last  clear  chance 
as  though  it  were  Involved,  introduced  evidence  tending  to  prove 
and  to  disprove  such  negligence,  and  asked  and  received  instruc- 
tions thereon,  they  are  precluded  from  asserting,  on  appeal,  that 
such  question  was  not  Involved. 

Southern  Ind.  R.  Co.  v.  Drennen,  14, 20  (5). 

13.  Evidence. — Presenting  Error. — Questions  on  the  exclusion  of 
evidence,  to  be  available,  must  be  clearly  shown  by  the  record. 

Indiana  Union  Traction  Co,  v.  Thomas,  468, 476  (10). 

14.  From  Juvenile  Courts. —  Affidavits. —  Sufficiency. —  The  suflS- 
ciency  of  an  aflSdavIt  charging  defendant  with  contributing  to  the 
delinquency  of  a  child  cannot  be  questioned  on  appeal. 

Spade  V.  State,  529.  533  (2). 

15.  Variance. — lloxo  Availed  of. — Where  no  question  is  made  at 
the  trial  as  to  an  alleged  variance,  no  question  thereon  can  be 
raised  on  appeal.  Southern  Ind.  R.  Co.  v.  Drennen,  14, 20  (6). 

16.  Joint  Demurrers. — Exceptions. — A  single  exception  taken  to  a 
ruling  on  a  Joint  demurrer,  is  sufficient  to  present  the  correctness 
of  the  ruling  as  to  each  specification  of  such  demurrer. 

Stevenson  v.  Stunkard,  716, 720  (8). 
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17.  Evidence. — Ej'clusion  of. — Offer  to  Prove. — ^Where  a  question 
is  obj<H'ted  to,  and  no  offer  Is  made  showing  what  the  answer 
then»to  would  be,  the  sustatnlnf?  of  the  objection  presents  no 
question  on  ai)i)eal,  this  court  beingr  unable  to  say  whether  the 
answer  would  have  boon  beneficial  or  detrimental  to  the  complain- 
iujc  party.  Conklin  v.  Dougherty,  570,  573  (5). 

18.  Evidence. — Exclusion. — Grounds. — If  excluded  evidence  was 
Inadmissiblo  on  any  ground,  its  exclusion  will  be  upheld  on  ap- 
jH^nl.  regardless  of  the  reason  that  the  Judge  gave  for  such  ex- 
clusion. Graji  v.  Good,  476, 478  (3) . 

19.  Instructions. — How  Questioned. — Xew  Trial. — Instructions  not 
incluiiod  in  the  motion  for  a  new  trial  cannot  be  questioned  on 
appeal.  Welker  v.  Appleman,  099, 709  ( 14) . 

IV.    Pasties. 

20.  Parties. — Dismissal. — Parties  below  against  whom  the  action 
was  dismissed  are  not  necessary  parties  on  appeal. 

Stevenson  v.  Stunkard,  716,  719  (2). 

21.  Parties. — ^An  appeal  cannot  be  taken  against  a  part  only  of 
tlioso  rooovoring  judgment  where  there  are  other  parties  to  the 
action  whose  rights  are  undetermined. 

IIopp  y.  Lukcn,  568, 569  (2). 

22.  Dismissal. — Parties. — An  appeal  taken  without  the  necessary 
parties  will  be  dismissed.  fifirin/7  v.iff7M40, 144  (8). 

23.  Vacation. — Parties. — Death. — ^Where  a  defendant  in  whose 
favor  judgment  was  rendered  died  after  judgment.  It  Is  necessary 
in  taking  a  vacation  appeal  from  such  judgment  to  make  the 
proi)er  i)ersonal  representatives,  or  decedent's  heirs  at  law, 
parties.  Swing  v.  Hill,  140, 142  (1). 

Y.    Hequisites  for  Traksfeb  of  Cause. 

24.  Bonds. — Erecutors. — ^An  executor  is  not  required  to  file  an  ap- 
peal bond  {§§(587,  2980  Bums  1908,  §§645,  2457  R.  S.  1881). 

Jeffries  v.  Orndorf,  225, 226  (4). 

25.  Appearance. — Filing  Brief  on  Merits. — Notice. — Wair^er. — ^The 
filing  of  a  brief  on  the  merits  of  an  appeal  constitutes  an  appear* 
ance,  and  is  a  waiver  of  lack  of  notice  of  such  appeal. 

Jeffries  v.  Omdorf,  225, 226  (5). 

VI.    Record  and  Proceedings  Not  in  Record. 

26.  Vew  Trial. — Time  for  Filing. — ^A  motion  for  a  new  trial  shown 
to  have  been  filed  on  the  first  day  of  the  succeeding  term,  is  In 
the  record,  where  the  case  was  decided  on  the  last  day  of  the 
previous  term.  Graves  v.  Garard,  712, 714  (3). 

27.  Instructions. — now  Made  Part  of  Record, — ^Where  instructions 
given  and  refused  have  no  exceptions  taken  and  signed  by  the  ap- 
pellant's attorney,  questions  thereon  are  not  necessarily  lost,  since 
such  instructions  may  properly  be  in  the  record  In  another  mode. 

llolliday  &  Wyon  Co.  v.  0*Donnell  647,  651  (3) . 

28.  Instructions.— When  Part  of  Record.— Vnder  §561  Burns  1908, 
Acts  1907,  p.  G52,  providing  that  "all  instructions  ♦  ♦  *  shall 
be  filed  with  the  clerk  of  the  court  at  the  close  of  the  instructions 
of  the  jury,"  Instructions  cannot  be  considered  as  a  part  of  the 
record,  unless  It  appears  by  a  proper  record  entry  that  such  In- 
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structions  were  filed  with  the  clerk  at  the  close  of  the  instruc- 
tions. Hammond,  etc..  Electric  R.  Co.  v.  Antonia,  41  Ind.  App. 
335,  overruled.  Hotmire  v.  O'BiHen,  G94,  (598  (4), 

29.  Bills  of  Exceptions. — Presentation  to  Judge. — Delay  in  Filing, 
— Where  a  bill  of  exceptions  is  presented  to  the  judge  within  the 

time  granted,  his  delay  in  signing  and  filing  same  will  not  preju- 
dice the  api)ellant.  Jeffries  v.  Omdorf,  225, 226  (2). 

30.  EHdcnce. — Agreed  Statements. — Introduction. — llow  Shown  in 
Bills  of  Exceptions. — An  agreed  statement  as  to  the  testimony 
of  an  absent  witness,  which  is  embodied  in  a  bill  of  exceptions 
puri)ortiug  to  contain  all  of  the  evidence  given  in  the  case,  is 
sufliciently  shown  to  have  been  introduced  in  evidence. 

Compton  y.  Betiham,  51, 5G  (1). 

31.  Transcript. — Mistake  in  Designating  Proper  Trial  Court. — ^A 
transcript  reciting  that  there  was  "filed  in  the  office  of  the  clerk 
of  the  Vigo  Circuit  Court"  the  following  complaint,  where  the 
whole  record  shows  that  the  case  was  in  the  Superior  Court  of 
Vigo  County,  is  not  defective,  such  mistake  being  merely  a  cler- 
ical error.  Stevenson  v.  Stunkard,  716,  720  (5). 

32.  Transcript. — Certificate. — Clerks. — A  certificate  to  a  transcript, 
signed  by  a  i)erson  designated  as  clerk  of  the  Vigo  Circuit  Court, 
and  ex-offlcio  clerk  of  the  Superior  Court  of  Vigo  County,  is  suffi- 
cient, the  clerk  of  the  circuit  court  being  ex-officio  clerk  of  such 
superior  court.  StciK'nson  v.  Stunkard,  710, 719  (4) . 

33.  Transcript. — Clerk*s  Certificate. — Where  the  clerk's  certificate 
fails  to  show  that  the  transcript  contains  a  full,  true  and  com- 
plete copy  of  the  proceedings  in  the  case,  and  it  is  impossible  to 
tell  whether  the  ruling  complained  of  applied  to  the  motion  com- 
plained of,  or  to  some  other  motion,  no  question  is  presented 
thereon  for  decision. 

Faulkner  v.  Baltimore,  etc.,  R.  Co.,  441, 443  (4) . 

34.  Bills  of  Exceptions. — Authentication. — A  bill  of  exceptions 
showing  its  presentation  to  the  judge  and  its  approval  by  him 
within  tlie  time  granted  for  the  presentation  thereof,  is  suffi- 
ciently certifieii.       Holliday  &  Wgon  Co.  v.  O'DonnvU,  (U7,  (>51  (2). 

35.  Instructions. — Failure  to  File. — Trial. — Appellant's  failure  to 
show  affirmatively  by  the  record  that  the  questioned  instructions 
were  filed  in  the  trial  court  precludes  the  raising  of  any  question 
tliereon,  on  appeal. 

Cumberland  Tel,  etc.,  Co.  x.  Hatter,  G25, 628  (5). 

3C.  Requisites. — Appellant,  to  be  successful,  must  present  a  record 
afiirmatively  showing  error. 

Dillman  v.  Chicago,  etc.,  R.  Co.,  665, 667  (2). 

37.  Directing  Verdict. — Evidence. — When  All  Required. — New 
Trial. — Where  api)ellant  assigns  error  upon  the  overruling  of  his 
motion  for  a  new  trial,  the  grounds  thereof  being  (1)  that  the 
evidence  was  insuflficient,  (2)  that  the  verdict  was  contrary  to 
law,  and  (3)  that  the  court  wrongfully  directed  a  verdict,  the 
complete  evidence  is  necessary,  such  third  ground  being  substan- 
tially the  same  as  the  first  and  second. 

Dillman  v.  Chicago,  etc.,  R.  Co.,  665,  (1). 
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VII.    Assignments  of  Ebrobs. 

38.  Assignments  of  Errors. — Sustaining  Demurrer  to  "CompZa*i»<." 
— ^An  assigumeut  that  the  court  erred  in  sustaining  appellees' 
demurrer  to  the  "complaint"  raises  no  question,  where  they  did 
not  demur  to  the  complaint  as  an  entirety. 

Stevenson  v.  Stunkard,  716,  720  (6), 

39.  Assignments  of  Errors. — Failure  to  Designate  Trial  Court. — 
An  assignment  that  "there  is  manifest  error  in  the  Judgment  and 
proceeding  In  this  cause  in  the  court  helow,"  setting  out  the  rul- 
ings complained  of,  is  sufficient  to  present  for  consideration  the 
error  of  any  lower  court  through  which  the  case  has  passed. 

Ilolliday  d  Wyon  Co.  v.  O'Donnell  647, 649  (1). 

40.  Assignments  of  Errors. — Suppression  of  Depositions. — Neto 
Trial. — An  independent  assignment,  on  appeal,  tliat  the  court 
erred  in  suppressing  a  deposition,  raises  no  question,  such  ruling 
constituting  a  ground  for  a  new  trial. 

Louisville,  etc.,  Tractioth  Co.  v.  Worrell  480, 483  (1). 

41.  Assignments  of  Errors. — Transcript. — ^An  appeal  will  be  dis- 
missed where  the  assignment  of  errors  raises  no  question  pre- 
sented by  the  record. 

Faulkner  v.  Baltimore,  etc.,  R.  Co.,  441, 443  (3). 

42.  Assignments  of  Errors. — Duplication  of. — Briefs. — Removal  of 
Causes. — Where  appellant  assigned  as  error  the  trial  court's  re- 
fusal to  remove  the  cause  to  the  federal  court,  both  independently 
and  as  a  cause  for  a  new  trial,  and  discussed  such  assignm^its 
together,  no  waiver  of  the  alleged  error  in  overruling  the  motion 
for  a  new  trial  is  shown. 

Hercules  Torpedo  Co.  v.  Smith,  253, 254  (2). 

43.  Assignments  of  Errors. — Independent. — Removal  of  Causes. — 
Error  in  the  overruling  of  a  motion  to  remove  the  cause  to  the 
federal  court  is  available  only  when  such  ruling  is  made  a  ground 
for  a  new  trial.  Hercules  Torpedo  Co.  v.  Smith,  253, 254  (3). 

44.  Assignments  of  Errors. — Candying  Back  Demurrer  to  Answer 
and  Sustaining  to  Complaint. — Where  the  trial  court  carried 
back  a  demurrer  to  an  answer  and  sustained  it  to  the  complaint. 
It  must  be  so  assigned  as  error  on  appeal,  or  the  sufficiency  of  the 
complaint  is  not  questioned.  Neyensv.Flesher,^,^  (3). 

45.  Assignments  of  Errors. — Demurrer  to  Complaint. — An  assign- 
ment, on  appeal,  thnt  the  court  erred  in  sustaining  a  demurrer  to 
the  complaint  is  bad,  where  the  record  shows  that  such  demurrer 
was  overruled.  Neyens  v.  Flesher,  44, 45  ( 1 ) . 

VIII.    Bbiefs. 

46.  Briefs. — Failure  to  File. — The  failure  of  appellee  to  file  a  brief 
may  constitute  a  cause  for  reversal.        Cohe  v.  Malloy,  S.  10  (1). 

47.  Briefs. — Rules. — A  failure  of  the  appellant  to  comply  with  the 
Appellate  Court  rules  in  the  preparation  of  his  brief  constitutes 
a  proper  ground  for  dismissal  of  the  appeal.    Que  v.  St.  John,  582. 

48.  Briefs. — Failure  of  Appellee  to  File. — ^Upon  the  failure  of  ap- 
pellee to  file  a  brief,  the  court,  on  appeal,  may,  in  Its  discretion, 
reverse  the  judgment  below  as  upon  a  confession  of  error. 

Wysong  v.  Sells,  238, 240  (1). 

49.  Briefs. — Failure  to  File. — Dismissal. — W^here  a  cause  was  sut)- 
mitted,  on  appeal,  on  July  20,  and  appellant  secured  30  days'  ad- 


INDEX.  731 


APPEAL— Continued. 


ditlonal  time  on  September  23,  filing  its  briefs  on  October  28,  the 
appellee  calling  attention  thereto  in  his  brief,  the  appeal  will  be 
dismissed,  the  year  for  the  taking  of  an  appeal  not  having 
elapsed,  when  appellee's  brief  was  filed  asking  for  such  dismissal. 

Town  of  8hirley  Y,  Brewer,  GiA, 

50.  Briefs. — Waiver. — ^Points  not  discussed  are  waived. 

Block  V.  Crumpacker,  171, 172,  (2). 
Perry  v.  Acme  Oil  Co.,  207, 208  (1). 

51.  Briefs. — Failure  to  Discuss  Errors. — Where  several  alleged 
errors  presenting  the  same  question  are  discussed  together  In 
appellants'  brief,  such  errors  are  not  waived. 

Stevenson  Y.  Stunkard,  71C,  720  (7). 

52.  Supreme  and  Appellate  Court  Rules. — Briefs. — The  rules  of 
the  Supreme  and  Appellate  Courts  are  sufflciently  liberal  to  allow 
the  Appellate  Court  to  consider  a  brief,  w^here  it  advises  the  Court 
as  to  the  questions  involved  in  the  appeal. 

Indiana,  etc..  Traction  Co.  v.  Heller,  385, 388  (4). 

53.  Briefs. — Instructions. — ^To  present  any  question  on  an  instruc- 
tion, all  Instructions  or  their  substance  must  be  set  out  in  the 
parly's  brief.  Southern  Ind.  R.  Co.  v.  Drennen,  14, 20  ( 10) . 

54.  Briefs. — Rules. — Substantial  Compliance  With. — Where  appel- 
lant's brief  substantially,  though  not  technically,  complies  with 
the  rules,  the  errors  assigned  will  be  considered. 

Hercules  Torpedo  Co.  v.  Smith,  253, 254  (1). 

55.  Briefs. — Setting  Out  Evidence. — Failure  of  Appellee  to  Conr 
tradk't. — ^The  evidence  set  out  in  appellant's  brief  will  be  taken 
as  true,  unless  it  is  contfadicted  by  appellee. 

Wysong  r.  Sells,  238, 240  (2) . 

56.  Briefs. — Concise  Statement  of  Record. — Failure. — Whether  ap- 
pellant's failure  to  set  out  a  concise  statement  of  the  record  in 
Its  brief  will  work  a  reversal,  is  discretionary  with  the  court. 

Toledo,  etc.,  Intcrurhan  R.  Co.  v.  Wilson,  213, 214  (1). 

57.  Briefs. — Setting  Out  Record  of  Alleged  Errors. — Appellants' 
brief  should  set  out  the  record  showing  the  alleged  erroneous 
rulings,  and  failing  therein,  it  is  discretionary  with  the  court 
whether  it  will  consider  such  errors. 

Conklin  v.  Dougherty,  570,  571  ( 1 ) . 

IX.    Dismissal. 

58.  Dismissal. — Opinion  Upon. — Courts. — The  Appellate  Court  may, 
in  its  discretion,  dismiss  an  api)eal  without  submitting  a  written 
opinion,  the  motion  to  dismiss  constituting  notice  of  the  grounds 
for  such  dismissal. 

Faulkner  v.  Baltimore,  etc.,  R.  Co.,  441, 442  (1). 

59.  Dismissal. — yew  Appeal, — Where  a  motion  to  dismiss  an  ap- 
peal is  sustained,  and  the  appellant  has  time  within  which  to 
correct  the  defects  in  the  transcript  and  to  file  another  appeal, 
and  he  fails  to  do  so,  he  may  not  complain  on  a  petition  for  a  re- 
hearing that  his  right  of  ai)i>eal  hMS  been  denied. 

Faulkner  v.  RuUimnre,  etc.,  R.  Co.,  441, 443  (5). 

00.  Motions  to  Dismiss. — Particfi. — yatnes. — Where  the  parties  on 
appeal  are  named  as  in  the  pleadings  below,  such  ai)peal  will  not 
be  dismissed  for  defects  in  the  names,  espe<*ially  where  there  is 
no  showing  that  the  names  used  are  not  the  true  ones. 

Jeffries  v.  Omdorf,  225, 22G  ( 1 ) . 
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CI.  Filing  of  Transcript. — Dismissal, — A  motion  to  dismiss  an  ap- 
I)eal  for  failure  to  file  tlie  transcript  will  be  overruled  where  the 
transcript  was  filed  within  the  statutory  time. 

Jrifnes  v.  Omdorf,  225, 226  (3). 

X.    Reheabino 

62.  Rvhcarimj. —  CroMs-Errora. —  Failure  to  Assign, —  Bonds. — 
Officers, — In  an  action  against  a  cleric  and  his  sureties  for  the  re- 
covery of  fees  \\T»)iij;fuIIy  withheld,  wherein  such  clerlt  and  his 
sureties  re<'over  Jndjjmeiit,  and  the  pin  i  nil  ft  appeals,  the  sureties, 
in  the  absence  of  cross-errors,  can  raise  no  question,  on  rehearing, 
as  to  the  correctness  of  the  trial  court's  conclusions  of  law  as  to 
their  separate  liabilities.  State,  ct  rel,,  v.  Carey,  650, 663  (5) . 

63.  Rehearing. — Questions  Presentable. — Questions  not  raised  on 
the  original  hearing  of  a  case  cannot  be  raised  on  a  petition  for 
a  rehearing.  City  of  Garrett  v.  Winterich,  322, 332  ( 10) . 

64.  Rehearing. — Questions  Presentable. — Briefs. — Failure  to  Set 
Out  Record. — ^Where  appellant's  brief  fails  to  set  out  the  record 
presenting  the  allegwl  errors,  and  the  Court  fails  to  pass  on  some 
of  them,  the  others  cannot  be  raised  on  a  petition  for  a  rehear- 
ing. Toledo,  etc.,  Interurban  R,  Co.  v.  Wilson,  213, 217  (4). 

XI.    Review. 
(A).    Presumptions. 

65.  Transcript. — Error. — ^An  appellant,  to  be  entitled  to  a  reversal, 
must  present  a  transcript  showing  an  error,  the  presumption 
being  that  the  trial  court's  action  an4  decision  were  correct. 

Faulkner  v.  Baltimore,  etc.,  R.  Co.,  441, 442  (2) . 

66.  Evidence  Xot  in  Record. — Presumptions. — The  judgment,  in 
the  absence  of  the  evidence,  is  presumed  to  be  sustained  thereby. 

Pureell  v.  Hosey,  448, 4.52  (.'>). 

67.  Instructions. — Presumptions. — Absence  of  Evidence. — Wliere 
the  record,  on  appeal,  does  not  contain  the  evidence,  an  instruc- 
tion on  the  assessment  of  punitive  damages  must  be  presumed  to 
be  required  by  the  evidence,  the  subject-matter  of  the  action  being 
as  assault  and  battery. 

Baltimore,  etc,  R.  Co.  v.  Davis,  375, 380  (5) . 

(B).    Habm LESS  Error. 

68.  Complaint.— FaUurc  to  Set  Out  Written  Instrument,— Trial 
Upon  Merits. — The  overruling  of  a  demurrer  to  a  complaint 
founded  upon  a  written  instrument  which  complaint  failed  to  set 
out  such  instrument,  is  not  reversible  error,  where  the  merits  of 
the  case  have  been  fairly  determined  (§350  Bums  1908,  §345  R.  S. 
1881 ) .  Berkemeier  v.  State,  ex  rel„  1, 4  (2 ) . 

69.  Doubtful  Result. — Errors  of  the  trial  court  cannot  be  held 
harmless,  where  the  result  is  not  clearly  right. 

Wulschner-Steicart  Music  Co.  v.  Hubbard,  526. 529  (6). 

70.  Recovery, —  Damages. —  Complaint. —  Paragraphs. —  Where  the 
verdict  could  have  b'^en  rendered  on  any  of  the  three  paragraphs 
of  the  complaint,  the  evidence  and  the  amount  of  damages  being 
applicable  to  all,  the  court  on  arjpeal  cannot  say  that  the  Judg- 
ment was  bas(>d  wholly  upon  the  first  parasrraph. 

Cumherland  Tel.,  etc..  Co.  v.  Taiflor.  27.  34  (5). 

71.  Weighfvg  Evidence. — Separate  Paragraphs  of  Complaint, — A 
general  verdict  will  not  be  overthrown,  on  appeal,  because  the 
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evidence  upon  the  second  paragraph  of  the  complaint  Is  insuffi- 
cient to  support  it,  where  the  evidence  does  support  it  on  other 
paragraphs.  Polk  v.  Givens,  667, 673  (7) . 

72.  Instructions. — Certiorari, — Alleged  defects  in  an  instruction 
which  have  been  obviated  by  a  writ  of  certiorari  will  be  disre- 
garded. Baltimore,  etc.,  R,  Co.  v.  Trennepohl,  105, 110  (9). 

73.  Conclusions  of  Law, — Harmless  Error. — Insurance. — Invalidity. 
— ^A  conclusion  of  law  that  the  insurance  policy  sued  on  is  invalid, 
if  erroneous,  is  harmless,  where  other  correct  conclusions  pre- 
vented  a    recovery.  8 icing  v.  Wellington,  455, 4.VA  (5). 

74.  Special  Findings, — Overruling  Demurrer  to  Paragraphs  of 
Answer. — Harmless  Error. — Where  special  findings  are  made, 
which  show  that  the  proof  failed  to  establish  the  allegations  of 
the  complaint,  and  did  supiwrt  those  in  the  cross-complaint,  the 
overruling  of  a  demurrer  to  certain  paragrajihs  of  answer  is 
harmless.  Warner  v.  Jennings,  574, 575  ( 1 ) . 

75.  Instructions. — Invited  Error. — One  who  requests  the  giving  of 
a  certain  instruction  Is  estopped  from  complaining  where  a  simi- 
lar Instnictlon  was  given  at  the  request  of  his  adversary. 

Gordon  v.  Kaufman,  603, 608  (4). 

76.  Instructions. — Imperfections. — ^The  giving  of  imperfect  Instruc- 
tions which  are  not  misleading  does  not  constitute  reversible 
error.  Cleveland,  etc.,  R.  Co.  v.  Van  Natta,  608,  (Jll  (4). 

77.  Instrxiciions, — Harmless. — ^Where  an  instruction  c-ould  not  have 
prejudiced  the  appellants,  they  have  no  cause  for  complaint, 

AppersanY.  Lazro,  186, 193  (12). 

XII.    Determination  and  Disposition  of  Caae. 
(A).    Decision  in  General. 

78.  Pleading. — Special  Findings, — Decision. — ^Where  the  complaint 
Is  questioned  on  appeal,  but  the  special  findings  are  not,  the  ap- 
peal will  be  determined  on  such  special  findings. 

Fondrny  v.  Foudray,  444, 445  (1). 

70.  Decisions, — Requisites, — ^The  Appellate  Court  is  not  legally  re- 
quired to  write  an  opinion,  where  It  affirms  the  judgment  below. 

Adams  V.  Carmony,  291, 295  (6). 

80.  Questions  Presentable. —  Disability  of  Parties. —  Infants. — 
Equtty.— 'Waiver. — Estoppel. — Guardian. — ^Tn  a  suit,  where  the 
Interests  of  an  Infant  are  Involved,  the  Appellate  Court  will  con- 
sider the  merits  of  the  case,  though  such  questions  have  not  been 
properly  presented  on  appeal,  nor  in  the  trial  court,  an  Infant 
being  unable  to  choose  a  theory,  or  to  select  a  representative,  or 
to  waive  a  right,  or  to  estop  itself,  its  guardian  being  unable  to 
do  such  things  to  the  infant's  detriment. 

McCord  V.  Bright,  275, 290  (21). 
(B).    Affirm  ANCE. 

81.  Weighing  Evidence, — ^The  Appellate  Court  will  not  weigh  con- 
flicting evidence. 

Bloch  V.  Crumpaclcer.  171,  172  (4). 

Hotmire  v.  O'Brien,  694,  698  (3). 

Indiana  Union  Traction  Co.  v.  Thomas,  468,  476  (11). 

Mitchell  Lime  Co.  v.  yirlclrss.  197,  204  (7). 

82.  Weighing  Evideiue. — Mistakes  of  Jurg. — lSfistnk<»s  of  the  jury 
in  weighing  the  evidence  or  In  arriving  at  a  verdict  upon  the  evi- 
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dence  cannot  be  (corrected  on  appeal,  where  there  Is  some  evidenoe 
on  all  material  allegations  in  support  of  the  verdict 

Emrich  Furniture  Co.  v.  Byrnes,  341, 344  (3). 

83.  Weighing  Evidence. —  Excessive  Damages. —  The  Appellate 
Court  will  not  weij^h  confliotlnff  evidence  as  to  damages. 

Cincinnati,  etc..  Electric  St.  R.  Co.  v.  Cook,  303, 309  (5). 

84.  Weighing  Ev-idencc. — Where  there  is  some  evidence  supporting 
the  Judgment  the  Appellate  Court  will  not  disturb  it. 

Indiana,  etc.,  OU  Co.  v.  WUhclm,  100, 105  (7). 

86.  Evidence. — Failure  of. — Where  there  is  no  evidence  tending  to 
prove  a  nuiterial  ftict  in  the  plaintifiTs  case,  a  Judgment  for  the 
plaintiff  will  be  reversed. 

MitcheU  Lime  Co.  y.  Nicteless,  197, 204  (8). 

86.  Reversal— Technicalities. — ^A  Judgment  will  not  be  reversed 
on  bare  technicalities. 

Southern  Ind,  R.  Co.  y.  Drennen,  14, 27  (12). 

87.  Right  Result. — ^Where  the  result  reached  by  the  trial  court  Is 
correct  its  Judgment  will  not  be  disturbed. 

Apperson  v.  Lazro,  186,  193  (13). 

Smng  v.  Wellingion,  455,  464  (6). 

Ziehm  v.  Pittsburgh,  etc.,  R.  Co.,  93,  96  (4). 

88.  Right  Result.^Partnership. — ^Where  the  trial  Judge  carefully 
considered  the  numerous  accounts  and  transactions  involved  in 
a  partnership  accounting,  and  reached  a  right  result  the  Judg- 
ment will  not  be  disturbed  on  appeal. 

Adams  V.  Carmony,  291, 294  (5). 

80.  Technicalities. — Penalties. — Railroads. — Fences. — Where  a  rail- 
road company  iiersistently  refuses  to  build  fences  along  its  right 
of  way,  and  on  technical  grounds  attempts  to  evade  payment 
therefor  to  the  persons  constructing  same,  the  Appellate  Court 
may  impose  a  penalty  in  affirming  a  Judgment  for  the  cost  of  such 
construction.  Vandalia  R.  Co.  v.  Walsh,  297. 

90.  Weighing  Evidence. — The  Appellate  0)nrt  will  not  disturb  the 
Judgment  of  the  trial  court,  although  such  court  Is  convinced  that 
such  Judgment  was  against  the  weight  of  the  evidence. 

Warner  v.  Jennings,  574, 577  (3). 

91.  Tnsnfflcicnt  Evidence. — Where  an  appeal  is  taken  because  of 
insufficient  evidence  to  sustain  the  Judgment  appealed  from,  only 
the  evidence  most  favorable  to  the  prevailing  i>arty  will  be  con- 
sidered. Wa  rn  cr  v.  Jen  n  ings,  574, 577  (2  ) . 

02.  Weighing  Erhlcnrr. — Boundaries. — Ejectment. — Evidence  show- 
ing that  the  plaintiffs  remote  grantor  and  the  defendant  secured 
a  surveyor  to  ascertain  the  boundary  line  between  their  lands, 
and  that  they  were  content  therewith  and  constructed  a  fence 
thereon,  each  building  one-half  thereof,  sustains  a  finding  of  the 
trial  court  that  the  boundary  line  was  airroed  upon. 

Furst  V.  Satterfield.  613, 617  (1). 

03.  Weighing  Evidence. — Where  there  Is  any  evidence  tending  to 
support  tlio  findinsr  of  the  trial  Judge,  such  findins  will  l>o  sus- 
tained   on    api>eal.  Furstv.Sattcrfic1d,iM:i.(M7{2). 

Of.  Weighing  Ei^denee. — Hushand  and  Wife. — Suretyship. — Mort- 
gages.— Deeds. — ^The  Appellate  Court  will  not  weigh  conflicting 
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evidence  to  determine  whether  a  deed  was  In  reality  a  mortgage 
given  by  a  wife  to  secure  hor  husband's  note,  the  trial  court  hav- 
ing found  that  such  deed  was  absolute. 

Warner  v.  Jcnninf/H,  574, 577  (4) . 

95.  Excessive  Judgment.— Remit  tit  nr. — ^The  Appellate  Court  may 
affirm  an  excessive  Judgment  on  condition  that  a  reAittitur  for 
the  excess  Is  filed.  Feathemgill  v.  Dougherty,  462^  ^55  {5) . 

(C).    Reversal. 

96.  Evidence. — Accounts, — Sales  of  Real  Estate. — ^Where  a  mort- 
gagee of  real  estate  in  making  his  settlement  with  the  mortgagor 
arranged  his  account  In  such  a  manner  that  the  mortgagor  was 
deceived  into  paying  the  mortgagee  an  excessive  amount  of 
money,  a  judgment  for  such  mortgagee  will  be  set  aside  as  con- 
trary to  the  evidence.  Wyson(jY.8ell8y229,24Qi7), 

97.  Technicalities, — Procedure, — ^The  Appellate  Court  has  the  right 
to  disregard  matters  of  procedure  and  to  decide  an  api>eal  on  its 
merits.  Featherngill  v.  Dougherty,  452, 455  (4) . 

98.  Unsatisfactory  Judgment. — Railroads. — Highway  Crossing  Ac- 
cidents.— Where  decedent,  somewhat  deaf,  w^alked  from  a  saloon 
toward  and  upon  a  railroad  crossing,  no  signal  being  given  of  the 
approaching  train,  and  there  being  time  for  the  engineer  to  slow 
the  train,  thus  avoiding  the  death,  and  the  answers  to  the  inter- 
rogatories are  to  some  extent  conflicting  and  indefinite,  and  the 
result  reached  seems  clouded  with  doubts,  a  new  trial  may  he 
ordered.    Roby,  J.,  dissenting. 

Chicago,  etc.,  R.  Co,  v.  Stepp,  353, 359  (5). 

99.  Agreed  Case. — How  Determined, — An  agreed  case,  under  §579 
Bums  1908,  §5.53  R.  S.  1881,  is  determined  de  novo  on  appeal  to 
the  Supreme  or  Appellate  Court. 

Templeton  v.  Board,  etc.,  381, 382  ( 1 ) . 

100.  Special  Findings. — When  New  Trial  Ordered. — Although  the 
special  findings  omit  a  fact  necessary  to  appellee's  recovery,  a  new 
trial  may  be  ordered  where  the  justice  of  the  case  requires  It. 

McCord  V.  Bright,  275,  291  (23) . 

101.  Costs. — Transcript. — Stenographers. — ^Where  a  stenographer, 
employed  to  make  a  transcript,  had  taxed  in  his  favor  therefor 
$176.30,  but  on  an  application  to  the  circuit  court  to  ascertain 
the  amount  due,  judgment  was  given  for  $100,  the  Appellate 
Court  will  order  the  clerk  to  retax  such  costs  by  substituting  the 
corrected  amount  of  $100.  Oreen  v.  Felton,  321. 

APPEABANCE— 

Filing  brief  on  merits,  constitutes,  see  Appeal,  25 ;  Jeffries  v.  Orn- 
dor/,  225, 220  (5). 

APPEIiIiATE  COITBT— 

See  CouBTS. 

APPBAISEMENT— 
See  Eminent  Domain. 

ABBEST— 

Of  Judgment,  see  PLEAniNG,  6. 
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Instruct i<Mi8  as  to  piinltlvo  damages,  presumed  warranted.  In  ab- 
wiK'C'  of  (evidence,  see  Appeal,  07;  Baltimore,  etc.,  R.  Co,  v.  Davis, 
375,  ^580  (5). 

I'pon  passenKer,  liability  of  carrier  for,  see  Cabbiers,  2,  10-12;  Balti- 
more,  etc^H.  Co.  v.  Davis,  375. 

A8SIOKHBNT— 

Of  contracts,  see  CoNTRArrs. 

ASSIGNMENTS  OP  EBBOBS— 

See  -^Vppkal,  38-45. 

ASSOCIATIONS— 

See  Ueligioi's  Societies. 

ASSUMPTION  OP  CONTBACTS— 

How  alleged,  see  (.'ontracts.  32,  33;  Evansville,  etc.  Traction  Co, 
V.  JJransviUe  Belt  li.  Co.,  irio. 

Of  contract  by  purchase,  see  Contracts,  15-19;  EvatuvUle,  etc, 
Traetion  Co.  v.  EvamviUe  Belt  R,  Co,,  155. 

ASSUMPTION  OP  BISK— 

See  Master  and  Servant;  Xeoligence. 

Burden  upon  i)lalntlff  of  proving  nonassumption  of  risk,  see  Evi- 
dence, 2;  Columbia  Crcosotvng  Co.  v.  Beard,  310,  31(>  (7). 

ATTACHMENT  AND  GABNISHMENT— 

Affidavits. — Jurisdietion. — Ohjeetionn. — Evidenee. — Where  a  com- 
plaint In  attachment  and  garnishment  pun^t>rte<l  to  be  sworn  to 
before  Harold  H.  Wlu»eler,  the  defendant  answering  thereto  with- 
out questioning  the  court's  juris<liction,  a  judtrment  for  the  plain- 
tiffs will  not  be  disturbed  because  the  comi>lalnt  was  not  sworn 
to.  where  siiid  Wheeler  was  clerk  of  the  court  trying:  the  cause. 
sinc(»  the  presumption  Is  that  the  trial  court  took  judicial  notice 
that  he  was  authorizcnl  to  administer  oaths. 

Block  V.  Crumpackcr,  171, 172  (2). 

ATTOBNEY  AND  CLIENT— 

See  Limitation  of  Actions. 

Where  attorney  is  interested  in  a  case,  his  clerk  may  not  take  depo- 
sition, s(»e  Depositions,  1 ;  Iluntington,  etc..  Lime  Co.  v.  Powhatan 
Coal  Co.,  84,  85  (1). 

Attorney's  becoming:  jnd^e  dissolves  partnership  of  which  he  is  a 
member,  see  Partnership,  5;  Felt  v.  Mitchell,  96,  98  (1). 

Confidential  communications,  see  Witnesses,  2;  Conkl^  v.  Dough- 
erty, 570,  572  (3). 

1.  Dissolution  of  Partnership  of  Attorneys. — Effect. — The  dissolu- 
tion of  a  partnership  of  attorneys  does  not  annul  nor  abridgre  their 
duty  to  their  clients.  Felt  v.  Mitchell  96, 98  (3). 

2.  Death  of  One  Attorney  of  Partnership. — Effect. — Sun^vars. — 
The  death,  or  disqualification  from  practice,  of  an  attorney  In  the 
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l)artnerHhlp,  gives  tbe  client  an  option  to  terminate  the  employ- 
luent,  but  if  the  client  elect  to  continue  the  employment  the  sur- 
viving partner  or  partners  are  bound  to  complete  the  service 
without  extra  compensation.  Felt  \\  Mitchell,  9G,  99  i-i), 

3.  Contracts. — An  attorney,  like  other  persons,  is  bound  by  his 
contracts.  Tong  v.  Orr,  681, 685  (3) . 

4.  Question  for  Jury. — Contracts. — Whether  a  client  contracted 
with  an  attorney  for  the  prosecution  of  a  merely  formal  suit,  or 
for  a  contested  litigation.  Is  a  question  of  fact  for  the  jury. 

ro«f/ v.  0/T,  681,  G87  (4). 

5.  Interrogatories, — Contracts. — A  general  verdict  for  plaintiff  In 
an  action  on  the  quantum  meruit  for  services  rendered  as  an  at- 
torney, Is  not  controlled  by  answers  to  interrogatories  which  fall 
to  show  that  the  contract  found  therein  embraced  the  particular 
fservice  sued  for.  Tong  v.  Orr,  aSl,  682  ( 1 ) . 

6.  Contracts. — Abandonment  of. — Quantum  Meruit. — Evidence. — 
Where  there  Is  evidence  tending  to  show  that  a  client  employed 
an  attorney  to  prosecute  a  suit  to  quiet  title,  the  representation 
being  that  the  defense  would  be  merely  formal,  and  upon  a  hear- 
ing the  defendant  made  a  real  defense  involving  seriously  con- 
tested litigation,  the  client  Instructing  the  attorney  to  procee<i 
with  the  case  and  "fight  It  to  a  finish,"  and  the  client  paid  to  the 
attorney,  on  account,  more  than  the  contract  price,  a  verdict  for 
a  still  larger  sum  is  supported,  the  evidence  justifying  an  in- 
ference of  an  abandonment  of  the  contract.    Rabb,  J.,  dissenting. 

ron// V.  Orr,  681,  682  (2),  685  (2),  693  (2). 
AUDITOBS— 

Have  no  power  to  assess  railroad  companies  with  omitted  property, 
see  Taxation,  1 ;  Cleveland^  etc.,  R.  Co,  v,  Ensley,  538,  541  (1). 

AUTOMOBILES— 

See  Neguqence. 

Should  be  driven  according  to  the  law  of  the  road,  see  Negltgence, 
2;  Apperson  v.  Lazro,  186.  190  (4). 

Instruction  In  case  of,  see  Negligence,  19;  Apperson  v.  Lazro,  186, 
196  (18). 

Ck>mplalnt  in  case  of  injuries  by,  see  Negligence,  33-37;  Apperson 
V.  Lazro,  186. 

BAIIiKEKT— 

Conversion  of,  see  Tboyeb  and  Convebsion. 

1.  Contracts. — Implied. — Delivery. — Livery  Stable  Keepers. — A  per- 
son hiring  a  horse  from  a  livery  stable  keeper,  without  any  ex- 
press agreement  as  to  the  place  of  redelivering  the  horse.  Im- 
pliedly agrees  to  redeliver  at  the  stable  where  the  horse  was  pro- 
cured. Cumberland  Tel,  etc.,  Co.  v.  Taylor,  27,  34  (7) . 

2.  Horses. — Negligent  Injuries. — A  bailee  who  knowingly  works  a 
lame  hired  horse  Is  liable  for  the  resulting  injuries. 

Cumberland  Tel.,  etc,  Co.  v.  Taylor,  27, 34  (8). 


Deposits  of  school  money  in.  see  Statutes,  6;  Board,  etc,  y.  Peo- 
ple's Nat.  Bank,  578,  579  (1). 

Vol.  44—47 
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or  art  ion  for  iujiirk^H  rau8iDg  death,  see  Action,  2,  3;  Pittsburgh, 
dr.,  R,  Co.  V.  Rved,  U3o. 


Set*  Dkainh. 

BILLS  AND  NOTES— 

(Vim])lnint  Hhow in j?  .payment  by,  see  Payment,  2;   Stevenson  t. 
.Stunkurd,  7H>,  720  (10). 

Surety  on  ImmhI  of  contractor,  not  liable  on  contractor's  note  given 
to  pay  for  materia  1h  ustni,  see  Principal  and  Surbiy,  2 ;  Steven- 
son V.  Stunkard,  710,  721  (11). 

By  marrle<l  woman  as  surety,  see  Principal  and  Surety,  1 ;  Opper- 
man  v.  Citizens  Bank,  401,  403  (1). 

1.  Alteration, — Payment, — Voluntary, — ^The  material  alteration  of 
a  note,  witliout  the  maker's  consent,  destroys  the  note;  and  a 
voluntary  payment  thereof  by  a  stranger  extinguishes  the  debt, 
and  ordinarily  creates  no  implied  contract  for  the  maker  to  reiMiy. 

Owen  Creek,  ete..  Church  v.  Taggart,  303. 305  (2). 

2.  Mutilation. —  DeredenVs  Estates, —  Payment, —  Subrogation, — 
Where  devisees,  at  the  request  of  the  executor,  paid  a  note  ex- 
e<*utod  by  the  testator,  such  devisees  are  subrogated  to  the  rights 
of  the  payee  of  such  note,  and  a  mutilation  of  such  note  by  such 
executor  constitutes  no  defense. 

Owen  Creek,  etc,.  Church  v.  Taggart,  393, 398  (7). 

3.  Payment. — Prima  Facie. — The  acceptance  of  a  negotiable  note 
for  a  debt  is,  and  the  acceptance  of  a  nonnegotiable  note  is  not,  a 
satisfaction  of  the  debt,  but  such  presumption  is  rebuttable. 

Stevenson  v.  Stunkard,  716, 720  (9). 

BILLS  OF  EXCBPTIONS— 

How  made  part  of  record,  see  Appeal,  29,  30.  34. 

Authentication  of,  see  Appeal,  34;  Holliday  d  TFj/ou  Co,  v.  0'7)ow- 
nell,  047,  tJr)l  (2). 

BLIND  PEBSOKS— 

T'se  of  highway  by,  see  Negligence,  4 ;  Apperson  v.  Lazro,  ISfi,  192 
(8). 

BONDS^ 

Dismissal  as  to  contractors,  after  Judgment  for  sureties,  is  not -a 
discontinuance  as  to  such  sureties,  see  Action,  4;  tStevenson  v. 
Stunkard,  710,  719  (1). 

Executor,  not  required  to  give,  on  appeal,  see  Appeal,  24;  Jeffries 
V.  Orndorf,  225,  220  (4). 

For  title,  presumed  to  be  the  final  contract,  see  Contracts,  11; 
Wysong  v.  Sells,  238,  241  (4). 

Issuance  of,  to  construct  drains,  see  Drains,  3,  4;  Templeton  v. 
Board,  etc.,  381. 

For  title,  cannot  be  varied  by  parol  evidence,  see  E\^dence,  10; 
Wynoug  v.  Sella,  238.  241   (5). 

For  school  buildings,  see  Schools;  Kirkpatrick  v.  Van  Cleave,  (529, 
033  (0). 
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Evidence  showing,  see  Appeal,  92;  Furat  v.  Sattcrfield,  613,  617  (1). 

Estoppel. — Contracts, — Where  adjoining  .proprietors  agree  upon  a 
boundary  line  and  Jointly  erect  a  partition  fence  tiiereon,  they 
and  their  grantees  are  estopped  from  repudiating  or  denying  such 
agreement.  Furst  v.  Sattcrficld,  613, 617  (3),  618  (3). 

BBIDGES— 

See  Railboads. 

Near  railroad  track,  liability  for,  see  Master  and  Sebvant,  16-20; 
Baltimorej  etc.,  R.  Co.  v.  McOskcr,  255. 


See  Appeal^  46-57. 

May  discuss  error  singly,  though  assigned  as  error  twice,  see  Ap- 
peal, 42;  Hercules  Torpedo  Co.  v.  Bmith,  253,  254  (2). 

Questions  not  presented  In  original  briefs  cannot  be  presented  on 
rehearing,  see  Appeal,  64;  Toledo,  etc.,  Interurhan  R.  Co,  v.  Wil- 
son, 213,  217  (4). 

BUBDEK  OF  PBOOF— 

See  Evidence. 

I'pon  fiduciary  to  show  fair  transaction  with  beneficiary,  see  Deeds, 
25;  McCord  v.  BrivM,  275,  287  (18). 

Upon  plaintiff  to  show  title,  in  ejectment,  see  Ejectment,  1 ;  Furst 
V.  Satterfield,  613,  618  (4). 


See  Master  and  Servant;  Negligence;  Railroads. 

1.  Railroads. — Passengers. — Protection  of. — It  is  the  duty  of  a 
railroad  company  in  transporting  passengers  to  use  every  reason- 
able means  to  protect  such  passengers  from  insult,  indignity  and 
bodily  harm.  Baltimore,  etc.,  R.  Co.  v.  Davis,  375. 378  (1). 

2.  Assault  and  Battery. — Punitive  Damages. — A  railroad  company 
not  being  liable  to  a  criminal  prosecution  for  an  assault  and  bat- 
tery committed  by  one  of  its  conductors,  punitive  damages  can  be 
recovered  against  it  in  a  proper  case. 

Baltimore,  etc.,  R.  Co.  v.  Davis,  375,  .380  (6). 

3.  Passengers. — Performance  of  Duty. — Reliance  Upon. — Passen- 
gers of  an  interurhan  railroad  company,  who  are  without  faulty 
may  rely  upon  the  company's  performance  of  Its  duty. 

Indiana  Union  Traction  Co.  v.  Thomas,  468, 473  (6). 

4.  Failure  to  fit  op  for  Passenger. — Damages. — Excessive. — Where 
a  complaint  alleged  that  the  defendant  interurhan  railroad  com- 
pany wilfully  refused  to  stop  and  allow  the  plaintiff  to  take  pas- 
sage, and  that  by  reason  thereof  the  plaintiff  was  compelled  to 
walk  all  night,  making  him  sick,  a  Judgment  for  jpiOO  is  not  ex- 
cessive. Indiana  Union  Traction  Co.  v.  Heller.  .385, 3S0  (7) . 

.^1.  Passengers. — Who  are. — Question  for  Ji/r//.— Rvidonco  showing 
that  the  plaintiff  entere<l  defendant  interurhan  railroad  conivmny's 
car  while  It  was  standing  at  the  customary  place  for  r(*ceiving 
passengers,  that  the  conductor  was  late  and  that  the  niotornmn 
starte<l  without  any  conductor,  that  the  plaintiff  was  ready  and 
willing  to  pay  his  fare,  that  there  was  no  one  to  whom  to  pay  it. 
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that  the  motorman  directed  him  to  alight  at  a  certain  place,  and 
that  while  doing  so  the  car  gave  a  sudden  jerk,  throwing  him 
upon  the  street,  to  his  injury,  sustains  a  verdict  that  the  plaintiff 
was  a  passenger. 

Indiana  Union  Traction  Co.  v.  Smalley,  172, 174  (1). 

6.  Defective  Cars, — Xegligcncc, — Res  Ipsa  Loquitur, — Where  a 
passenger  on  a  street-oar  is  injured  because  of  a  defective  con- 
troller, the  doctrine  of  res  ipsa  loquitur  applies. 

Louisx^Ue,  etc.  Traction  Co,  v.  Worrell,  480, 489  (12). 

7.  Defective  Appliances. — Passengers, — Injuries, — Burden  of  Proof. 
— Where  a  passenger  on  a  stn*et-car  shows  that  she  was  injured 
because  of  a  defect  in  such  car,  the  presumption  of  negligence 
arises  against  the  company,  and  it  must  satisfactorily  overthrow 
such  presumption  by  other  facts. 

Louisvilley  etc..  Traction  Co,  v.  Worrell  480, 487  (8). 

8.  Defective  Controllers, — Fright, — Injury  from  Jumping. — ^A  wom- 
an who  was  a  passenger  on  a  street-car  and  who  jumped  from 
such  car  while  in  motion  because  of  fright  at  the  escape  of  elec- 
tricity from  the  controller  causing  lurid  flashes,  smoke,  and 
tremors,  and  settin^r  the  car  on  fire,  is  not  guilty  of  contributory 
negligence.         Louisville,  etc..  Traction  Co.  v.  Worrell,  480, 487  (5). 

9.  Evidence, — Presumptive. — ^The  plaintiff,  in  a  personal  injury 
case,  may  recover  on  presumptive,  as  well  as  direct,  evidence  of 
defendant's  negligent  act. 

Louisville,  etc.,  Traction  Co.  v.  Worrell,  480, 490  (15). 

10.  Instructions, —  Railroads. —  Assault  Upon  Passenger. —  Dam- 
ages.— xVn  instruction  that  defendant  railroad  company  is  liable 
for  all  damages  rt'snltlng  from  Injuries  done  by  an  agent  in  the 
course  of  his  employment,  even  if  the  particular  act  was  not 
ordered  by,  or  ratified  by,  such  defendant,  is  correct. 

Baltimore,  etc.,  R.  Co.  v.  Davis,  375, 379  (2). 

11.  Instructions, — Railroads. — Assault  Upon  Passenger. — Justifica" 
tion. — Abusive  Language. — An  instruction  that  mere  abiwive 
words  by  a  passenger  would  not  justify  an  assault  by  the  con- 
ductor of  defendant  railroad  company's  train,  Is  not  erroneous. 

Baltimore,  etc.,  R.  Co.  v.  Davis,  375, 379  (3). 

12.  Instruction. — Railroads. — Damages. —  Provocation. —  Consider- 
atinn  of  All  of  the  Evidence. — An  instruction  that  in  assessing 
damapcs,  the  nature  and  extent  of  plaintiff's  injuries,  physical  or 
mental  pain  suffered,  and  humiliation  and  shame,  if  any,  should 
be  considered,  also  evidence  of  any  provocation  on  plaintiff's  part, 
in  mitigation  thereof,  and  such  damages  should  be  awarded  as 
will  compensate  the  plaintiff  for  his  injuries,  if  any,  to  which 
may  be  added  punitive  damages,  if  such  damages  under  the  evi- 
dence would  be  justified,  is  not  erroneous,  where  no  evidence  was 
Introduced  which  was  improper  to  be  considered  upon  such  sub- 
ject. Baltimore,  etc.,  R,  Co,  v.  Davis,  375, 379  (4) . 

13.  Evidence. — Failure  to  Offer.— Street  Railroads. — Defective 
Cars. — Where  plaintiff  shows  that  she  was  injured  because  of  a 
defective  controller  on  a  street-car,  and  the  defendant  offers  no 
evidence,  the  jury  may  construe  such  failure  as  an  admission  of 
negl  igence.       Lou  is  ville,  etc. ,  Traction  Co.  v.  Wonell,  480, 489  ( 11 ) . 

14.  Instructions. — Interurhan  Railroads. — Passengers. — Care. — An 
instruction  that  a  <'avrier  of  passengers,  though  not  an  insurer, 
must  exercise  the  highest  degree  of  care  in  receiving,  transport- 
ing and  discharging  passengers,  and  that  It  is  liable  to  a  passen- 
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ger,  without  fault,  for  the  slightest  neglect  of  duty,  does  not  as- 
sume that  the  plaintiff  was  a  passenger. 

Indiana  Union  Traction  Co,  v.  Smalley,  172, 176  (2). 

15.  Instructions. — Inierurban  Railroads. —  Passengers. —  Care  To- 
ward.— An  instruction,  in  an  action  agaiuHt  an  interurban  rail- 
road company  for  personal  injuries,  that  carriers  of  passengers 
were  required  to  exercise  the  highest  degree  of  care  for  the  safety 
of  their  passengers,  and  to  discharge  them  safely,  would  not  mis- 
lead the  jury  into  thinking  that  the  instruction  was  inapplicable 
to  Interurban  railroads,  especially  where  other  instructions  fol- 
lowed showing  the  rights  of  the  parties  in  detail. 

Indiana  Union  Traction  Co.  v.  Smalley,  172, 177  (3). 

16.  Instructions. — Interurban  Railroads. — Passengers. — Who  are. — 
Liability  to. — An  instruction  that  if  plaintiff  entered  defendant 
interurban  railroad  company's  car  while  it  was  standing  at  the 
customary  place  for  receiving  passengers,  and  was  ready  and 
willing  to  pay  his  fare,  but  that  there  was  no  one  to  receive  the 
same,  he  is  a  passenger  and  the  company  is  liable  for  the  slightest 
neglect  of  duty  toward  him  in  ti'ansjwrtlng  and  in  providing 
proper  "means"  for  him  to  alight.  Is  proper;  and  if  the  company 
desired  the  question  of  plaintiff's  good  faith  submitted.  It  should 
have  asked  for  a  modification  thereof;  and  the  word  "means"  In- 
stead of  the  word  "opportunity"  was  not  misleading,  there  being 
no  question  but  that  the  car  was  provided  with  proi)er  appliances. 

Indiana  Union  Traction  Co.  v.  Smalley,  172, 178  (5). 

17.  Instructions. — Inter  urban  Railroads. — Passengers. — An  Instruc- 
tion that  an  Interurban  railroad  company  Is  bound  to  use  the 
highest  degree  of  care  for  the  safety  of  Its  passengers,  provided 
they  are  not  guilty  of  contributory  negligence,  is  not  misleading, 
where  other  Instructions  said  that  defendant  was  not  an  Insurer, 
and  that  the  highest  practicable  care  consistent  with  the  prac- 
ticable operation  of  the  road  was  all  that  was  required. 

Indiana  Union  Traction  Co.  v.  Thomas,  468, 471  (4). 

17a.  Instructions. —  Interurban  Railroads. —  Alighting  from. —  An 
Instruction  that  the  plaintiff  must  prove  (1)  that  she  was  Injured, 
and  (2)  that  the  Injury  was  proximately  caused  by  the  defendant 
Interurban  railroad  company's  negligent  starting  of  its  car  with  a 
Jerk,  and  that  It  was  defendant's  duty  to  stop  its  car  a  sufficient 
length  of  time  for  the  plaintiff,  considering  her  age,  sex  and 
physical  strength,  to  alight  safely,  and  to  provide  facilities  en- 
abling the  plaintiff  to  alight  safely,  does  not  make  defendant  an 
insurer  of  plaintiff's  safety,  where  other  Instructions  explained 
the  legal  effects  of  contributory  negligence  and  pure  accidents  and 
another  stated  that  defendant  was  not  an  Insurer. 

Indiana  Union  Traction  Co.  v.  Thomas,  468, 470  (2). 

18.  Instructions. — Interurban  Railroads. — Alighting  From. — As- 
suming Facts. — An  Insti-uction  that  if  the  plaintiff  knew  that  the 
defendant  Interurban  railroad  company's  car  had  Rtor>ped  for  her 
to  alight  therefrom,  she  had  a  rieht  to  assume  that  it  would  not 
be  started  until  she  had  a  reasonable  time  In  which  to  alight,  does 
not  assume  that  defendant  put  the  plaintiff  into  a  T^sltlon  of 
danger.  Indiana  Union  Traction  Co.  v.  Thowoft.  46S.  47.*^  (5). 

1ft.  Interrogatories. — Fftreet-Cars. — Controllers. —  Defretft. —  Inter- 
rogatories and  answers  showing  tliat  the  burning  out  of  a  con- 
troller was  due  to  an  unforeseen  and  unaccountable  cause,  are  in 


742  INDEX. 

CaBBIEBS — Continued. 

conflict  nnd  nullify  others  showing:  that  the  bnming  was  not 
caiiwMl  by  an  Inherent,  undiscoverable  defect,  and  that  there  are 
not  nianj'  unknown  causes  that  will  bum  out  a  controller. 

Louisville,  etc..  Traction  Co.  v.  WorreU,  480, 484  (2). 
cases- 
Distinguished: 

Adams  v.  City  of  ShcJhyvUlc,  154  Ind.  467,  see  Johns  v.  Totcn  of 
Sheridan,  620.  622  (1). 

PiitHhuroh,  etc,  R.  Co,  v.  Lynch,  43  Ind.  Apj^  177,  see  Cleveland, 
etc..  It.  Co,  V.  Houghland,  81.  82  (6). 

Roach  V.  White,  94  Ind.  510,  see  Kinney  v.  Heuring,  590,  598  (6). 

Limited  : 

Kemph  v.  Belknap,  15  Ind.  App.  77,. see  Kinney  v.  Heuring,  590, 
51)8  (6). 

Wearer  v.  Qra>y,  37  Ind.  App.  35,  see  Kinney  v.  Heuring,  590, 

5U8  (6). 

OVEBRI'LF.D : 

Hammond,  etc..  Electric  R.  Co.  v,  Antonia,  41  Ind.  App.  335,  see 
Hotmhe  v.  O'Brien,  (594.  698  (4). 

CEBTIPICATE— 

To  transcript,  see  Appeal,  32-34. 

CEBTIOBABI— 

Alleged  defects  obviated  by  writ  Of,  disregarded,  see  Appeal.  72; 
Baltimore,  etc.,  R.  Co,  v.  Trenncpohh  105,  110  (9). 

CHAMPEBTY  AND  MAINTENANCE— 

Contract  between  creditors  to  pursue  debtor  and  divide  proceeds, 
not  void  for,  see  Contracts,  3;  Hotmire  v.  O'Brien,  694,  696  (2). 

Railroads. — Evidence. — Motions  to  Dismiss. — Trial, — A  motion  to 
dismiss  a  personal  Injury  case  o^  the  ground  of  champerty,  be- 
cause an  expert  medical  witness  testified  that  plaint! flTs  attorney 
employed  su(?h  witness  to  examine  the  plaintiff,  and  because  the 
defendant  railroad  company's  claim  agent  testified  that  the  plain- 
tiff would  have  settled  his  claim  except  for  the  fact  that  his  at- 
torney was  to  get  half  of  the  amount  recovered,  should  be  over- 
ruled. .  Baltimore,  etc,,  R.  Co,  v.  Trennepohl,  105, 110  (6). 

CHANGE  OF  VENUE— 

See  Venue. 

Fees  for  transcript  on,  see  Fees  and  Salabies. 

CHTTBCHES— 

See  Religious  Societies. 

CITIES— 

See  Municipal  Corporations. 

CLEBK  OF  CIBCUIT  COUBT— 

S»»e  Fi:es  and  Sat.ariks. 

Certilicates  to  transcripts,  see  Appeal,  32-34. 
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COAL  MINE&- 
See  MniES. 

COHABITATION— 

See  Mab&iaoe. 

COLLATEBAIi  ATTACK— 

See  Judgment. 

COMMISSIOKS— 

For  sale  of  real  estate,  contract  for,  must  be  written  and  supported 
by  valid  consideration,  see  Contracts,  12;  Wysong  v.  SellSy  238, 
242  (6). 

COMPLAINT— 

See  Pleading. 

Assljmment  that  court  erred  In  sustaining  demurrer  to,  raises  no 
question,  where  demurrer  was  not  to  entire  complaint,  see  Ap- 
peal, 38;  Stevenson  v.  Stunkard,  716,  720  (6). 

COlIPBOlilSE  AND  SETTLEMENT— 

Letters  written  in  an  effort  to  compromise,  containing  no  Inde- 
pendent fact,  not  admissible,  see  Evidence,  4;  Welkcr  v.  Apple- 
man,  699,  712  (20). 

CONCLUSIONS  OV  LAW— 

See  Trial,  39. 

If  incorrect,  are  harmless,  where  other  and  correct  ones  prevent  re- 
covery, see  Appeal,  73;  iiicing  v.  Wellington,  455,  4(V4  (5). 

CONFESSION— 

Of  errors,  may  be  implied  from  failure  to  file  brief,  see  Appeal, 
48;  Wysong  v.  Sells,  238,  240  (1). 

CONSIDEBATION— 

See  Contracts;  Deeds. 

CONSTITUTIONAL  LAW— 

Jurisdiction  over  appeals  Involving  questions  of,  see  Courts. 

Jvdfjment. — Faith  and  Credit  of. — Foreign  Insuranee  Companies, — 
Winding  Up,  hy  Court. — Determination  of  Amount  Due  from 
Policy  Holders. — ^An  ex  parte  order  of  the  supreme  court  of  Ohio 
determining  that  a  certain  sum  Is  due  to  an  Ohio  mutual  fire  in- 
surance company  in  process  of  liquidation,  from  an  Indiana  policy 
holder.  Is  binding  on  such  policy  holder  only  as  to  the  necessity 
and  the  amount  of  such  assessment. 

Swing  v.  WellingtoUy  455, 463  (4). 

CONSTBUCTION— 

See  Statutes. 
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CONTEMPT— 

J'dltion. — IiisohvdUnrv  to  Mandatv  of  Cmtrt. — Judges. — A  petition 
to  li:iv«»  tlip  jiKljci*  of  an  Inferior  (tiurt  cited  for  contempt  of  tlie 
Api»ellate  Conrt.  l)ecnuse  of  the  violation  of  its  mandate,  must 
show  tiint  such  judge  disobeyed  such  mandate. 

8taie  y.  Rosa,  154. 

GONTBAGT&- 

See  Attohney  awd  Cltent;  Covenants;  E^ud;  Landlord  and 
Tenant;  Liens;  Limitation  of  Actions;  Mabriagb;  Pbincifax 
AND  Agent  ;  Sales  ;  Specific  Perform  ace. 

Attorneys  bound  by,  see  Attorney  and  Client,  3;  Tong  v.  OrTf  681, 

iiiVTi  (3). 

Terms  of  verbal  contract,  question  for  Jury,  see  Attornet  and 
Client,  4;  Tong  v.  Orr,  aSl.  087  (4). 

Implied  contract  to  redeliver  hired  horse  at  livery  stable,  see  Bail- 
ment, 1;  Cnniberland  Teh,  etc.,  Co.  v.  Taylor,  27,  34  (7). 

Estoppel  to  deny  contract  establishing  boundary  line,  see  Boun- 
daries; Furst  V.  Satterfleld,  613,  617  (3),  618  (3). 

Acceptance  of  benefits  of,  void  as  against  public  policy,  does  not 
estop,  see  Estoppel,  1;  Wilson  v.  Fahnestock,  35,  43  (6). 

Written,  cannot  be  varied  by  parol  evidence,  see  Evidence,  10; 

Wysong  v.  Sells,  238,  241  (5). 
For  alimony,  prior  to  Judgment,  void,  see  Husband  and  Wife,  1; 

Wilson  V.  Fahnestoek,  35,  41  (5). 

1.  Written. — Exeeution. — ^A  written  contract  must  be  signed  by 
both  parties,  or  signed  by  one  and  accepted  by  the  other. 

McCauley  v.  Schatzley,  262, 266  (3). 

2.  Oral. — Sharing  Proceeds  of  Suit. — Statute  of  Frauds. — An  oral 
contract  between  two  creditors  that  they  would  separately  sue 
their  debtor,  share  expenses  equally,  and  share  equally  in  the 
money  collected,  Is  not  within  the  statute  of  frauds. 

Hotmire  v.  O'BHcn,  65M,  696  (1). 

3.  Champerty, — A  contract  between  two  creditors  that  they  would 
separately  sue  their  debtor,  share  expenses  equally,  and  share 
equally  in  the  amounts  realized,  is  not  champertous. 

Hotmire  v.  O'Brien,  6d4, 696  (2). 

4.  Implied. — ITushand  and  Wife. — Use  of  Wife's  Property. — Evi- 
dcfirc. — Presumptions. — Evidence  showing  that  a  bride's  sheep 
were  hauled  from  her  mother's  home  and  placed  upon  her  hus- 
band's farm,  but  failing  to  show  what  became  of  them,  supports 
a  presum[)tion  that  the  profits  thereof,  If  any,  were  shared  jointly 
by  her  and  her  husband,  and  does  not  support  a  claim  against 
the  husband's  estate  therefor. 

Feathemgill  v.  Dougherty,  452, 454  (1). 

5.  Void  Clauses. — Eleetion, — "Rights  of  Way. — Interurban  Rail- 
roads.— A  provision  in  a  contract  granting  to  certain  persons  and 
to  their  assignees  a  right  of  way  for  an  interurban  railroad,  mak- 
ing the  grant  void  if  the  road  should  not  be  built  within  one 
year,  is  for  the  benefit  of  the  grantor,  and  is  enforclble  f(t  his 
election.  Polk  v.  Qivens,  667, 670  ( 1 ) . 

6.  Void. — Return  of  Property  Received. — ^Where  a  married  woman 
executed  a  contract  of  assignment  of  certain  property  as  a  se- 
curity for  her  husband,  it  is  not  necessary  for  her  to  return  any- 
thing in  order  to  maintain  an  action  to  recover  the  property  so 
assigned.  Opperman  v.  Citizens  Bank,  401, 403  (2) . 
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7.  Corporations. — Mutual  Stockholders, — Offtcers. — A  stockholder 
who  is  the  superintendent  of  a  coal  mining  company  has  no  gen- 
eral right  to  contract  for  the  output  of  such  mine  to  a  coal  Job- 
bing corporation  of  whose  capital  stock  he  owns  one-half. 

Bedford  Coal,  etc,  Co,  v.  Parke  County  Coal  Co,,  390, 392  (3). 

8.  Sales, — Real  Property, — '^Lcase,'' — "Rent.'' — A  contract  of  sale 
of  real  estate,  the  purchase  price  to  be  paid  in  instalments,  is 
not  changed  to  one  of  tenancy  by  the  words  "lease"  and  "rent" 
used  therein.  Prather  v.  Brandon,  45, 50  (2). 

9.  Sales, — Real  Propei^y, — Vendor  and  Purchaser. — Landlord  and 
Tenant. — A  contract  by  which  a  purchaser  of  real  estate  agreed 
to  pay  the  purchase  price  of  the  real  estate  in  instalments,  and  in 
default  of  the  ninking  of  such  payments  he  was  to  vacate  and 
surrender  the  premises,  all  sums  paid  to  be  held  by  the  vendor 
"as  rent  for  said  premises  and  as  liquidated  damages,"  does  not 
create  the  relation  of  landlord  and  tenant  between  such  vendor 
and  purchaser.  Prather  v.  Brandon,  45,  50  (3). 

10.  Title. — Mistake, — Where  a  i>erson  contracts  with  another  for 
the  sale  of  land,  and  it  happens  that  by  the  settled  principles  of 
la^\'» — of  which  both  are  ignorant — that  no  title  exists  thereto, 
equity  will   relieve.  JMeCordv,  Bright,  216, 2M  {0). 

11.  Title  Bonds. — Presumptions. — A  wTitt^n  title  bond,  in  the  ab- 
sence of  evidence  to  the  contrary,  will  be  presumed  to  be  the  final 
agreement  of  the  parties  in  relation  to  the  transaction. 

Wysong  v.  Sells,  238, 241  (4). 

12.  Commissions. — Sales  of  Real  Estate. — ^A  contract  for  a  com- 
mission for  the  sale  of  real  estate  must  be  supported  by  a  valid 
consideration  and  must  be  in  writing  (§7463  Bums  lOOS,  Acts 
1901,  p.  104).  Wysong  y.  Sells,  2S8,  242(G). 

13.  Fixing  Rights  of  Railroad  Company  and  Street  Railroad  Com- 
pany  as  to  Street  Crossings, — Consideration, — ^A  contract  by 
which  a  street  railroad  company  agrees  to  construct  and  maintain 
a  crossing  over  a  railroad  track  in  a  street,  and  to  yield  at  all 
times  the  preference  in  crossing  to  the  railroad  company,  is  sup- 
ported by  a  valid  consideration,  there  being  no  statute  regulating 
such  matters. 

Evansville,  etc.,  Trac.  Co.  v.  Evansville  Belt  R,  Co.,  155, 161  (2). 

14.  Parties. — Validity  as  to  Others, — Parties  to  a  contract,  and 
those  in  privity  of  estate  or  contract,  are  the  only  ones  bound 
thereby. 

Evansrille,  etc,  Trac.  Co.  v.  Evansville  Belt  R.  Co.,  155. 102  (3) . 

15.  Parties, — Assignees, — Internrhan  Railroads.—\n  intomrban 
railroad  company  which  purchased  the  jiroperty  of  a  street  rail- 
road company  at  a  sale  under  a  decree  of  foreclosure  of  a  mort- 
gage executed  prior  to  the  time  of  the  making  of  the  contract 
sued  upon,  is  neither  a  legal  nor  an  equitable  assignee  of  such 
contract. 

Evansville,  etc.,  Trac.  Co.  v.  EvansviUe  Belt  R.  Co.,  155,  k;.'^,  (  o, 

U'A  (4). 

16.  Assumption  of, — Street  Railroads. — Purehase  of  Property  of. — 
The  purchaser  of  all  of  tlic  pr()i>erty  of  a  street  railroad  company 
cannot  from  the  fact  of  such  purchase  i)0  held  to  havt*  assumi^l 
the  performance  of  a  contract  iietween  such  street  railroad  com- 
pany and  a  railroad  company  relative  to  the  ninintcnnnco  of  a 
crossing. 

evanaviUe^  e<c„  Trac,  Co.  v.  Evanaville  Belt  R,  C7o.,  155, 164  (6), 
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17.  Corvnautn. — Print jf  of  Contractu  and  Estate. — street  Rail- 
nntdx. — ('roHsintfs. — Tlie  purchaser  of  all  of  the  proi>erty  of  a 
strtvt  raih'oad  ftMni)aiiy  at  a  sale  uiK>n  a  cletTee  of  foreclosure  of 
n  mortpiRe  ex(Hiite(l  prior  to  the  execution,  by  the  street  railroad 
crrnpany,  of  the  crossing  niainteuanco  contract  in  question.  Is  not 
privy  by  contract,  or  in  estate,  to  such  maintenance  contract. 

EvanavUle,  etc.,  Trac.  Co,  v.  EvansviUe  Belt  R,  Co.,  155, 164  (8). 

IS.  Ansumptimi  nf. — Interurhan  Railroads. — Equity. — ^An  inter- 
urban  railroad  which  purchases  the  entire  property  of  a  street 
railn)ad  c'onipany  at  a  sale  under  a  decree  of  foreclosure  of  a 
mortpajre  executed  i>rlor  to  the  execution  by  the  street  railroad 
company  of  the  crossing  maintenance  contract  In  question,  is  not 
e(niitably  iKmud  to  |>orform  such  crossing  maintenance  contract, 
such  liitprnrban  company's  title  l)einK  in  no  way  dependent  ui)OU, 
or  derived  throuph.  or  by  virtue  of,  such  maintenance  contract. 
EvamvilU,  etc.,  Trac.  Co.  v.  EvansvUle  Belt  R.  Co.,  155, 165  (9). 

19.  Railroads. — rro'<fiitif;s. — Purchasers. — When  Bound. — ^The  pur- 
chaser of  railroad  property  Is  not  ordinarily  bound  by  crossing 
contracts,  without  notice  thereof. 

Eransrillr,  etc.,  Trac.  Co.  v.  Evansrille  Belt  R.  Co.,  155, 168  (10). 

20.  Const  ruction. — Terms. — In  construing  a  contract  the  courts 
will  give  effect  to  the  provisions  thereof,  rather  than  to  any 
name  that  may  have  l)een  given  to  it  by  the  parties. 

Prather  v.  Brandon,  45, 49  (1 ). 

21.  Sicparate  Writinfjs. — Construction. — Where  two  or  more  writ- 
ings relating  to  the  same  transaction  are  executed  simultaneously, 
they  constitute  a  single  contract,  and  must  be  construed  together. 

McCauley  v.  Schatzley,  262, 266  (1). 

22.  Ahrogation. — Formalities. — No  formality  is  necessary  for  the 
abrogation  of  an  ordinary  verbal  contract. 

Tong  V.  Orr,  681,  694  (5). 

2.T  Breach  of. — Damages. — Railroads. — ^The  measure  of  damages 
in  case  of  a  breach  of  contract  must  ordinarily  be  confined  to  the 
direct  results  of  such  breach. 

Indiana  Union  Traction  Co.  v.  Heller,  385, 389  (6). 

24.  Instructions. — Gas  and  Oil. — Marketable  Quantities. — Cost. — In 
an  action  upon  a  contract  obligating  defendant  gas  and  oil  com- 
pany to  pay  a  certain  rental  if  gas  were  found  in  marketable 
quantities,  an  instruction  that  gas  would  be  found  in  such  quanti- 
ties if,  "taking  Into  consideration  the  opportunity  to  sell  the  same, 
the  cost  and  expense  attendant  thereon"  the  gas  might  have  been 
reasonably  sold  at  a  profit,  is  not  objectionable  as  leaving  out  the 
annual  rental  to  be  paid. 

Indiana,  etc..  Oil  Co.  v.  Wilhelm,  100, 102  (3). 

25.  Trial — Instructions. — Gas  and  Oil. — Cost  of  Production. — Cost 
of  Wells. — Where  wells  are  being  pumped  for  oil  for  marlcet  under 
a  contract  with  the  landowner  providing  for  certain  compensation 
If  nil  should  l>e  found  In  paying  quantities,  and  an  additional  sum 
if  gas  should  be  found  in  marketable  quantities,  and  an  action  Is 
brouglit  for  ccrtaii»  rentals  due  for  gas  obtained  from  the  same 
wells.  It  Is  correct  to  Instnict  that  the  cost  of  sinking  the  wells 
should  not  l)e  considered  in  estimating  whether  gas  existed  in 
niMrk<'tablc  quantities,  since  such  cost  was  covered  l>y  the  opera- 
tion of  the  wells  for  oil. 

Indiana,  etc*,  OU  Co,  v.  WUheln^  100, 103  (4). 
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2(*.  JinitriictionM. — datt  and  OiL — 'StarkctahJe  Quantities. — Cost, — In 
an  art  ion  uikjii  u  i-tHitnict  providing?  for  the  payiueut  to  the  laud- 
owner  of  cortnin  rontals  if  ^as  shonUl  l»e  fonnd  upon  his  land  in 
marketahlo  4]uantitios,  au  iustrm-tion  that  the  cost  of  marketing 
such  oil,  which  includes  the  rentals  therefor,  should  be  considered 
In  determining  such  question,  is  proi>er. 

Indiana,  eta.  Oil  Co.  t.  WilhcUii,  100,  lOi  (0). 

27.  Instructions, — Sales, — Misstatement  of  Consideration, — An  in- 
struction, in  an  action  for  tlie  breach  of  a  contract,  that  "the 
price  of  the  farm  fixe<l  in  the  contract  is  ipG,000,  and  that  the  price 
fixed  in  the  contract  for  the  stock  of  goods  and  fixtures  is  not  to 
exceed  J?7,000,  *  ♦  ♦  and  if  the  market  value  of  the  goods  was 
less  than  their  first  invoice  price,  that  would  be  no  excuse  for  the 
defendants  to  refuse  to  take  the  same,  ♦  ♦  ♦  nor  would  it  be 
an  excuse  for  plaintiffs  to  break  their  contract,  if  the  land  had 
been  worth  less  than  the  contract  price  of  $().500,"  is  not  mislead- 
ing where  the  contract  was  read  in  evidence  showing  the  real  con- 
sideration for  the  farm  to  be  $6,500.        Beek  v.  Budd,  145, 147  ( 1 ) . 

28.  Breach, —  Instructions. —  Sales, —  Assumption  of  Mortgage. — 
Where,  In  a  trade  of  lands  valued  at  $6,500,  the  same  being  encum- 

.  bered  by  a  mortgage  for  $3,000  which  was  assumed,  for  a  stock  of 
goods  Invoiced  at  not  to  exceed  $7,000,  an  instruction  was  given. 
In  an  action  for  the  breach  of  such  contract,  that  "these  values  [of 
the  farm  and  stock  of  goods]  the  parties  themselves  fixed,  and 
they  are  bound  by  them,"  and  that  the  damage  for  a  breach  of 
such  contract  is  the  difference,  at  the  date  of  such  contract,  "be- 
tween the  market  value  of  the  goods  and  the  market  value  of  the 
land,  as  shown  by  the  evidence,"  Is  not  bad  because  of  telling  the 
Jury  that  the  price  of  the  farm  was  fixed  at  $0,500.  where  there 
was  no  evidence  that  the  mortgage  affected  the  contract  price. 

Beek  v.  Budd,  14,^),  148  (2). 

29.  Breach. —  Instructions. —  Sales, —  Inspection. —  ^^Representa- 
tion,"— *' Stipulation," — In  an  action  for  the  breach  of  a  contract 
for  the  sale  of  a  stock  of  goods,  the  purchaser  reserving  the  right 
of  Inspection  and  of  avoiding  the  contract  in  case  the  goods  were 
not  as  "representefl,"  an  instruction  that  it  was  for  tlie  jury  to 
determine  the  purpose  of  the  inspection  made,  and  also  whether 
the  stock  of  goods  was  as  "stipulated  for,"  is  not  misleading,  the 
words  "represented"  and  "stipulated  for"  being  practically  equiva- 
lent Beck  v.  B  udd.  145, 148  ( .3 ) . 

30.  Execution  of. — Complaint, — Principal  and  Agent, — An  allega- 
tion, in  a  complaint,  that  defendant  executed  the  contract  sued 
upon,  and  an  allegation  that  her  agent  executed  it  on  her  be- 
half, are  legally  equivalent. 

Colt  V.  Lawreneehurg  Lumber  Co.,  122, 124  (1 ) . 

31.  Complaint. —  Answer. —  Reply. —  Surplusage. —  Principal  and 
Agent, — Where  a  complaint  alleged  that  defendant  executed  the 
contract  sued  upon,  defendant's  answer  that  she  did  not,  that  her 
husband  executed  it,  and  that  In  so  doing  he  was  not  her  agent, 
and  the  reply  alleging  that  such  husband  was  her  agent  in  so 
doing,  though  legally  sufficient  on  demurrer,  are  surplusage,  all  of 
the  facts  being  admissible  under  the  general  denial. 

Colt  V.  Lawrenceiurg  Lumber  Co.,  122, 124  (2). 

32.  Assumption  of.—Bmc  Alleged, — Complaint. — A  complaint  by  a 
railroad  company  against  an  interurban  railroad  company  for  the 
breach  of  a  contract  executed  by  such  interurban  company's  pred- 
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p(t»sH(>r  HtnK»t  niilroad  c-ompany,  which  alleges  that  the  defendant 
iiitenirbaii  couipany  a<'Muireti  "all  tlie  rights,  franchises  and  pr(H>- 
erty  of  the  8tr<M»t  railroad  company,  and  assumed  and  became 
Imiind  by  all  its  contrai'ts  and  obligations,  including  said  con- 
tract" fails  to  show  the  assumption  of  such  c^ontract. 

EvanHvillc,  etc.,  True.  Co.  v.  EvamviUe  Belt  R.  Co.,  155, 163  (5). 

.S3.  AMMtimptlon  of. — Conftidrration, — Complaint. — In  order  to  show 
that  an  interurban  railroad  company  in  purchasing  the  property  of 
a  street  railroad  company  assumed  such  street  railroad  company's 
CH)ntract  to  maintain  a  railroad  crossing,  the  complaint  must  show 
a  consideration  therefor,  none  being  implied  from  the  fact  of  pur- 
chase of  the  property. 

EvansviUe,  etc.,  Trac.  Co.  v.  Evansville  Belt  R.  Co.,  155, 164  (7). 

GOKTBIBTTTOBY  NEGLIGEKCK- 

See  Master  and  Servant:  Railroads. 

Burden  of  proving,  in  personal  injury  cases,  on  defendant  see  EJvi- 

DKNCE,    1.    2. 

Of  wife,  in  furnishing  liquor  to  husband,  see  Intoxicating  Liquors, 
0 ;    Greener  v.  Nichaus,  674,  680  (5) . 

I>uty  to  avoid  negligence,  after  notice,  see  Municipal  Corporations. 
7;  Citi/  of  Oarrett  v.  Wintericti,  322,  .S31  (9). 

In  crossing  railroad  track  at  street  crossing,  see  Municipal  Corpora- 
tions, 10;   Pittsburgh,  etc.,  R.  Co,  v.  Reed,  635,  645  (10). 

Instruction  concerning,  see  Railroads,  33;  Toledo,  etc.,  R.  Co.  v. 
3/i7/cr,  227.  2.32  (7). 

In  setting  fires,  see  Railroads,  39;  Pittsburgh,  etc.,  R.  Co.  v.  Qerman 
Ins.  Co..  2(58.273  (9). 

GONVEBSION^ 

See  Trover  and  Conversion. 

CONVEYANCES^ 

See  Deeds. 

COBPOBATIONS— 

See  Religious  Societies. 

Not  l>onnd  by  contract  of  superintendent  with  another  corporation  of 
whose  stock  he  owns  one-half,  see  Contracts,  7;  Bedford  Coah 
etc.,  Co.  V.  Parke  County  Coal  Co.,  390,  302  (3). 

Manufacturing,  not  liable  under  employers*  liability  act,  see  Master 
AND  Servant,  1 ;  Indianapolis  Terra  Cotta  Co.  v.  Wachstetter,  550, 
558  (6). 

Superintendent  is  agent  of  corporation  and  occupies  trust  relation, 
see  Principal  and  Agent,  2;  Bedford  Coal,  etc.,  Co.  v.  Parke 
County  Coal  Co.,  300,  391   (1). 

Foreign,  service  of  process  on,  see  Process.  1 ;  C.  Callahan  Co.  v. 
Wall  Rice,  etc.,  Co..  372,  375  (6). 

Return   of  service  upon,   see  Process,   2;   Oroff  v.    Warner,  544, 

549  (2). 

Stock  of.  subject  to  replevin,  see  Repijcvin,  2 ;  Oppertnan  v.  Citieeivi 
Bank,  401.  401  (4). 
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1.  Consolidation, — Effect. — A  consolidation  of  companies  imports 
the  extinguishment  of  the  consolidating  companies  and  the  crea- 
tion of  a  new  one  which  tal^es  over  the  property  of  the  extin- 
guished ones.  Ramsey  v.  Hicks,  490, 511  (10). 

2.  Foreign, — Failure  to  Comply  with  State  Law. — Action, — Abate- 
ment, — ^An  action  by  a  foreign  corporation  which  has  not  complied 
with  the  laws  of  this  State  giving  it  a  right  to  transact  business, 
will  be  abated  until  a  compliance  is  made. 

Sioing  v.  Wellington,  455, 462  (2). 

3.  Insurance. — Foreign, — Insolvent. — Compliance  toith  State  Late. — 
A  foreign,  insolvent,  mutual  fire  insurance  company  in  process  of 
liquidation,  cannot  obtain  a  right  to  do  business  in  this  State. 

Swing  v.  Wellington,  455, 4(>3  (3). 

4.  Foreign. — Authority  to  do  Business  in  State. — Subrogation. — In- 
surance.— An  insurance  company  wliich  Is  not  authorized  to  trans- 
act business  in  this  State,  but  which  insures,  and  pays  for  the  loss 
of,  a  barn  destroyed  by  the  negligence  of  a  railroad  company,  can, 
nevertheless,  maintain  its  action  against  such  railroad  company 
for  such  negligence. 

Pittsburgh,  etc,  R.  Co.  v.  German  Ins.  Co.,  268, 272  (7). 

5.  Foreign. — Actions  Against. — ^A  foreign  corporation  may  he  sued 
in  this  State  (1)  when  such  corporation  has  an  office  or  agency  in 
this  State  for  the  transaction  of  business,  the  action  being  main- 
tainable in  the  county  in  which  such  office  or  agency  is  located, 
where  the  action  grew  out  of  the  business  of  such  office  or  agency, 
and  (2)  when  such  corporation  has  propt^rty,  money,  credits  or 
effects  situate  in  the  county  where  the  action  is  brought 

C.  Callahan  Co.  v.  Wall  Rice,  etc.,  Co,,  372,  373  (3). 

6.  Answer. — A^m?  Tiel  Corporation. — Effect  of, — A  plea  of  nul  tiel 
corporation,  in  an  action  by  an  insurance  company  against  a  rail- 
road company  for  negligently  burning  a  bam  insured  by  such  in- 
surance company,  denies  such  company's  authority  to  act  in  this 
State  at  the  time  of  the  cHjmmencement  of  the  action,  but  does  not 
deny  that  it  is  a  corporation,  nor  that  \t  had  a  right  to  contract 
for  such  insurance  when  the  insurance  was  written. 

Pittsburgh,  etc,  R.  Co.  v.  German  Ins.  Co.,  268,  271  (6). 

7.  Foreign. — Anstcer. — Plea  in  Abatement. — Authority, — A  plea 
denying  a  foreign  corporation's  right  to  transact  business 
within  this  State,  must  be  in  abatement,  and  not  in  bar,  of  its 
action.  Pittsburgh,  etc.,  R.  Co.  v.  German  Ins.  Co,,  268,  272  (8). 

8.  Foreign. — Plea  in  Abatement, — Answer. — A  plea  In  abatement 
denying  that  tlie  i)crson  served  was  an  agent  of  defendant  foreign 
corporation  Is  not  sufficient  on  demurrer,  since  it  does  not  negative 
a  legal  service  otherwise. 

C.  Callahan  Co.  v.  Wall  Rice,  etc,  Co.,  372, 374  (4) . 
COSTS^ 

Overcharge  on  transcript  may  be  retaxed,  on  appeal,  see  Appeal, 
101 ;   Green  v.  Felton,  321, 

Uncertain  judgment  for,  see  Judgment,  2-;  Cauthorn  v.  Bierhaus, 
362,  365  (4). 

Judgment  for,  a  Judicial  act,  see  Judgment,  3;  Cauthorn  v.  Bier- 
haus, 362,  366  (5). 

Motions  to  Relax. — Judgment. — Where  the  items  of  costs  covered  by 
a  Judgment  are  uncertain,  a  motion  to  retax  Is  the  pror)er  remedy. 

Cauthorn  v.  Bierhaus,  362,  366  (6) . 
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COUNTIES— 

Fp(»s  of  offic-ers  belong  to,  see  Officers  ;  i^tate,  ex  rt7.,  v.  Carey,  659, 
IKU  (1). 

COtJBTS— 

See  Contempt. 

Jurisdiction  of,  in  attaeliment,  see  Attachment  and  Garnishment  ; 
Bloch  V.  Crumpacker,  171,  172  (2). 

Questions  presentable  on  appeals  from  Juvenile  Courts,  see  Appeal, 
1 ;  Spade  v.  State.  529,  531  (1). 

Desijrnation  in  assigumeut  of  errors  of  court  committing  error,  see 
Appeal,  39;  Holliday  &  Wyon  Co.  v.  O'Donnell,  647,  (>49  (1). 

Uules  of  Supreme  and  Api)ellate,  liberally  construed,  see  Appeal, 
52,  5i. 

Failure  to  comply  with  rules  of,  in  filing  briefs,  see  Appeal,  46-57. 

Appellate  Court  not  re<iuired  to  write  opinion  on  dismissal  of  appeal, 
see  Appeal,  58;  Faulkner  v.  Baltimore,  etc.,  R.  Co.,  441,  442  (1). 

Appellate  Court,  not  required  to  write  an  opinion  upon  affirmance 
of  (fase,  see  Appkal,  79;  Adatfis  v.  Cartnony,  291,  2J>5  (6). 

Jurisdiction  of  api>eal  involving  mandate  to  compel  commissioners 
to  issue  bonds  in  payment  of  construction  of  drain,  is  in  Supreme 
Court,  see  Mandamus;  Tcmpleton  v.  Board,  etc.,  381,  385  (5). 

Attitude  of,  toward  church  questions,  see  Religious  Societies,  13, 
14;  Ramsey  v.  Hicks,  490. 

Rules  as  to  changes  of  venue,  see  Venue. 

1.  Svpreme. — Appellate. — Jurisdiction. — ^The  Jurisdiction  of  cases 
in  the  Sui)reme  and  Appellate  Courts  is  defined  by  statute,  and 
one  of  such  courts  cannot  vest  the  other  with  Jurisdiction  of  a 
case.  Pittsburgh,  etc.,  R.  Co.  v.  Peck,  62, 65  ( 1 ) . 

2.  Supreme. — Jurisdiction. —  Constitutional  Late. —  The  Supreme 
Court  has  always  been  vested  with  the  power  of  determining  the 
constitutional  validity  of  state  and  federal  statutes. 

Pittsburgh,  etc.,  R.  Co.  v.  Peck,  62, 65  (2). 

3.  Constitutional  Question. — When  Involved. — ^Where  the  record 
presents,  and  the  counsel  argue,  a  constitutional  question,  and  its 
determination  is  essential  to  a  decision,  the  Jurisdiction  of  the 
appeal  Is  exclusively  in  the  Supreme  Court 

Pittsburgh,  etc.,  R.  Co.  v.  Peck,  62. 67  (3). 

4.  Constitutional  Question. —  Jurisdiction. —  Partial  Decisions. — 
Where  a  c*oustitutional  question  is  involved  the  Supreme  Court 
has  the  exclusive  Jurisdiction  to  decide  the  whole  case. 

Pittsburgh,  etc.,  R.  Co.  v.  Peck,  62, 68  (4),  71  (4). 

5.  Jurisdiction. — Courts  have  the  right  to  decide  whether  they 
have  Jurisdiction  of  the  cases  presented  to  them. 

Pittsburgh,  etc.,  R.  Co.  v.  Peck,  62, 70  (7). 

6.  Constitutional  Question. — Jurisdiction. — Transfer. — Where  an 
appeal  Is  taken  to  the  Appellate  Court  In  which  a  constitutional 
question  is  argued,  and  the  record  iiroperly  presents  the  question, 
a  transfer  of  such  appeal  by  the  Appellate  to  the  Supreme  Court 
is  final,  though  the  Supreme  Court  shall  be  of  opinion  that  such 
question  has  been  settled  beyond  the  possibility  of  further  con- 
sideration by  such  Court, 

Pittsburgh,  etc.,  R.  Co.  v.  Peck,  62, 71  (9). 
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COUBTS— Xlontinaed. 


7.  Jurisdiction, — Ecclesiastical  Matters. — CJourts  have  no  jurisdic- 
tion to  determine  purely  ecclesiastical  matters. 

Ramsey  v.  Hicks,  490, 519  (18). 

8.  Jurisdiction, — Churches, — Schisms. — Property.— Where  the  title 
to  property  is  in  question,  the  courts  will  determine  which  of  two 
church  claimants  is  the  true  one  and  entitled  to  the  proi)erty. 

Ramsey  v.  Hicks,  490,  519  (19). 

9.  Jurisdiction, — Drains. — Mandamus. — ^The  Jurisdiction  of  appeals 
in  cases  of  drainage  and  mandamus  is  in  the  Supreme  Court. 

Templeton  v.  Board^etc,  381, 382  (2). 

10.  Juvenile. — Misdemeanors. — Jurisdiction. — Juvenile  courts  have 
the  power,  in  aid  of  their  other  powers,  to  punish  in  misdemeanor 
eases.  Spade  v.  State,  529, 533  ( 3 ) .  534  ( 3 ) . 

11.  Juvenile. — Susficnding  Judgment. — The  juvenile  courts  have 
the  power  to  suspend  sentence  In  cases  of  misdemeanors  tried 
before  them.  Spade  v.  State,  529, 535  (7 ) . 

12.  Jurisdiction^  of.— Subject-Matter. — ^The  jurisdiction  of  the 
court  over  the  subject-matter  of  an  action  may  be  raised  at  any 
time,  with  or  without  motion;  or  the  court  of  its  own  motion, 
may  raise  the  question.  Prather  y.  Brandon,  Aly,  50  (Q) . 

13.  Circuit. — Justices. — Jurisdiction. — Appeal. — Where  a  justice  of 
the  peace  had  no  jurisdiction  of  an  action,  the  circuit  court  ol>- 
tained  none  on  appeal  therefrom.    Prather  v.  Brandon,  ^,50  (5). 

14.  Transfers. — Reasons. — The  Supreme  Court  may  transfer  a 
case  from  the  Appellate  Court  only  where  the  opinion  of  such 
court  contravenes  a  ruling  precedent  of  the  Supreme  Court  or 
where  a  new  question  was  erroneously  decided  (§1394  Bums 
1908,  Acts  1901,  p.  565,  §10). 

Pittsburgh,  etc.,  R.  Co.  v.  Peck,  62, 69  (5) . 

15.  Transfers. — Finality. — Transfers  from  the  Supreme  to  the  Ap- 
pellate Court  or  from  the  Appellate  to  the  Supreme  Court,  are 
ordinarily   final.  Pittsburgh,  etc.,  R.  Co.  v.  Peck,  62, 70  (6). 

16.  Constitutional  Questions. — Transfer  to  Appellate  Court. — Pre- 
sumptions.— Where  an  appeal  is  taken  to  the  Supreme  Court,  and 
is  by  such  Court  transferred  to  the  Appellate  Court,  it  will  be  as- 
sumed that  no  constitutional  question  is  duly  presented  for  de- 
cision. Pittsburgh,  etc.,  R.  Co.  v.  Peck,  62, 70  (8) . 

17.  Erroneous  Ruling  Precedent. — Transfer. — Where  the  Api>ellate 
Court  deems  a  ruling  precedent  as  erroneous,  it  is  its  duly  to 
transfer  the  pending  case  to  the  Supreme  Court  with  its  recom- 
mendations. Pittsburgh,  etc.,  R.  Co.  v.  Peck,  62,  72  (11). 

18.  Supreme. — Appellate. — Rules  of  appellate  procedure  adopted 
by  the  Supreme  Couft  are  binding  uiwn  the  Appellate  Court 
(§1419  Bums  1908,  Acts  1801,  p.  39,  §15). 

Indiana  Union  Traction  Co.  v.  Heller,  385, 387  (2) . 

19.  Rules. — Formalism. — Constitutional  Law. — Rules  of  procedure 
can  be  made  and  enforced  only  as  incidents  in  establishing  justice, 
and  if  they  tend  to  obscure,  delay  or  hinder  the  attainment  of  jus- 
tice, they  constitute  an  evasion  of  the  C/onstitution  and  a  sub- 
version of  justice. 

Indiana  Union  Traction  Co.  v.  Heller,  385,  387  (3). 

20.  Appellate. — Creation  of. — Purpose. — The  Appellate  Court  was 
created  to  facilitate  the  decision  of  appeals. 

Cleveland,  etc.,  R»  Co.  v.  VanNatta,  608, 612  (6). 
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COTJBTS — Gontinaed. 

21.  ApprUate.— Written  Decisions. — When  Required.— The  Appel- 
late Court  is  reiiulred  to  give  a  written  deoisiou  only  when  it  re- 
verses a  judgment,  and  its  decisions  are  final  except  where  an  ap- 
peal is  permitted,  or  where  a  transfer  is  provided  for. 

Cleveland,  etc.,  R.  Co.  v.  VanNatta,  e08, 613  (6). 

COVENANTS— 

See  Deeds. 

1.  Breach. —Persons  Liable. — Deeds. — ^The  holders  of  the  title  to 
land  are  i)er8onally  liable  for  all  breaches  of  covenants  running 
with  the  land,  while  they  are  such  owners. 

Folk  V.  Qivens,  667, 673  (6). 

2.  Breach  of, — f(eisin. — Ri{fht  of  Action. — ^An  action  for  a  breach 
of  covenant  of  Kcislu  can  be  maintained  only  by  the  person  en- 
titled to  the  poss(»ssion  at  the  time  of  the  breach,  such  right  of 
action  being  personal  and  accruing  solely  to  the  covenantee. 

Graves  v.  Qarard,  712, 714  (1). 

8.  Breach  of. — Special  Findings. — Omissions. — Contracts. — Trusts. 
— Tho  absence  of  a  finding  that  the  covenantee's  grantee  was  the 
ceatni  que  trust  of  such  covenantee  destroys  such  grantee's  right 
to  a  Judgment  for  the  grantor's  breach  of  his  covenant  of  seisin 
to  the  covenantee.  Graves  v.  Garard,  712, 714  (2). 

4.  Breach  of. — Insti^etions. — Contracts. — An  instruction  that  If 
there  was  a  breach  of  defendant  grantees'  covenants  contained 
in  the  deed  to  their  right  of  way.  by  some  other  person  or  cor- 
IK)ration.  and  that  defendants  knowingly  permitted  or  procured 
such  breach  to  be  committed,  the  defendants  are  liable,  though 
Inaptly  worded.  Is  not  prejudicially  erroneous. 

Polk  v.  Givens,  667, 673  (5) . 

5.  Breach  of.— Complaint. — Contracts. — Possession. — In  an  action 
for  the  breach  of  a  warranty  against  incumbrances.  It  is  not  neces- 
sary to  allege  ownership  or  possession  of  the  lands. 

Maitlen  v.  Maitlen,  559, 562  (3). 

6.  Complaint, — Gas  and  Oil. — Marketable  Quantities. — Facts. — 
Evidence. — A  complaint,  upon  a  contract  providing  that  If  de- 
fendant gas  and  oil  company  found  gas  in  marketable  quantities 
such  company  would  pay  a  certain  sum  per  well  to  the  owner, 
which  alleges  that  gas  was  found  in  "sufficient  quantities  ♦  ♦  ♦ 
to  be  marketed  and  In  sufficient  quantities  to  be  piiied"  to  market, 
and  that  such  gas  "could  have  been  sold  at  a  profit  to  defendant," 
states  ultimate  facts  and  not  mere  conclusions,  the  amount  of  gas, 
its  cost  of  transportation  and  cost  of  production  l>eing  evidentiary. 

Indiana,  etc..  Oil  Co.  v.  WUhelm,  100, 102  (2). 

GBIMINAL  LAW— 

Libel  constitutes  a  crime,  see  Libel  and  Slandeb,  3;  Cronin  v. 

Zimmerman,  118,  121  (3). 

Juvenile  courts  have  power,  in  aid  of  their  other  powers,  to  punish 
in  misdemeanor  cases,  see  Courts.  10;  Spade  v.  State,  529,  533 
(3),  534  (3). 

CBOPS— 

Future,  sales  of,  see  Sales.  6.  7;  Farmers  Nat,  Bank  y,  Covner, 
335, 
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CBOSS-GOMPLAINT^ 


Appeal  by  plaintiff  raises  questions  thereon,  where  cross-complain- 
ant was  successful,  see  Appeal,  10;  McCord  v.  Briyht,  275,  28G 
(15). 

For  damages  for  breach  of  warranty,  see  Fraud,  4;  Wulschner- 
Steicart  Music  Co.  v.  Huhhard,  526,  528  (5). 

CBOSS-EBBOBS— 

Failure  to  assign,  effect,  see  Appeal,  62;  State,  ex  rel.,  v.  Carey, 
659,  663  (5). 

GBOSS-EXAMINATION— 

See  Witnesses. 

CUMBEBLAND  FBESBYTEBIAK  CHUBCH— 

See  Religious  Societies. 

DAMAGES— 

See  Carriers;  Eminent  Domain;  Trover  and  Conversion. 

Instructions  as  to  punitive  daniaeces,  presumed  warranted,  in  ab- 
sence of  evidence,  see  Appeal,  67 ;  Baltimore,  etc.,  R.  Co,  v.  Davis, 
375,  380  (5). 

Verdict  for,  applicable  to  several  paragraphs  of  complaint,  will  not 
be  set  aside  as  applicable  only  to  a  particular  paragraph,  see  Ap- 
peal, 70;  Cumberland  Tel.,  etc.,  Co.  v.  Taylor,  27,  34  (5). 

Evidence  as  to,  not  weighed  on  appeal,  see  Appeal,  83;  Cincinnati, 
etc.,  Electric  8t.  R.  Co,  v.  Cook,  303,  309  (5). 

Punitive,  may  be  assessed  against  railroad  company,  for  assault, 
see  Carriers,  2;  Baltimore,  etc.,  R.  Co.  v.  Davis,  375,  380  (6). 

Instructions  as  to  consideration  of  evidence  In  cases  of,  see  Car- 
riers, 12;  Baltimore,  etc.,  R.  Co.  v.  Davis,  375,  379  (4). 

For  breach  of  contract,  see  Contracts,  23;  Indiana  Union  Traction 
Co.  v.  Heller,  385,  380  (6). 

Verdict  for,  in  condemnation  proceedings,  see  Eminent  Domain, 
2;  Toledo,  etc.,  Intcrurban  R.  Co.  v.  Wilson,  213,  217  (3). 

Measure  of,  for  destruction  of  flowers,  see  Evidence,  15;  City  of 
Garrett  v.  Wintcrich,  322,  327  (5). 

Answer  of  fraud  must  show,  see  Fraud,  3;  Wulschn^er-Stewart 
Music  Co.  V.  Huhhard,  526,  528  (3). 

I^om  unlawful  sales  of  liquor,  see  Intoxicating  Liquors,  2; 
Greener  v.  Niehaus,  674,  677  (3). 

Action  for,  lies,  for  unlawfully  holding  over,  see  Landlord  and 
Tenant,  4;  Remm  v.  Landon,  430,  434  (5). 

Libel  supports  action  for,  see  Libel  and  Slander,  3;  Cronin  v.  Zim- 
merman, 118,  121  (3). 

Instruction  to  consider  all  of  the  evidence  in  determining,  see  Rail- 
roads, 31 ;  Pittsburgh,  etc.,  R.  Co.  v.  Reed,  635,  (546  (12). 

Complaint  for  conversion  of  a  horse,  see  Trover  and  Conversion, 
6;  Cumberland  Tel,  etc.,  Co.  v.  Taylor,  27.  34  (6). 

1.  Animals. — Rcnistrrcd. — Railroads. — ^Tho  owner  of  a  registered 
row  neclitrently  killed  by  a  railroad  company  is  entitled  to  bave 
t^ie  cow's  pcdinrcj*  'onsiclerod  In  estimating  the  damages. 

Cleveland,  etc.,  R,  Co,  v.  Vanyatia,  608,  Oil  (3), 
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CONTEMPT— 

J*( f'ttion. — l^isobnlinue  to  Mnvdatc  of  Court. — Judges. — A  petition 
to  haw  tiie  j!u1k<*  of  an  Inferior  c-ourt  cited  for  c*ontemi»t  of  Uie 
Appellate  Court,  i)ec-aus<?  of  the  violation  of  its  mandate,  must 
yhow  that  siieli  judge  diHol^eyed  such  mandate. 

State  V.  R088, 154. 

GONTBACT&- 

See  Attorxky  and  Client;  Covenants;  Fbatjd;  Landlobd  and 
Tenant;  Liens;  Limitation  of  Actions;  Mabriaoe;  Pbincipax 
AND  Agent;  Sales;  Specific  Perform  ace. 

Attorneys  bound  by,  see  Attorney  and  Client,  8;  Tong  v.  Orr,  681, 

i\m  (3). 

Terms  of  verbal  contract,  question  for  jury,  see  Attorney  and 
C'LiKNT,  4;  Tong  v.  Orr,  681,  687  (4). 

Implied  contract  to  redeliver  hired  horse  at  livery  stable,  see  Bail- 
ment, 1;  Cumberland  Teh,  etc.,  Co.  v.  Taylor,  27,  34  (7). 

Estoppel  to  deny  contract  establishing  boundary  line,  see  Boun- 
daries; Furst  V.  Satterfleld,  613,  617  (3),  618  (3). 

Acceptance  of  benefits  of,  void  as  against  public  policy,  does  not 
estop,  see  Estoppel,  1 ;  Wilson  v.  Fahneatock,  35,  43  (6). 

Written,  cannot  be  varied  by  parol  evidence,  see  Evidence,  10; 

Wi/song  V.  Sells,  238,  241  (5). 
For  alimony,  prior  to  judgment,  void,  see  Husband  and  Wife,  1; 

Wilson  V.  Fahneatock,  35,  41  (5). 

1.  Written. — Execution. — ^A  written  contract  must  be  signed  by 
both  parties,  or  signed  by  one  and  accepted  by  the  other. 

McCauley  v.  ScMtzley,  262, 266  (3). 

2.  Oral. — Sharing  Proceeds  of  Suit. — Statute  of  Frauds. — An  oral 
contract  between  two  creditors  that  they  would  separately  sue 
their  debtor,  share  expenses  equally,  and  share  equally  in  the 
money  collected.  Is  not  within  the  statute  of  frauds. 

Hotmire  v.  0*Brien,  694, 606  (1). 

3.  Champerty. — A  contract  between  two  creditors  that  they  would 
separately  sue  their  debtor,  share  expenses  equally,  and  share 
equally  in  the  amounts  realized,  is  not  champertous. 

Hotmire  v.  O'BHen,  694, 696  (2). 

4.  Implied. — JTushand  and  Wife.— Use  of  Wife's  Property. — Evi- 
dence.— Presumptions. — Evidence  showing  that  a  bride's  sheep 
were  hauled  from  her  mother's  home  and  placed  upon  her  hus- 
band's farm,  but  falling  to  show  what  became  of  them,  supports 
a  presumption  that  the  profits  thereof,  if  any,  were  shared  jointly 
by  her  and  her  husband,  and  does  not  support  a  claim  against 
the  husband's  estate  therefor. 

Feathemgill  v.  Dougherty,  452, 454  (1 ) . 

5.  Void  Clauses. — Election. — Rights  of  Way. — Intemrhan  Rail- 
roads.— A  provision  in  a  contract  granting  to  certain  persons  and 
to  their  assignees  a  right  of  way  for  an  interurban  railroad,  mak- 
ing the  grant  void  if  the  road  should  not  be  built  within  one 
year,  is  for  the  benefit  of  the  grantor,  and  is  enforcible  fit  his 
election.  Polk  v.  Givens,  667, 670  (1 ) . 

6.  Void. — Return  of  Property  Received. — ^Where  a  married  woman 
executed  a  contract  of  assignment  of  certain  property  as  a  se- 
curity for  her  husband,  it  is  not  necessary  for  her  to  return  any- 
thing in  order  to  maintain  an  action  to  recover  the  property  so 
assigned.  Opperman  v.  Citizens  Bank,  401, 403  (2) . 
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7.  Corporations. — Mutual  Stockholders. — Offlcers. — ^A  stockholder 
who  is  the  superintendent  of  a  coal  mining  company  has  no  gen- 
eral right  to  contract  for  the  output  of  such  mine  to  a  coal  job- 
bing conwration  of  whose  capital  stock  he  owns  one-half. 

Bedford  Coal,  etc.,  Co.  v.  Parke  County  Coal  Co.,  390, 392  (3). 

8.  Sales. — Real  Property. — ''Lease:' — ''Rent:' — A  contract  of  sale 
of  real  estate,  the  purchase  price  to  be  paid  In  Instalments,  is 
not  changed  to  one  of  tenancy  by  the  words  "lease"  and  "rent" 
used  therein.  Prather  v.  Brandon,  45, 50  (2). 

9.  Sales. — Real  Property. — Vendor  and  Purchaser. — Landlord  and 
Tenant. — A  contract  by  which  a  purchaser  of  real  estate  agreed 
to  pay  the  purchase  price  of  the  real  estate  in  Instalments,  and  In 
default  of  the  making  of  such  payments  he  was  to  vacate  and 
surrender  the  premises,  all  sums  paid  to  be  held  by  the  vendor 
"as  rent  for  said  premises  and  as  liquidated  damages,"  does  not 
create  the  relation  of  landlord  and  tenant  between  such  vendor 
and  purchaser.  Prather  v.  Brandon,  45,  50  (3). 

10.  Title. — Mistake. — Where  a  person  contracts  with  another  for 
the  sale  of  land,  and  it  hap()ens  that  by  the  settled  principles  of 
law» — of  which  both  are  ignorant — that  no  title  exists  thereto, 
equity  will   relieve.  MeCord  v.  Bright,  21:^,  2M  {{>). 

11.  Title  Bonds. — Presumptions. — ^A  wTltten  title  bond.  In  the  ab- 
sence of  evidence  to  the  contrary,  will  be  presumed  to  be  the  final 
agreement  of  the  parties  In  relation  to  the  transaction. 

Wysong  v.  Sells,  2:^,  241  (4). 

12.  Commissions. — Sales  of  Real  Estate. — ^A  contract  for  a  com- 
mission for  the  sale  of  real  estate  must  be  supported  by  a  valid 
consideration  and  must  be  in  writing  (§7463  Bums  1008,  Acts 
1901,  p.  104 ) .  Wysong  v.  Sells,  238. 242  ( 0 ) . 

13.  Fixing  Rights  of  Railroad  Company  and  Street  Railroad  Com- 
pany as  to  Street  Crossings. — Consideration. — A  contract  by 
which  a  street  railroad  company  agrees  to  construct  and  maintain 
a  crossing  over  a  railroad  track  In  a  street,  and  to  yield  at  all 
times  the  preference  In  crossing  to  the  railroad  company.  Is  sup- 
ported by  a  valid  consideration,  there  being  no  statute  regulating 
such  matters. 

Evansvllle,  etc.,  Trac,  Co.  v.  Evansrille  Belt  R.  Co.,  155, 161  (2). 

14.  Parties. — Validity  as  to  Others. — Parties  to  a  contract,  and 
those  in  privity  of  estate  or  contract,  are  the  only  ones  lx)und 
thereby. 

Evansrille,  etc.,  Trac.  Co.  v.  Evansrille  Belt  R.  Co.,  155, 102  (3) . 

15.  Parties. — Assignees. — Interurhan  Railroads. — An  Intonirban 
railroad  company  which  purchased  the  property  of  a  street  rail- 
road company  at  a  sale  under  a  decree  of  foreclosure  of  a  mort- 
gage executed  prior  to  the  time  of  the  making  of  the  contract 
sued  upon.  Is  neither  a  legal  nor  an  equitable  assignee  of  such 
contract. 

Evansrille,  etc..  Trac.  Co.  v.  Evansrille  Belt  R.  Cn.,  ir,n.  \{\?,  (4), 

1(U  (4). 

16.  Assumption  of. — Street  Railroads. — Purehasr  of  Property  of. — 
The  purchaser  of  all  of  the  [iroporty  of  a  street  railroad  company 
cannot  from  the  fact  of  such  purchase  1k»  held  to  havo  aRsuiiHHl 
the  performance  of  a  contract  between  such  street  railroad  fora- 
pany  and  a  railroad  company  relative  to  tlie  maintenance  of  a 
crossing. 

Evanavillet  e(c„  Trac.  Co,  v.  Evmsville  Belt  R,  Co.,  155, 164  (6), 
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intermediate  grantee  for  the  amount  so  paid,  tbe  cause  of  action 
arising  only  upon  ttie  payment  of  such  claim. 

Maitlen  v.  Maitlen,  559, 563  (6). 

5.  Acceptance. — Dedication, — Use, — ^The  execution  and  recording  of 
a  deed  conveying  certain  land  to  a  city  "for  the  use  of  a  street, 
wharf  or  highway  to  be  left  open  for  the  benefit  of  the  public 
gen(»rally'*  Hufllclently  dedicate  such  land  to  the  use  of  the  pub- 
lic, and  the  taking  possession  thereof  and  continued  use  of  same 
constitute  an  acceptance  by  the  city. 

Clarke  v.  Evans ville  Boat  Club,  426, 427  (1). 

6.  fftreets, — Use  of,  for  Parks. — Ahanrlovment. — ^A  city's  use  of 
land  detUcated  to  it  for  "street,  wharf  or  highway"  purposes, 
partly  for  street  and  partly  for  park  purposes,  does  not  consti- 
tute an  abandonment  of  tlie  use  to  which  the  land  was  dedicated. 

Clarke  v.  Evansville  Boat  Club,  426, 428,  (2). 

7.  Mineral  Grants, —  Reservations. —  Support. —  General  grants  or 
reservations  of  minerals  require  the  owner  of  the  minerals  to 
I)r<)vi(]e  natural  or  artificial  sui)port  for  the  surface  when  the 
minerals  are  removed.  Paull  v.  Island  Coal  Co.,  218, 222  (3). 

8.  Mineral  Grants. — Surface  Support. — Waiver. — Though  a  right 
of  surface  supi)ort  is  Implied  in  a  general  grant  or  reservation  of 
minerals,  a  deed  providing  that  the  grantee  of  the  minerals  shall 
not  be  "held  to  any  responsibility  or  accountability  for  any  dam- 
age to  the  surface  of  said  land  that  may  occur  from  mining  or 
removing"  said  minerals,  shows  a  waiver  of  any  claim  for  sup- 
port to  such   surface.  Paull  v.  Island  Coal  Co.,  218,223  {^). 

9.  Covenants. — Limitatiofis. — Liability. — A  deed  conveying  an  in- 
ternrban  railroad  right  of  way  to  certain  persons,  empowering 
them  to  assign  to  a  certain  coriK)ratIon,  imposes  no  obligation 
upon  such  persons  to  convey,  and  does  not  lessen  their  liability 
for  a  failure  to  perform  the  covenants  contained  therein,  while 
they  retain  the  legal  title  to  such  right  of  way. 

Polk  V.  Givens,  667, 671  (2) . 

10.  Covenants, — Breach. — Interurhan  Railroads, — Rights  of  Way. — 
The  grantees  in  a  deed  are  liable  for  a  breach  of  covenant  in  fail- 
ing to  construct  an  Interurhan  track  as  agreed,  where  they  em- 
ployed an  interurhan  railroad  company  to  construct  such  track, 
although  such  deed  empowered  them  to  convey  to  such  company, 
and  such  intention  was  understood  at  the  time  of  the  execution  of 
the  deed.  .  Polk  v.  Givens,  667, 671 3) . 

11.  Easements. — Rights  of  Wag. — Interurban  Railroads. — ^An  inter- 
urhan railroad  right  of  way  can  be  conveyed  only  by  a  written 
histrument.  Polk  v,  Givens,  667, 672  (4 ) . 

12.  Trusts. — Parent  and  Child,  — Advancements,  — Presumptions. — 
Where  a  father  conveyed  his  farm  in  exchange  for  another,  the 
deed  being  taken  in  his  son's  name,  the  presumption,  in  the  ab- 
sence of  otlier  evidence,  is,  that  the  farm  constituted  an  advance- 
ment to  such  a  son,  and  not  a  resulting  trust  for  the  father. 

Graves  v.  Garard,  712,  714  (4). 

13.  Mortgages, —  Purchasing  Land  Subject  to. —  Payment. —  A 
grantee  who  purchases  lands,  the  deed  expressly  reciting  that  it  is 
taken  subject  to  a  mortgage,  is  not  personally  liable  for  the  mort- 
gage debt.  Kinney  v.  H curing.  590, 597  (4). 

14.  Mortgages. — A  deed  given  along  with  a  title  bond  providing 
that  upon  payment  of  the  money  advanced,  with  interest,  a  deed 
will  be  executed  in  return,  constitutes  a  mortgage. 

Wysong  v.  Sells,  238, 240  (3) . 
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2<J.  JnfffrucfiottM. — (ias  and  Oil, — Marketable  Quantities. — Cont, — In 
an  ju-tiou  uik>ii  u  contract  providing  for  tlie  i>aymeut  to  the  land- 
owner of  certain  rentals  if  }?»«  should  be  found  uixm  his  land  in 
marlietahle  quantities,  an  luHtruction  that  the  cost  of  marketing 
such  oil,  which  includes  the  rentals  therefor,  should  be  considered 
In  determining  such  question,  is  proj^r. 

Indiana,  etc..  Oil  Co.  r.  Wilhebti,  100, 104  (0). 

27.  Instructions. — 8alcs. — Misstatement  of  Consider  at  i(m. — An  in- 
struction, In  an  action  for  the  breach  of  a  contract,  that  "the 
price  of  the  farm  fixed  in  the  contract  is  $6,000,  and  that  the  price 
fixed  in  the  contract  for  the  stoclc  of  goods  and  fixtures  is  not  to 
exceed  $7,000,  ♦  ♦  ♦  and  if  the  marlcet  value  of  the  goods  was 
less  than  their  first  invoice  price,  that  would  be  no  excuse  for  the 
defendants  to  refuse  to  take  the  same,  ♦  ♦  ♦  nor  would  it  be 
an  excuse  for  plaintiffs  to  break  their  contract.  If  the  land  had 
been  worth  less  than  the  contract  price  of  $0,500,"  is  not  mislead- 
ing where  the  contract  was  read  In  evidence  showing  the  real  con- 
sideration for  the  farm  to  be  $6,500.        Beck  v.  Budd,  145, 147  (1). 

28.  Breach. —  Instructions. —  Sales. —  Assumption  of  Mortgage. — 
Where,  In  a  trade  of  lands  valued  at  $6,500,  the  same  being  encum- 

.  bered  by  a  mortgage  for  $3,000  which  was  assumed,  for  a  stock  of 
goods  invoiced  at  not  to  exceed  $7,000,  an  instruction  was  given. 
In  an  action  for  the  breach  of  such  contract,  that  "these  values  [of 
the  farm  and  stock  of  goods]  the  parties  themselves  fixed,  and 
they  are  bound  by  them,"  and  that  the  damage  for  a  breach  of 
such  contract  Is  the  difference,  at  the  date  of  such  contract,  "be- 
tween the  market  value  of  the  goods  and  the  market  value  of  the 
land,  as  shown  by  the  evidence,"  Is  not  bad  because  of  tolling  the 
jury  that  the  price  of  the  farm  was  fixed  at  $6,500,  where  tliere 
was  no  evidence  that  the  mortgage  affected  the  contract  price. 

Beck  V.  Budd.  145, 148  (2). 

29.  Breach. —  Instructions. —  Bales. —  Inspection. —  "Representa- 
tion."— "Stipulation." — In  an  action  for  the  breach  of  a  contract 
for  the  sale  of  a  stock  of  goods,  the  purchaser  reserving  the  right 
of  Inspection  and  of  avoiding  the  contract  in  case  the  goods  w^ere 
not  as  "represented,"  an  instruction  that  it  was  for  the  jury  to 
determine  the  purpose  of  the  inspection  made,  and  also  whether 
the  stock  of  goods  was  as  "stipulated  for,"  is  not  misleading,  the 
words  "represented"  and  "stipulated  for"  being  practically  equiva- 
lent Beck  v.  Budd,  145, 148  ( 3 ) . 

30.  Execution  of. — Complaint. — Principal  and  Agent. — An  allega- 
tion, In  a  complaint,  that  defendant  executed  the  contract  sne<l 
upon,  and  an  allegation  that  her  agent  executed  It  on  her  be- 
half, are  legally  equivalent. 

Colt  V.  Laicrencehurg  Lumher  Co.,  122, 124  (1 ). 

31.  Complaint. —  Answer. —  Reply. —  Surplusage. —  Principal  and 
Agent. — ^Where  a  complaint  alleged  that  defendant  executed  the 
contract  sued  npon,  defendant's  answer  that  she  did  not,  that  her 
husband  executed  It  and  that  In  so  doing  he  was  not  her  agent, 
and  the  reply  alleging  that  such  husband  was  her  agent  in  so 
doing,  though  legally  sufficient  on  demurrer,  are  surplusage,  all  of 
the  facts  being  admissible  under  the  general  denial. 

Colt  V.  Lawrencehurg  Lumber  Co.,  122, 124  (2). 

32.  Assumption  of. — How  Alleged. — Complaint. — A  complaint  by  a 
railroad  company  against  an  Interurban  railroad  company  for  the 
breach  of  a  contract  executed  by  such  intenirban  company's  pred- 
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one-half  of  his  wife's  real  estate,  which  she  conveyed  to  him,  it  is 
iiiHH'Kwiry  that  the  H|KH'iai  fiudingu  affirmatively  state  the  facts 
showing  that  the  transaction  was  fair  and  made  in  good  faith. 

McCord  V.  Briffht,  275,  28S)  (20). 

28.  Paml. — Intention.—Pan  nt  and  Child, — Truntft, — Parol  evidence 
is  admissihle  to  show  that  a  deed  from  a  father  to  his  son  con- 
stitutes a  trust  for  such  father.     Graves  \\  Garard,  112, 716  {6). 

DELIVEBT— 

To  infants,  see  Deeds,  23;  McCord  v.  Bright,  275,  285  (13). 
Of  policy,  necessity  for,  see  Inbusancb,  d-0. 


Bee  CoNTEBSioN ;  Rkflevht. 

Necessary,  where  plaintifTs  remote  grantor  put  defendant  into  pos- 
sessicm,  see  Ejbctmeitt,  3;  Furai  ▼.  Satterfleld,  613,  619  (6). 

What  constitutes,  see  Tboveb  and  Conversion,  1 ;  Cumberland  TeL, 
etc.,  Co,  v.  Taylor,  27,  33  (1). 


See  Pleading. 

Single  exception  snfflcient  for  a  Joint  demurrer,  see  Appeal,  16 ;  Ste- 
venson V.  Stunkard,  716,  720  (8). 

Carnring  back  demurrer  to  answer  and  sustaining  it  to  complaint, 
assignment  on,  see  Appeal,  44;  Neyens  v.  Fleshcr,  44,  45  (3). 

Overruling  of,  harmless,  where  written  instrument  was  not  set  out, 
but  trial  was  had  upon  merits,  see  Appeal,  68;  Berkemeier  v. 
State,  em  reL,  1,  4  (2). 

DEPOSXnOKS^ 

Error  In  suppressing  cannot  be  assigned  as  error  independently,  on 
appeal,  see  Appeal,  40;  LouisviUe,  etc,.  Traction  Co.  v.  Worrell, 
480,483  (1). 

1.  Suppression, — Officers, — Interest. — Attorney  and  Client, — Trial. 
— Evidence. — A  deposition  taken  by  a  notary  who  is  a  clerk  for  an 
attorney  shown  by  an  affidavit  to  have  been  interested  in  the  case, 
may  be  supprefllsed  on  motion. 

Huntington,  etc.,  Lime  Co.  v.  Powhatan  Coal  Co.,  84, 86  (1). 

2.  Suppression. — Time. — A  motion  to  suppress  a  deposition  may  l>e 
made  at  any  time  before  the  trial. 

Huntington,  etc..  Lime  Co.  v.  Powhatan  Coal  Co.,  84, 86  (2). 

3.  Suppression. — Estoppel. — Notice. — A  deposition  taken  before  a 
clerk  of  an  interested  attorney  may  be  suppressed,  and  the  party 
moving  to  suppress  Is  not  estopped  to  make  such  motion  because 
of  his  knowledge  of  the  defects  at  the  time  of  the  taking  of  the 
deposition. 

Huntington,  etc..  Lime  Co.  v.  Powhatan  Coal  Co.,  84, 86  (3). 

4.  Suppression — Notary. — Interest. — ^Where  the  relationship  of  at- 
torney and  client  exists,  though  not  in  the  case  at  bar,  between 
parties  taking  depositions  and  the  attorney  whose  clerk  takes  such 
depositions,  they  may  be  suppressed. 

Huntington,  etc..  Lime  Co.  v.  Powhatan  Coal  Co.,  84, 87  (4). 

DEP0SIT0BIB8— 

See  Statutes,  6. 
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See  Wills. 

Executor  may  appeal  from  order  of  distribution  when  iie  has  reason- 
able grounds  for  believing  such  order  is  erroneous,  see  Appeal,  4; 
Keener  v.  Grtibb,  5(M,  505  (1). 

Burden  upon  wife's  heirs,  in  suit  against  husband  to  recover  her 
proi)erty,  to  prove  that  marriage  was  void,  see  Evidence,  3 ;  Comp- 
ton  V.  BcnhaiUy  51,  5G  (2). 

Decisions  in  reference  to,  become  rules  of  property,  see  Statutes,  4; 
Kinney  v.  Heuriuff,  590,  602  (11). 

1.  Property. — Title, — Debts. — The  legal  title  to  a  decedent's  prop- 
erty descends  at  his  death  to  his  heirs,  devisees,  or  legatees,  but 
his  debts  constitute  an  e^iuitable  lien  against  such  property. 

Owen  Creek,  etc..  Church  v.  Tagyart,  393, 397  (6). 

2.  From  Wife  to  Husband, — Suretyship  Debts, — Charging  Against 
Husband. — Where  a  wife  mortgages  her  real  estate  to  secure  her 
husband*s  debt,  such  debt,  upon  her  death,  is  chargeable  wholly 
upon  his  one-third  interest  in  her  real  estate. 

Kinney  v.  Heuring,  590, 594  (1). 

3.  Husband  to  Wife. — Debts, — Liens. — A  wife  is  entitled  to  one- 
third  of  her  husband's  real  estate  free  from  the  husband's  ordinary 
debts,  and  where  siieclfic  liens  attach  to  the  land,  she  has  the 
right  to  have  the  other  two-thirds  of  the  real  esate,  and  all  of  the 
personal  estate,  sold  to  satisfy  same  before  her  share  is  taken. 

Kinney  v.  Heuring,  590, 597  (5). 

4.  Wife  to  Husband, — Debts. — One-third  of  a  deceased  wife's  lands 
descends  to  the  husband,  but  such  share  is  burdened  with  its  pro- 
portionate share  of  the  wife's  debts  contracted  prior,  as  well  as 
subsequent,  to  their  marriage.  Roach  v.  White,  94  Ind.  510,  distin- 
guished. Kemph  v.  Belknap,  15  Ind.  App.  77,  and  Weaver  v.  Qra/y^ 
37  Ind.  App.  35,  limited. 

Kinney  v.  Heuring,  590, 598  (6),  600  (0),  602  (6). 

5.  Wife  to  Husband,— Debts.— Statutes. — ^The  statute  ( 83016  Bums 
1908,  Acts  1891,  p.  71,  §1,  being  a  re^nactment  of  1  R.  S.  1852,  p. 
248,  §22,  §2485  R.  S.  1881),  providing  that  one-third  of  the  de- 
ceased  wife's  lands  shall  descend  to  the  husband,  subject,  how- 
ever to  its  proportion  of  her  debts  contracted  before  marriage,  does 
not  free  such  husband's  share  from  the  payment  of  its  proportion 
of  debts  created  by  the  wife  after  marriage,  since  at  the  time  of 
the  passage  of  the  original  statute  a  wife  could  not  contract  debts, 
and  therefore  the  mention  of  debts  created  prior  to  marriage  did 
not  impliedly  exclude  subsequently  contracted  debts. 

Kinney  v.  Heuring,  590, 600  (7). 

6.  Husband  to  Wife. —  Statutes. —  Liberal  Construction. —  Statutes 
giving  to  widows  certain  rights  In  their  husband's  property  are 
liberally  construed  in  favor  of  such  widows. 

Kinney  v.  Heuring,  590, 601  (9) . 

7.  Wife  to  Husband.^Debts,—VndeT  §3016  Bums  1908,  Acts  1891, 
p.  71,  §1,  a  surviving  husband  takes  one-third  of  his  deceased 
wife's  real  estate  subject  to  Its  proportion  of  her  debts  contracted 
before  her  marriage.  Bright  v.  Justice,  111,  114  (2). 

8.  To  Husband  from  Wife. — Decedents*  Estates. — A  husband  has  an 
Inchoate  interest  to  an  undivided  one-third  of  his  wife's  real 
estHte,  and  such  wife  cauuot  deprive  him  thereof  excei)t  by  his 
consent  McOord  v.  Bright,  275,  287  ( 16 ) . 
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9.  Widotcs. — Decedents*  Estates, — ^A  wife's  refusal  to  Join  her  hus- 
band hi  his  deed,  and  her  subsequent  claim,  as  widow,  of  one-third 
of  the  laud  conveyed,  do  not  preclude  her  from  claiming  her  stat- 
utory rights  as  his  widow.  Keener  y,  Oruhb,  5W,  567  (3). 

10.  Debts. — A  decedent's  real  estate  descends  to  his  heirs  charged 
with  the  payment  of  his  debts.       Maiilen  v.  Maitlen,  559, 563  (8). 

11.  Sales  of  Land  to  Pay  Debts. — It  is  the  duty  of  an  adminis- 
trator, where  necessary,  to  sell  his  decedent's  real  estate  to  pay 
the  debts.  Maitlen  v.  Maitlen,  559, 5G4  (9) . 

12.  Deeds. — Subsequent  Vesting  of  Title, — lAens. — Where  a  father 
and  his  minor  child  owned  a  tract  of  land,  and  the  father  con- 
veyed and  warranted  the  entire  tract  to  intermediate  grantees  and 
they  conveyed  and  warranted  such  tract  to  the  remote  grantee, 
upon  the  death  of  the  minor  child,  leaving  the  father  as  her  only 
heir,  the  warrantj-  dc-eds  of  said  grantors  became  effective  to 
pass  the  Interest  of  said  child,  burdened  with  the  lien  for  her 
funeral  exr>ense8,  for  which,  upon  the  payment  of  same,  the  re- 
mote grantee  had  a  right  of  action  against  his  grantors  for  a 
breach  of  warranty  against  incumbrances. 

Maitlen  y.  Maitlen,  559, 564  (10) . 

13.  *'yext  of  Kinr— Grandchildren,— Decedents'  Estates.— y eglir 
gencc— Death. — Statutes. — ^The  phrase  "next  of  kin,"  as  used  in 
§285  Burns  liX)8,  Acts  1889,  p.  405,  providing  that  the  personal  rep- 
resentative ol  a  person  killed  by  the  negligence  of  another,  may 
maintain  an  action  In  favor  of  the  "widow,  or  widower  (as  the 
case  may  be),  and  children,  if  any,  or  next  of  kin,"  relates  to 
others  than  the  decedent's  children,  but  includes  grandchildren, 
whose  pecuniary  loss,  though  minors,  must  be  proved. 

Pittsburgh,  etc.,  R.  Co.  y.Reed,  635, 643  (7). 

DESCBIFTIO  PEBSONiE— 

See  Pleading,  11. 

DIBECTINO  VEBDICT— 

See  Tbial;  Vebdict. 

DISCHABGE— 

Of  judgment  by  insane  persons,  setting  aside,  see  Judgment,  6 ;  Wil- 
son V.  Fahnestock,  35,  43  (7). 

Answer  of,  see  Judgment,  25;  Wilson  v.  Fahnestock,  35,  41  (4). 

DISmSSAL  AND  NONSUIT— 

See  Appeal,  58-61. 

As  to  contractors  does  not  operate  as  a  discontinuance  as  to  sore- 
ties,  see  Action,  4;  Stevenson  v.  Stunkard,  716,  719  (1). 

Parties  against  whom  action  was  dismissed,  not  necessary,  on  ap- 
peal, see  Appeal.  20;  Stevenson  v.  Stunkard,  716,  719  (2). 

For  failure  to  file  brief,  see  Appeal,  49;  Town  of  Shirley  v.  Brctrer, 
604. 

Appellate  Court  may  dismiss  an  appeal  without  opinion,. see  Appeal, 
58;  Faulkner  v.  liaitimore,  etc.,  R.  Co.,  441,  442  (1). 

Where  time  exists  in  which  to  file  new  appeal,  does  not  deprive 
Rin>eilnnt  of  lejrnl  ridits,  sf?e  APPEAL,  59;  F(jLull;ner  v,  BQltim<yre, 
etc.,  R,  Co.,  441,  443  (6). 
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DISMISSAL  AND  NONSXTIT— Continued. 

Motion  for,  overruled,  where  transcript  was  filed  in  time,  see  Ap- 
PKAi^  Gl;  Jeffries  v.  Ormlorf,  225,  22(5  {\S). 

Because  of  champerty,  see  Champebty  and  Maintenance;  Balti- 
more, etc.,  R.  Co.  V.  TrennepohU  106,  110  (6). 

DISSOLUTION— 

See  Pabtnebship. 

DIVOBCB— 

See  ITuBBAND  and  Wife. 

Does  not  relieve  husband  from  supporting  child,  see  Pabent  and 
Child,  2;  Spade  v.  State,  529,  5:U  (6). 

1.  Residence. —  Proof. —  StatuteH.—  The  provision  of  §10r>0  Bums 
1908,  §1031  R,  S.  18S1,  requiring  the  residence  of  the  plaintiff  in 
a  divorce  suit  to  be  established  by  at  least  two  freeholders  and 
householders,  is  mandatory.  Blaunery.  Blauscr,  117  (1). 

2.  Residence. — Freehold  Witnesses. — Express  or  formal  proof  of 
the  qualifications  of  the  two  freehold  witnesses  required  in  a  di- 
vorce case,  is  not  ne<:'essary,  it  being  sufficient  if  proi)er  inferences 
of  such  qualifications  may  be  drawn  from  their  testimony. 

Blausery.  Blauser,  117, 118  (2). 

3.  Negativing. — Evidence. — Where  the  burden  is  upon  the  plain- 
tifl's  to  prove  that  the  ancestral  husband  was  not  divorced  from 
his  first  wife  at  the  time  of  his  marriage  with  his  third  wife,  only 
such  evidence  is  requisite  as,  in  the  absence  of  counter  testimony, 
would  afTord  ground  for  presuming  that  the  allegation  is  true. 

Compton  v.  Benham,  51, 56  (3). 

DOGS— 
See  Animals. 


No  appeal  lies  from  court's  order  to  county  surveyor  not  to  repair, 
see  Appeal,  2;  Bear  v.  Reese,  465,  466  (1). 

Jurisdiction  of  appeals  involving  questions  of,  in  Supreme  Court,  see 
CouBTS,  9;  TempJeton  v.  Board,  etc.,  381,  382  (2). 

Injunction  to  prevent  sale  of  lands  assessed  for  construction  of,  see 
Injunction,  3;  Stnith  v.  Pgle,  l.W.  153  (5). 

Void  assessment  for,  may  be  enjoined,  see  Judgment,  12;  Smith  v. 
Pyle,  150,  152  (1). 

Jurisdiction  of  appeal.  In  case  of,  see  Mandamxts;  Templeton  v. 
Board,  etc.,  381,  385  (5). 

1.  Failure  of  Landoumers  to  Construct. — Letting  of  Construction  hi/ 
Auditor. — Validity. — Where  the  landowners  failed  to  constmct 
their  allotment  of  a  drain,  and  the  county  auditor  gave  notice 
that,  at  his  oflSce.  he  would  publicly  let  a  contract  for  the  con- 
struction of  same,  such  letting  is  valid  upon  a  collateral  attack, 
though  the  letting  should  have  been  advertised  to  take  place  at 
the  court-house  door.  Smith  v.  Pyle,  150, 153  (3). 

2.  Bids  for  Construction.— Failure  of  —  Reletting. —  Tender  §5673 
Bums  1901.  Acts  1891,  p.  313.  82,  upon  failure  of  bids  for  the  con- 
struction of  a  drain,  at  tlie  first  letting,  the  county  auditor  may 
readvertlse  and  let  the  contract  subsequently. 

Smith  V.  Pyle,  150, 153  (4) . 
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DBAIKft— Conttnued. 

3.  Issuance  of  Bonds. — Mandamus. — Appeal. — ^An  n])t)eal  in  an  ac- 
tion (()  <'<)miK»l  a  board  of  coiumlssionors  to  Issue  Imnds  for 
the  payment  of  the  cost  of  construct Ini;  a  public  drain,  does  not 
relate  to  the  establishment  of  the  dniin,  and  is  therefore  not 
transferable  to  the  Supreme  Court  as  a  drainage  case,  there  being 
no  appeal  from  an  order  refusing  to  Issue  such  l)onds. 

Tcmpleton  v.  Board,  etc.,  381, 382  (3). 

4.  Bonds, —  Boards  of  Commissioners. —  Mandamus. — Mandamus  Is 
the  ai>propriate  remedy  for  a  contractor  where  the  lK>ard  of  com- 
missioners refuses  to  issue  bonds  in  pajrment  of  the  cost  of  con- 
structing a  public  drain.         Templeton  v.  Board,  etc.,  381, 385  (4). 
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See  Deeds  ;  Railboads. 

Void  clauses  In  grant  of  give  grantor  right  of  election  to  determine, 
aee  Ck>NTBACT8,  6;  Polk  v.  Givens,  667,  670  (1). 

ECCIiESIASTICAL  QXJB8TI0N8— 

Courts  have  no  jurisdiction  over,  see  Coubts,  7;  Ramsey  v.  Hicks, 
490,  519  (18). 

EJECTMENT— 

See  Landix)bd  and  Tenaitt. 

Evidence  showing  boundary  line,  see  Appeal,  92;  Furst  v.  Satter- 
field,  613,  617  (1). 

1.  Title. — Burden  of  Proof. — ^In  an  action  in  ejectment  the  burden 
is  upon  the  plaintiffs  to  establish  their  own  title,  and  they  cannot 
recover  by  merely  showing  the  weakness  of  their  adversary's  title. 

Furst  V.  Satterfleld.  613, 618  (4). 

2.  Right  of  Possession. — Ejectment  lies  only  where  the  plaintiff  has 
a  present  right  to  the  possession  of  the  land. 

Furst  V.  Satterfleld,  613, 619  (7). 

3.  Demand. — T^ecessity  for. — Where  plaintiffs'  remote  grantor  sold 
land  to  the  defendant  and  put  him  in  possession  thereof,  the  plain- 
tiffs, to  recover  a  portion  thereof,  must  make  a  demand  therefor 
before  the  commencement  of  an  action  in  ejectment. 

Furst  V.  Satterfiehh  613, 619  (6). 

4.  FlpcHal  Findings. — Omissions. — Where  the  fspecinl  findings  in  an 
action  In  eje(*tnient  omit  facts  material  to  the  i)liiintiff'8  case,  it 
will  be  considered  that  such  facts  were  not  proved,  and  the  plain- 
tiffs cannot  recover  Furst  v.  8<Ut€rfield,  613, 619  (5). 

ELECTION— 

See  Fraud;  Witxs. 

To  dismiss  as  to  contractors  does  not  operate  as  a  discontinuance 
as  to  sureties,  the  bond  being  joint  and  sevCTal.  see  Action,  4; 
Hivvcnson  v.  Stunkard,  716,  719  (1). 

Void  clauses  give  grantor  In  a  right  of  way  contract,  right  of,  see 
Contracts,  5;  Polk  v.  Git^ns,  667,  670  (1). 

To  determine  lease,  see  Landlord  and  Tenant,  9;  Perry  v.  Acme 
Oil  Co.,  207,  212  (8). 

ELECTRICITY— 

See  Telegraphs  and  Telephones. 


INDEX.  763 

EMINENT  DOICAIN— 

See  Railboads. 

1.  App7'aisement. — Exceptions, — Questions  Raised  by. — Damages. — 
Interurban  Railroads, — Where  landowners  except  to  an  Internrban 
railroad  condemnation  appraisement  on  the  grounds  that  (1)  the 
assessment  of  damages  Is  too  low,  (2)  the  ai)prai8ers  failed  to 
allow  damages  for  depreciation  of  remainder  of  real  estate,  (3) 
the  appraisers  allowed  insufficient  damages  for  land  taken,  and 
(4)  the  appraisers  failed  to  assess  damages  to  the  improvements, 
the  trial  thereon  is  not  restricted,  but  any  damages  allowable 
under  the  statute  (§934  Burns  19()8,  Acts  1905,  p.  59,  §6)  should  be 
permitted.        Toledo^  etc.,  Interurban  R,  Co,  v.  Wilson^  213, 215  (2) . 

2.  Verdict. — Sufficiency. — Damages. — Internrban  Railroads, — In  an 
action  for  the  condemnation  of  an  Interurban  railroad  right  of  way, 
a  verdict  assessing  separately  the  damages  for  the  land  taken,  the 
damage  to  the  residue  of  the  land,  and  other  resulting  damages, 
will  support  a  judgment  rendered  thereon. 

Toledo,  etc,  Interurban  R.  Co.  v.  Wilson,  213, 217  (3). 

EMPLOYEBS'  LIABILITY  ACT— 

See  Master  akd  Sixvant. 

Complaint  under,  see  Master  and  Sebvaitt,  53. 

EQUITY— 

See  Refobmatton  :  Rpix^ific  Performance  ;  Subrogation. 

Relieves  from  mistake  as  to  title,  see  Contracts,  10;  McCord  v. 
Bright,  275,  284  (9). 

Form. — Substance. — Equity  regards  the  substance  and  not  the  form 
of  a  transaction.  McCord  v.  BHght,  275, 285  ( 11 ) . 

ESTOPPEL— 

See  Judgment. 

To  assert  that  case  was  submitted  upon  an  issue  not  presented  by 
the  pleadings,  where  party  knew  thereof  and  did  not  object,  see 
Appeal,  9;  Southern  Ind.  R.  Co,  v.  Drennen,  14,  26  (9). 

Doctrines  of,  not  applicable  to  infants,  see  Appeal,  80;  McCord  v. 

Bright,  275,  290  (21). 
To  dispute  agreed  boundary  line,  see  Boundaries;  Furst  v.  Satter- 

field.  613,  617  (3),  618  (3). 
Notice  of  notary's  incapacity  to  take  deposition  does  not  estop  party 

from  suppressing,  see  Depositions,  3;   Huntington,  etc..  Lime  Co. 

V.  Poichatan  Coal  Co.,  84,  86  (3). 

Father  estopped  to  question  either  of  two  judprnients  for  support  of 
infant  child,  until  one  Is  paid,  see  Judgment,  14;  Spade  v.  State, 
529,  533  (4),  535  (4). 

Landlord  refusing  to  accept  rent,  estopped  from  ejectinpr  tenant  be- 
cause of  nonpayment,  see  Landlobd  and  Tenant,  2;  Remm  v. 
Landon,  430.  433  (2). 

Foreclosure  of  a  deed  executed  as  a  mortffaffe  estops  mortjrasee 
from  claiming  title  by  (1(hhI,  see  Wnxs,  13;  Copcland  v.  Bruning, 
405,  413  (8). 

1.  Accepting;  Benefits  of  Void  Contract,— The  receipt  of  benefits  from 
a  contract  void  as  aprafnst  public  policy,  does  not  estop  the  one 
receiving  sanio  from  defending  npiinst  the  enforcement  of  such 
contract  Wilson  v.  Fahnestoek,  35,  43  ( 6 ) . 
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ESTOPPXX— Continued. 

2.  Drni/infl  Gra  n  tor'fi  Title. — Church  eft. — ^TThe  Presbyterian  Church  In 
the  rnlte<l  St  a  ten  of  America  Is  estopped  to  deny  the  title  of  the 
Cumber  hi  nd  I'resbyterlnn  Church  to  certain  property,  held  In 
truHt  for  the  jreneral  uses  of  such  church,  which  the  former  church 
Is  clalmhiif  by  virtue  of  being  the  successor  in  interest  of  the 
latter  church.  Ratmcy  v.  Uicks,  490, 523  (21). 

EVIDENCE— 

Rw  Deposftionr;  Ratiroads;  Trial;  WrrNESSES. 

In  case  of  death  by  wrongful  act,  proof  must  show  names  of  bene- 
flciarlcs,  as  well  as  pei'nniary  loss,  see  Action,  2 ;  Pittsburgh,  etc., 
R.  Co,  V.  Rccd,  «35,  641   (5). 

Question  of  exclusion  of,  must  be  clearly  presented  on  appeal,  see. 
Appkal,  r.\;   Itidiana  T'nion  TravHon  Co.  v.  Thomas,  4(»,  470  (10). 

Exclusion  of,  must  show  offer  of  proof,  see  Appeal,  17;  Conklin  v. 
J)ou(j/wrty,  570,  573  (5). 

Wh<»re  evhlence  is  inadmissible,  giving  wrong  reason  for  exclusion 
of  not  erromnnis,  s«rH>  Appeal,  18;  Oray  v.  Good,  476,  478  (3). 

Affnvd  statements,  embodied  In  bill  of  exceptions,  presumed  to  have 
tuHMi  Introduced  In  evidence,  see  Appeal,  30;  Compton  v.  Bcnham, 
51,  56  (1). 

Must  all  he  considered,  on  appeal,  where  verdict  was  directed,  see 
Appkal,  37;    DiUman  v.  Chicago,  etc.,  R.  Co.,  665  (1). 

Ai>pellee'8  failure  to  correct  appellant's  statement  of,  see  Appeal, 
55;    Wysong  v.  Sells,  238.  240  (2). 

Al)w»nce  of,  on  appeal,  presumption  that  it  sustained  Judgment,  see 
Appeal,  6(>;   Pur  cell  v.  Hosey,  448,  452,  (5). 

Api)ellate  Court  will  not  weigh  conflicting,  see  Appeal,  81-96. 

Courts  take  judicial  notice  that  their  clerks  sre  authorized  to  ad- 
minister oaths,  see  Attachment  and  Garnishment;  Bloch  v. 
Cntmpacker,  171,  172  (2). 

Showing  contract  l)etween  attorney  and  client,  see  Attobney  and 
Cliknt,  6;   Toug  v.  Orr,  681,  682  (2).  685  (2),  693  (2). 

Burden  on  stre<»t  railroad  company  to  show  that  Injury  to  passenger 
was  not  avoidable  by  exercise  of  highest  practicable  care,  see 
Carriers,  7;  Louisville,  etc..  Traction  Co.  v.  Worrell,  480,  487 
(8). 

Presumptive,  may  be  sufficient,  see  Carriers,  9;  Louisville,  etc.. 
Traction  Co.  v.  W(/rrell  480,  490  (15). 

Instruction  as  consideration  of.  In  case  of  dama^res,  see  Carriers. 
12;  Haiti  wore,  etc.,  R.  Co.  v.  Davis,  375,  379  (4). 

Failing  to  show  champerty,  see  Champerty  and  Maintenance;  Bal- 
titfiore,  etc.,  R.  Co.  v.  Trennepohl,  105,  110  (6). 

Fniiing  to  show  implied  contract  for  husband  to  repay  wife  for 
sluHM>  se(uro<l  at  marriage,  see  Contracts,  4;  FeathemgiU  v. 
Dougherty,  452,  4TA  (1). 

Aflmi^jsible  under  general  denial  to  execution  of  contract,  see  Con- 
tracts, 31 ;    Colt  v.  Lnirrencehurg  Lnniher  Co.,  122,  124  (2). 

Pedigree  of  cow.  killed  by  train,  admissible  In  estimating  damages, 
see  Damaoks.  1  ;   Civvvhind,  etc..  R.  Co.  v.  Van  Natta,  608.  611  (3). 

I»arol.  not  admissible  to  show  that  deed  from  father  to  son  con- 
st I  tiif<*s  trust  for  father,  see  Deeds,  28;  Graves  v.  (Jarard,  712, 
715  (5). 
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EVIDENCE — Gontinaed. 


Of  residence,  see  Divorce  1,  2. 

In  action  for  damages  for  unlawful  sales  of  liquors^  see  Intoxicat- 
iNQ  Liquors,  5;   Berkemeier  v.  States  ex  rel.,  1,  6  (6). 

Showing  that  husband  was  not  divorced  at  time  of  third  marriage, 
see  Marriage,  1;  Compton  v.  Bcnham,  51,  57  (4). 

Servant  must  prove  that  master  knew  or  should  have  known  of  the 
defect  complained  of,  see  Master  and  Servant,  38 ;  Mitchell  Lime 
Co.  V.  Nicklcss,  197,  20-1  (9). 

Judicial  notice  taken  of  natural  laws,  see  Master  and  Servant,  39 ; 
Emrich  Furniture  Co,  v.  ByrncSj  341,  350  (10), 

Sustaining  decree  for  mechanic's  lien,  see  Mechanics'  Liens;  Colt 
V.  Laicrencehurg  Lumber  Co.,  122,  125  (3). 

Must  show  that  defendant's  negligence  was  proximate  cause  of  in- 
jury, see  Negligence,  8;  Emrich  Furniture  Co,  v.  Byrnes,  341, 
34C  (4). 

Of  one  act  of  negligence,  sufficient,  see  Negligence,  16;  Louisville, 
etc.,  Traction  Co.  v.  Worrell,  480,  489  (14). 

Showing  that  sewers  were  insufficient  to  carry  off  water,  see  Negli- 
gence, 17;    City  of  Garrett  v.  Winterich,  322,  325  (2). 

Showing  that  an  automobillst  was  negligent,  see  Negligence,  18; 
Apperson  v.  Lazro,  186,  192  (10). 

Admissible  under  charge  that  defendant  negligently  did  a  certain 
thing,  see  Negligence,  27 ;  Pittsburgh,  etc.,  R.  Co.  v.  German  Ins. 
Co.,  2(58,  270  (3). 

Decision  "contrary  to  the  evidence,"  see  New  Trial,  2;  Bloeh  v. 
Crtimpackcr,  171,  172  (3). 

Must  support  allegations  of  complaint,  see  Pleading,  25;  South 
Shore  Gas,  etc.,  Co.  v.  Ambrc,  435,  441  (8). 

Admissible  under  pleadings  in  railroad  cases,  see  Railroads. 

Instructions  to  consider  all  of,  see  Railroads,  31 ;  Pittsburgh,  etc., 
R.  Co.  V.  Reed,  635,  646  (12). 

Of  setting  fires,  see  Railroads,  39;  Pittsburgh,  etc.,  R.  Co.  v.  Oer- 
man  Ins.  Co.,  2(i8,  273  (9). 

Burden  of  proof,  upon  i)laintilT  in  replevin  to  establish  ownership, 
see  Replevin,  4;   ^V(lkvr  v.  Applcman,  699,  703  (4). 

In  action  for  conversion  of  a  crop,  see  Sales,  7;  Farmers  Nat. 
Bank  v.  Coyncr,  335,  340  (8). 

Introduction  of,  see  Trial. 

Inconclusive  and  unsatisfactory,  ground  for  a  new  trial,  see  Trial, 
32;    South  Shore  Gas,  etc.,  Co.  v.  Ambre,  435,  440  (6). 

Showing  demand,  see  Trover  and  Conversion,  3;  Cumberland  Tel. 
etc.,  Co.  V.  Taylor,  27,  33  (3). 

To  show  conversion  of  horse,  see  Trovb:r  and  Conv'ersion,  3 ;  Cum- 
berland Teh,  etc.,  Co.  v.  Taylor,  27,  33  (3). 

Admissible  in  case  of  conversion,  see  Trover  and  Conversion,  7; 
Perry  v.  Acme  Oil  Co.,  207,  210  (2). 

Burden  upon  trustee  to  show  that  his  dealing  with  cestui  que  trust 
was  fair,  see  Trusts,  3:  Copeland  v.  Bruning.  405,  411  (4). 

Of  waste,  see  Waste;  Fotidray  v.  Fnudray,  444,  447  (6). 

1.  Burden  of  Proof. — Contributory  'Netjli genre. — The  burden  of  prov- 
ing coiitrlbntory  negllL'ence,  in  n  ]¥^rso!ial  injury  case,  is  upon  the 
defendant         Louisville,  etc.,  Traction  Co.  v.  Warrell,  480, 488  (9). 
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EVIDENCE — Continued. 

2.  Burden  of  Proof. — Contributory  Negligence. — Assumption  of  Risk, 
— The  burden  is  upon  the  defendant  to  prove  contributory  negli- 
seuce,  and  upon  the  plaintiff  to  prove  nonassumption  of  rislt. 

Columbia  Creosoting  Co.  v.  Beard,  310. 316  (7) . 

o.  Burden  of  Proof. — Marriage. — Claiming  Property  Through. — In  a 
suit  l>y  tlie  wife's  IcRal  heirs  against  her  husband,  or  his  lepal 
heirs,  to  recover  lier  proiierty,  the  burden  is  upon  the  plaiutlflTs  to 
prove  tliat  at  the  time  of  their  marriage  tlie  husband  was  not 
divorced  from  his  former  wife.         Cowp<o»  v.  Ben/iom,  51, 56  (2). 

4.  Compromific. — Letters  written  in  an  effort  to  compromise,  which 
contain  no  independent  facts  bearing  on  tlie  case,  are  inadmissible 
in  evidence.  Wclkcr  v.  Applcman,  690, 712  (20) . 

5,  Liability  of  Sitone's  FalWig. — Res  fpsa  Loquitur. — ^The  facts  that 
a  stone  was  overhanging  the  plaintiff  and  that  it  fell  constitute  no 
evidence  that  defendant  c()nii)any  should  have  taken  notice  of  the 
danger  created  thereby,  the  doctrine  or  res  ipsa  loquitur  not  ai>- 
plying.  M itchcU  Lime  Co.  v.  Nieklcss,  197, 205  ( 10) ,  206  ( 10) . 

0.  Deelaraiions. — Res  Gestw. — Where  an  agent's  acts  in  loading  wool 
ui)on  cars  are  ndniissil)le  in  evidence,  declarations  made  as  a  iwrt 
theivof,  and  in  explanation  thereof,  are  admissible  as  a  part  of  the 
res  gestw.  Welker  v.  Appleman,  699,  711  (19) . 

7.  Deelaraiions. — Cause  of  Drinking. — Intoxicating  Liquors. — ^Dec- 
larations of  a  decedent  as  to  the  cause  of  his  drinking  are  not 
admissible  in  an  action  for  damages  by  his  widow  against  the 
saIoon-keei>ers  who  unlawfully  sold  to  him  the  liquor  which  caused 
his  death.  Qreen^  v.  Niehaus,  674, 680  (8) . 

8.  Declarations. — Of  Third  Persons. — Res  Inter  Alias  Acta. — In  an 
action  by  a  widow  against  saloon-keeper  for  unlawfully  selling 
liquor  to  her  husband  causing  his  death,  declarations  by  the  per- 
son serving  a  subijoena  upon  a  witness  for  the  plaintiff  made  to 
such  witness,  are  inadmissible.        Greener  v.  Nichuus,  674, 680  (9). 

9.  Privileged. — Declarations  of  Patient  to  Physician. — Witnesses. — 
A  i)laintitY  in  an  action  for  damages,  cannot  be  re<iuired  to  divulge 
her  declarations  to  her  physician,  made  in  the  presence  of  a  third 
person,  as  to  how  the  injury  occurreii,  although  such  third  iierson, 
unless  her  presence  is  nect^ssai-j-  to  enable  the  patient  and  physi- 
cian to  comnuniicate.  Is  not  privileged  from  testifying  thereto. 

Indiana  Union  Traction  Co.  v.  Thomas,  468, 475  (9). 

!().  Varying  Written  Contracts. — Title  Bonds. — Slalcs  of  Real  Estate. 
— Convmissions. — Where  a  title  bond,  executed  by  a  grantee,  made 
no  provision  for  the  payment  of  any  commission  for  a  sale  of  the 
real  estate  in  question,  oral  evidence  of  a  prior  agreement  to  pay 
such  commission  is  inadmissible.         Wysong  v.  Sells,  238, 241  {5). 

1 1.  Insa  n  itg. — Cross-IJ.ra  m  in  a  t  ion . — O  m  tside  Facts. — Deeds. — Where 
a  witness,  after  reciting  certain  conversations  and  facts,  expressed 
his  oiiinion  that  a  certain  grantor  was  of  sound  mind,  it  Is  not 
erroneous  for  the  court  to  n^fuse  to  i>ermit  such  witness,  on  cross- 
examination,  t«»  express  an  npinlon,  where  the  facts  as.sumed  in 
the  question  were  not  testilied  to  by  such  witness. 

Conklin  v.  Donghertg.  570.  573  (4). 

12.  E.rprrfs'.— F.rjdofiifwfi  on  EUctric  Cars. — Unrtnlcss  Error — Per- 
mitting 'Ui  ex]uM'l  to  testify  as  to  explosions  on  electric  cars,  within 
his  e\iwM'ioiH(\  <»vcn  if  <MTon(H>ns.  was  harmless,  where  the  cmly 
question  was  as  to  the  company's  negligence  at  the  time  in  ques- 
tion. Louisrille,  dr..  Traction  Co.  v.  Worrell,  480, 487  (7). 
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BVrDENCE— Continued. 


J o.  CotwluHion  as  to  Ca use  of  A  cridm t, — Infcrurhan  RailrocLds, — Wit- 
ncsacif. — NoHCJ'iKrt. — A  uonoxiKM-t  witiit^ss  conclusion,  from  tlio 
curve  of  an  iuteriirban  railroad  track,  as  to  tlio  causo  of  an  acci- 
dent, is  not  admissible,  the  facts  only  l)einjr  admissible. 

CincinTiati,  etc..  Elect rie  St,  R.  Co.  v.  fV>o/c,  303,  307  (2). 

14.  Opinions. — Experts. — Cap(wity  of  ^c%rvr. — A  city  engineer  having 
thirty  years'  experience,  and  wlio  is  familiar  with  tlie  sewers  in 
defendant  city,  is  competent  to  testify  as  to  the  capacity  of  the 
sewer  In  question  to  carry  olT  the  water  fallinfc  on  tlie  area 
drained  thereby.  City  of  Garrett  v.  Wintcrich,  322, 32G  (4) . 

15.  Value  of  Flowers. — Damages. — Wliere  the  plaintiff  testified  that 
he  was  acquainted  with  tlie  value  of  tlowers  in  (Jarrett,  and  that 
tlie  depreciation  in  value  of  the  flowers  in  his  gi*eenhouse  because  of 
the  flood  w^as  a  certain  sum,  the  objection  being  that  this  was 
an  improper  measure  of  damages,  an  objection,  on  appeal,  that 
such  evidence  was  incomi)otent  bwause  the  interrogatories  and 
answers  failed  to  fix  the  value  of  the  articles  at  Garrett,  is  not 
well  taken.  City  of  Garrett  v.  Winterieh,  322,  327  (5) . 

16.  Opinions. — Weather. — Records  of  Weather  Bureau. — ^Testimony 
of  the  rainfall  for  a  certain  year,  by  an  official  observer,  is  inad- 
missible, where  it  Is  not  shown  that  the  records  are  lost,  or,  are 
beyond  the  reach  of  the  court. 

City  of  Gannett  v.  Winterich,  322,  328  (7) ,  332  (7) . 
EXCEPTIONS— 

Single  exception  presents  ruling  on  joint  demurrer,  see  Appeal,  16; 
Stevenson  v.  Stunkard,  716,  720  (8). 

To  appraisement  of  damages,  see  Eminent  Domain,  1 ;  Toledo,  etc., 
Interurban  R.  Co.  v.  Wilson,  213,  215  (2). 

EXCUSABLE  NEGLECT— 

See  Judgment. 

EXBCTXTION— 

See  Judgment. 

Issue  After  Ten  Years. — A  suit  to  renew  and  correct  a  judgment 
brought  within  ten  years  after  the  rendition  of  the  judgment,  can- 
not be  founded  upon  §717  Burns  1908,  §675  R.  S.  ISSl,  providing: 
that  no  execution  shall  issue  u|)on  a  judgment,  after  ten  years, 
except  upon  leave  of  court,  after  the  giving  of  notice  to  the  judg- 
ment debtor.  Flynn  v.  North  am,  333,  :W4  ( 1) . 

EXECTXTOBS  AND  ADMINISTBATOBS— 

Hight  of  administrator  to  maintain  action  for  death  of  decedent  by 
\iTongful  act,  see  Action,  2 ;  Pittshuryh,  etc.,  R.  Co.  v.  Reed,  635, 
641  (5). 

May  appeal,  when  they  have  reasonable  grounds  for  believing  that 
trial  court's  order  for  distribution  is  erroneous,  see  Appkal,  6; 
Keener  v.  Gruhh,  564.  5(>5  (1). 

Not  required  to  give  appeal  bond,  see  Appeat^  24;  Jeffries  v.  Om- 
dorf,  225,  226  (4). 

Acts  of,  in  Line  of  Duty. — Payment  of  Debts. — Deeedenfs  Estates. — 
Wills.~An  executor,  as  to  the  settlement  of  the  testator's  estate, 
has  the  same  powers  as  the  testator,  and  his  agreements  and  ar- 
rangements as  to  the  settlement  of  notes  owing  by  the  testator, 
are  binding  upon  such  estnte. 

Given  Creek,  etc.,  Church  v.  Tayyart,  393,  396  (3). 
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EXEMPTIONS— 


Cannot  inclnde  iiroperty  covered  by  landlord's  lien,  see  Liens,  1; 
Kcim  V.  Mjjcns,  2$)9,  301  (1). 


See  EymENCE. 

FACTORY  ACT— 

See  Master  and  Servant. 

FEES  AND  SALABIES— 

See  Officers. 

"Fees,"  see  Words  and  Phrases.  1 ;  State,  ex  rel.,  v.  Carey ^  G59, 
001   (2). 

Transcript R. — Changem  of  Ycnuc, — Clerks. — Fees  charged  by  a  clerk 
of  the  circuit  court  for  the  making  of  a  transcript  for  appeal,  or 
for  a  change  of  venue,  belong  to  the  county  and  must  be  accounted 
for.  State,  ex  rvl,,  v.  Carey,  059, 001  (3),  002  (3) . 

FELLOW  SERVANTS— 

See  Master  and  Servant. 

FENCES— 

Penalty  upon  judirment  for  constructing,  may  be  imposed  on  appeal, 
where  company  persistently  refused  to  build  fences,  see  Appeal, 
89;    Vandalia  R.  Co.  v.  Waltih,  297. 

FILINO— 

Failure  to  file  instructions,  see  Appeal,  35;  Cumberland  Tel.  etc,, 
Co.  v.  O'Donnell,  025,  028  (5). 

"FINALLY"— 

Meaning  of,  see  Words  and  Phrases,  2 ;  Bear  v,  Reese,  465,  467  (2). 


Setting  by  railroads,  see  Railroads.  39,  40. 

FIXTURES— 

See  Landix)rd  and  Tenant. 

FLOWERS— 

Opinion  evidence  as  to  value  of.  see  Evidence,  15;   City  of  Garrett 
V.  Winterich,  322,  327  (5). 

FORCIBLE  DETAINER^ 

See  Landlord  and  Tenant. 

FORECLOSURE— 

See  Mortgages. 

FOREIGN  CORPORATIONS— 

See  Corporations. 
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Of  procedure,  have  no  extraterritorial  effect,  see  Trial,  1;  South- 
ern R.  Co.  V.  McNeeley,  126,  135  (2). 

FOBFEITTXBS— 

See  Landlord  and  Tenant. 

FOBHALISM— 

Kquity  looks  throug:h,  see  Equity;  McCord  v.  Bright,  275,  285  (11). 

Should  not  be  permitted  to  defeat  justice,  see  Courts,  19;  Ifidiana 
Union  Traction  Co,  v.  Heller,  385,  387  (3). 


See  Municipal  Corporations. 


Burden  upon  fiduciary,  in  transactions  with  beneficiary,  to  show 
freedom  from,  see  Deeds,  25;   McCord  v.  Bright,  275,  287  (18). 

Setting  aside  judgment  for,  see  Judgment,  10;  International,  etc., 
Loan  A88n.  v.  Stark,  535. 

Vitiates  judgment,  see  Religious  Societies,  19;  Ramsey  v.  Hicks, 
490,  524  (23). 

Presumption  of,  where  trustee  buys  proi)€rty  from  cestui  que  trust, 
see  Trusts,  3;    Copeland  v.  Bruning,  405.  411  (4). 

1.  Remedies, — Defenses. — Election. — Rescission. — The  purchaser  of 
property  induced  to  purchase  through  fraud  may  retain  the  prop- 
erty and  set  up  such  fraud  as  a  defense,  or  he  mny  rescind  and 
thus  defeat  the  action  for  the  purchase  price. 

Wulschner-Steicart  Music  Co.  v.  Hubbard,  526, 528  ( 1 ) . 

2.  Anstcer. — Rescission. — ^An  aucwer  of  rescission  for  fraud  must 
show  a  return  of  the  property,  or  an  oflTer  to  return,  or  allege  that 
it  was  of  no  value. 

Wulsehner-Steirart  Music  Co.  v.  Hubbard,  526, 528  (2). 

3.  Ansirer. — Dawof/es. — An  answer  of  fraud  must  show  that  the  de- 
fendant was  damaged  thereby. 

Wulsrhner-Steirart  Music  Co.  v.  Hubbard,  526, 528  (3). 

4.  Cross-Complaint. — Damaf/rs. — Value  of  Property. — A  cross-com- 
plaint for  damages  for  breach  of  warranty  in  the  sale  of  a  piano, 
which  sets  out  only  the  contract  price  of  the  piano,  and  not  Its 
actual  value.  Is  insufllcient 

Wulschner-Stewart  Music  Co.  v.  Hubbard,  526, 528  (6). 

FRAUDS,  STATUTE  01*— 

Contract  between  two  creditors  to  pursue  their  debtor  and  divide 
proceeds,  not  within,  see  Contracts,  2;  Hotmire  v.  O'Brien,  004. 
696  (1). 

FUNERAL  EXPENSES— 

Of  child,  proper  charge  against  father,  see  Parent  and  Child,  3; 
Maitlen  v.  Maitlen,  559,  563  (7). 

OABNISHHENT— 

See  Attachment  and  Garnishment. 

Vol.  44—49 


770  INDEX. 

OA8  AND  On^ 

Soe  Landlord  and  Tenant. 

Coiiiplniiit  I  or  bn^ach  of  cfmtract  for  developing,  see  Covenants,  6; 
Indiana,  vtv..  Oil  Co.  v.  WUhclm,  100,  102  (2). 

OXJABDIAK  AND  WABD— 

Ward  not  etttopiKMl  by  acts  of  ^ardian,  see  Appeal,  80;  McCord  v. 
Briyht,  275,  21K>  (21). 

Ward,  not  a  necessary  party,  in  action  against  guardian,  see  Pab- 
TiEs;  Stewart  v.  White,  87,  90  (2). 

1 .  Complaint. — Insane  Persona. — A  complaint  against  tiie  guardian  of 
an  insane  i)erson  is  the  proi)er  pnK»edure  for  the  enforcement  of 
a  claim  against  the  estate  of  such  person. 

Stewart  v.  White,  87, 80  ( 1 ) . 

2.  Complaint. —  Insane  Persons. —  Neeessaries  Furnished, — ^A  com- 
plaint against  a  guardian  alleging  that  such  guardian's  ward  is  in- 
sane, that  before  such  guardian's  api>ointment  the  plaintiff  fur- 
nished such  ward  board  and  lodging  for  sixty  days,  that  such  serv- 
ice was  worth  $.5  per  day.  and  that  demand  has  been  made  and 
payment  rcfiis<'d,  is  insufficient,  since  it  fails  to  show  that  the 
servic<»s  were  not  voluntary,  or  that  the  plaintiff  toolc  any  steps  to 
place  such  ward  under  guardianship,  as  required  by  law,  so  that 
she  might  be  care<l  for  legally.  Stewart  y.  White,  S7,  90  (3). 

HABXLESS  ERROB— 

See  Appeal,  68-77. 


Closing  of,  by  injunction,  see  Injttnction,  1 ;  Bennett  v.  West,  398* 

401  (6). 

Law  of.  must  be  observed  by  automobillsts,  see  Negligence,  2; 
Apperson  v.  Lazro,  ISTi.  190  (4). 

Crossing  accident,  see  Railboads. 

1.  liifjh  ts  to  Vse, — Al  1  persons  have  equal  rights  to  the  use  of  the  high- 
ways, and  all  must  use  reasonable  care,  under  the  particular  cir- 
cumstances, to  avoid  injuries  to  others  using  them. 

Apperson  v.  Lazro.  ISH,  190  (5-),  10.^)  (5). 

2.  Ohio  River. — Riparian  Rights. — Whar%'es. — ^The  Ohio  river  is  a 
public  highway,  and  boatmen  may  use  any  parts  thereof  that  are 
navigable:  but  may  not  use  the  banks  excei>t  in  cases  of  emer- 
gency, without  the  consent  of  the  owners,  unless  the  banks  are 
used  as  a  public  landing. 

Clarice  v.  Evansville  Boat  Club,  420, 429  (4) . 


Liability  of  bailee  for  injuries  to.  see  Bailment,  2;  Cumberland 
Tel,  etc.,  Co,  v.  Tayloi,  27,  34  (8). 

HtrSBAND  AND  WIFE— 

See  Descent  and  DiSTRinuTioN ;  Mabbiage. 

Evidence  that  a  bride's  sheep  were  placed  on  husband*s  farm,  does 
not  show  an  implied  contract  by  the  husband  to  pay  therefor,  see 
Contracts,  4;  Feathcmffill  v.  Dougherty.  452.  4.'>4  (1). 

Where  wife  assigned  pro]>erty  as  surety  for  her  husband  she  may 
recover  proi)erty  without  return  of  anything,  see  Contbacts,  fi; 
Opperman  v.  Citizens  Bank,  401,  403  (2). 
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HTTSBAKD  AKD  WIFE— Continued. 

Wife  is  A  beneficiary  of  an  action  for  husband*s  death  by  wrongful 
act,  see  Damages,  2;  Pitiahurgh,  etc.,  R.  Co.  v.  Reedy  635,  642 
(6),  G43  (6). 

Wife,  bound  by  her  covenants,  see  Deeds,  1;  Maitlen  v.  Maitlen, 
559,  561   (1). 

Deed  by  wife  In  satisfaction  of  her  debt,  see  Deeds,  15;  Warner  v. 
Jennings,  574,  577  (5). 

Deed  from  wife  to  husband,  void  at  law,  see  Deeds,  16;  McCord  v. 
BHght,  275,  280  (1). 

Right  of  wife  to  convey  real  property,  see  Deeds,  18,  21 ;  McCord  v. 
Bright,  275. 

Is  fiduciary  relation,  see  Deeds,  26;  McCord  v.  Bright,  275,  280  (10). 

Burden  upon  i)erson  alleging  that  marriage  was  void  to  prove  it,  see 
Evidence,  3;   Compton  v.  Benham,  51.  56  (2). 

Evidence  showing  that  husband  was  wife's  agent,  see  Mechanics' 
Liens;  Colt  v.  Latvrcncehurg  Lumber  Co.,  122,  125  (3). 

Suretyship  of  wife,  see  Principal  and  Subety,  1;  Oppcmian  v. 
Citizens  Bank,  401,  403  (1). 

Wife  may  make  will,  but  cannot  disinherit  husband,  see  Wills,  1 ; 
Kinney  v.  n curing,  590,  601  (10). 

1.  Alimong. — Contracts. — Public  Policy. — A  contract  executed  prior 
to  the  rendition  of  a  judgment  for  alimony,  for  the  discharge  of 
such  .iudgraent  upon  the  making  of  specified  payments,  is  contrary 
to  public  policy  and  void.  Wi7«on  v.  Fa/ine^^ocfc,  35, 41  (5). 

2.  Deeds. — Wife's  Failure  to  Join  in. — A  surviving  wife  who  failed 
to  join  in  her  husband's  deed  becomes,  by  virtue  of  her  marital 
rights,  the  owner  in  fee  simple  of  the  undivided  one-third  of  the 
property  so  conveyed.  Keener  y.  C/rM&6, 564,  567  (2). 

3.  Children. — Support. — Ordinarily  it  is  the  husband's  duty  to  sup- 
port his  family.  Kinney  y.  Heuring,  690,  &)1  (8). 

IMPLIED  CONTBACT8— 

See  Contracts. 

INDICTMENT  AND  INFORMATION— 

Sufficiency  of  affidavit  in  prosecution  in  juvenile  courts  cannot  be 
questioned  on  appeal,  see  Appeal,  14;  Spade  v.  State,  529,  533  (2). 

INFANTS— 

See  Pabent  and  Child. 

Can  recover  for  death  of  parent  by  wrongful  act  only  when  they  are 
living  at  time  of  the  death,  and  at  the  time  of  the  award  of  dam- 
ages, see  Action,  3:   Pittsburgh,  etc.,  R.  Co.  v.  Reed,  635,  644  (8). 

Rights,  protected,  regardless  of  formalities  in  procedure,  see  Ap- 
peal, 80;   McCord  v.  Bright,  275,  200  (21). 

Havo  right  of  action  for  death  of  father  by  wrongful  act,  see  Dam- 
aoes.  2:    PittHhnrgh,  etc.,  R.  Co.  v.  Rrcd,  r>^i,  642  (6).  643  (6). 

Accei)tance  of  deed  by.  see  Deeds,  23,  24:   McCord  v.  Bright,  275. 

Father's  duty  to  supiwrt.  see  Husband  and  Wife,  3;  Kinney  v. 
ncuring,  nOO.  601   (8). 

INJITNCTION— 

No  appeal  lies  from  order  fllssolvlnfir  temporary  restraining  order, 
see  Appeal,  4;   Purcell  v.  Hoscy,  448,  451  (3). 
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IKJUKCTION— Gontinaed. 

1.  Hightcays. — Closing  of. — Evidence. — ^A  suit  to  enjoin  the  use  of 
an  alleged  private  right  of  way  muBt  fail  where  the  proof  shows 
the  way  to  be  public.  Bennett  v.  West,  398, 401  (6). 

2.  Taxation. — Railroads, — Omitted  Property. — ^An  assessment  for 
taxation,  by  a  county  auditor  and  a  county  treasurer,  of  property 
belonging  to  a  railroad  company  can  t>e  enjoined. 

Cleveland,  etc.,  R.  Co.  v.  Ensley,  538. 543  (3) . 

3.  Sales  of  Lands. — Drainage  Assessments. — Delinquent  Taxes. — 
Where  an  injunction  is  sought  to  prevent  a  threatened  sale  of 
plaintiffs*  lands  for  the  payment  of  drainage  assessment  liens,  and 
for  delinquent  taxes,  the  plaintiffs  cannot  recover  if  the  drainage 
assessments  are  valid,  unless  they  have  paid  or  tendered  the 
amount  of  such  assessments.  Smith  v.  Pyle,  160, 153  (5). 

4.  Complaint. — Injury. — Facts. — A  complaint  for  an  injunction  to 
prevent  irreparable  injury  must  state  the  facts  constituting  such 
Injury.  Smith  v.  Miller,  168, 170  ( 1 ) . 

5.  Complaint. ^Cutting  Off  Sewer  Outlet. — A  complaint  to  enjoin  de- 
fendant from  cutting  off  plaintlfTs  sewer  outlet,  alleging  that  his 
houses  are  connected  with  a  certain  sewer,  describing  it.  that  such 
sewer  carries  off  all  of  the  sewage  from  such  houses,  and  that  if 
defendant  should  disconnect  such  sewer  the  plaintiff  would  suffer 
irreparable  damajre,  in  that  he  would  be  left  without  an  outlet  for 
sewage.  Is  insufficient,  the  facts  showing  plaintiff's  right  to  such 
connection,  and  the  facts  showing  irreparable  Injury  being  omitted. 

Smith  V.  Miller,  168, 170  (2). 

G.  Answer. — Argumentative  Denial. — Surplusage. — In  a  suit  to  re- 
strain a  city  from  collecting  alleged  excessive  water  rentals  indi- 
cated by  a  defective  water  meter,  an  answer,  there  being  a  gen- 
eral denial,  that  a  leak  in  the  plaintiff's  plumbing  caused  the  ex- 
cessive flow  and  alleging  that  the  meter  was  correct,  is  sufficient, 
even  if  unnecessary.  Purcellv.  Ho8ey,448y4M  (2). 

INSANE  PERSONS— 

Opinion  evidence  as  to  sanity,  see  Bvibence,  11 ;  Conklin  y.  Dough- 
erty, 570,  573  (4).    ' 

Complaint  against  guardian  for  necessaries  furnished  to,  see  Guard- 
ian AND  Ward,  1,  2;   Stewart  v.  White,  87. 

Setting  aside  discharge  of  Judgment  by,  see  Judobient,  6 ;  Wiison  v, 
Fahnestoek.  .35,  43  (7). 

INSOLVENCY— 

See  Corporations. 

INSPECTION— 

Duty  of  master  as  to.  see  Master  and  Servant,  26;  Mitchell  Lime 
Co.  V.  yickless,  197,  205  (11). 

INSTRUCTIONS— 

See  Trial,  7-20. 

As  to  bar  of  statute  of  limitations  against  an  open  account  for 
services,  see  Accounts;  Or  ay  v.  Good,  476,  478  (4.) 

Burden  of  proof  Is  upon  plaintiff  to  show  that  defendant  knew  that 
his  dog  was  vicious,  see  Animals;  Gordon  v.  Kaufman,  603.  608 
(3). 
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Can  be  questioned  on  appeal  only  when  made  grounds  for  new  trial, 
see  Appeal,  19;  Welker  v.  Ap pieman,  699,  709  (14.) 

How  made  part  of  record,  see  Appeal,  27,  28. 

Failure  to  file,  see  Appeal,  35 ;  Cumberland  Tel,  etc,  Co,  v.  Haiter, 
625,  628  (5). 

To  be  questioned,  must  be  set  out  in  brief,  see  Appeal,  53 ;  Southern 
Ind.  R.  Co.  V.  Drcnnen,  14,  26  (10). 

Presumed  to  be  required  by  evidence,  where  evidence  is  not  in 
record,  see  Appeal,  67;  Baltimore,  etc.,  R.  Co.  v.  Davis,  375,  380 
(5). 

Erroneous,  cannot  be  questioned,  where  party  requested  similar 
ones,  see  Appeal,  75;   Gordon  v.  Kaufman,  60;j,  608  (4). 

Mere  iniiwrfei'tions  do  not  vitiate,  where  they  are  not  mlslesidin};, 
see  Appeal,  76;   Cleveland,  etc.,  R.  Co.  v.  Van  Natta,  ($08,  611,  (4). 

rnprejudicial,  harmless,  see  Appeal,  77;  Apperson  v.  Lazro,  186, 
193  (12). 

Assuming  facts,  see  Carriers,  18;  Indiana  Union  Traction  Co,  v. 
Thomas,  468,  473  (5). 

In  cases  of  injuries  to  passengers,  see  Carriers,  10-18. 

In  actions  for  breach  of  gas  and  oil  well  contracts,  see  Contracts, 
24-26;   Indiana,  etc.,  Oil  Co.  v.  Wilhelm,  100. 

Misstating  c*oiislderation  of  contract,  see  Contracts,  27;  Beck  v. 
Budd,  145,  147  (1). 

In  action  for  brt»ach  of  covenant,  see  Covenants,  4;  Polk  v.  Givens, 
667,673  (5). 

As  to  consideration  of  all  of  the  evidence  in  damage  cases,  see 
Damages,  3;  Indiana  Union  Traction  Co.  v.  Thomas,  4CJ8,  474 
(7). 

In  actions  for  damages  for  unlawful  sales  of  liquors,  see  Intoxicat- 
ing Liquors,  6-8. 

In  master  and  servant  case,  see  Master  and  Servant,  35;  Pinnell 
V.  Cutsingvr,  419,  425  (4). 

In  neglijrence  cases,  see  Negligence,  19,  20. 

In  action  between  principal  and  agent,  see  Principal  and  Agent, 
11;  Welker  v.  Appleman,  699,  709  (15). 

In  actions  against  railroads,  see  Railroads. 

In  action  for  conversion,  see  Trover  and  Conversion,  8;  Cumber- 
land Tel,  etc,  Co.  v.  Taylor,  27,  34  (9). 

INSULT— 

Carrier's  duty  to  protect  passenger  from,  see  Carriers,  1;  Balti- 
more, etc.,  R.  Co,  V.  Davis,  375,  378  (1). 

IKSUBANCE— 

See  Contracts. 

Erroneous  conclusion  of  law  that  policy  is  Invalid,  harmless,  where 
company  cannot  recover  because  of  other  matters,  see  Appeal,  73 ; 
Sirinff  v.  WelUnf/ton.  4.5.5.  4iU  (5). 

Kx  parte  order  of  Oliio  court  for  winding  up  Ohio  company,  and  ad- 
judging amount  due  from  i)olIcy  holders,  not  binding  as  to  amount 
due,  see  Constitutional  Law;  Smng  v.  Welliupton,  455,  463  (4). 
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Insolvent  forei^  conxiration  cannot  ^ain  ri^ht  to  do  baainese  in 
tbiH  State,  see  Corpobations,  3;  Stcing  v.  Wellington,  455,  4G3  (3). 

('onipany  paylnp,  subrogated  to  rights  of  owner,  see  Subbooation; 
IHttMbHrffh,  etc,  H.  Co.  v.  German  Ins.  Co.,  2(58,  269  (1). 

1.  Place  of  Contract. — Where  Ohio  Insurance  agents  solicited  insur- 
ance from  defendants  at  Anderson,  Indiana,  and  defendants  then 
and  there  delivered  to  such  agents  their  ai>plications  requiring  the 
suhBiHiucnt  execution  of  notes  for  policies,  if  issued,  and  such  ap- 
])Iicnti(ms  were  f(>rwanle<l  by  mail  to  Ohio  where  policies  were 
issued  and  niniled  to  defendants,  and  defendants  signed  their 
notes,  as  well  as  their  check  for  the  first  year's  premium,  and 
mailed  same  at  Anderson  to  the  plaintlT  in  Ohio,  such  insurance 
policies  are  g«)vemed  by  the  laws  of  Indiana. 

Swing  v.  WvlUngion^  455, 4G0  ( 1 ) . 

2.  Agents. — Of  Assured. — ^W'^here  an  Insurance  aiifillcsition  is  made  to 
one  company,  through  Its  Iwal  agent,  and  such  application  is  re- 
jected, such  agent  in  trying  to  have  the  application  accepted  by 
another  company,  is  the  agent  of  the  assured  and  not  of  the  other 
company.         Michigan  Mut.  Life  Ins.  Co.  v.  Thompson.  180, 183  (3) . 

3.  Agents. — Of  Company. — So  long  as  a  local  agent  of  an  Insurance 
company  is  transacting  business  on  l)ehalf  of  his  company  he  is 
its  agiMit,  and  n<»t  the  agent  of  the  assured. 

Michigan  Mut.  Life  Ins.  Co.  v.  Thompson,  180, 184  (4). 

4.  Delivery  of  Policg. — yecessity  of. — An  Insurance  policy  providing? 
that  it  "shall  not  take  effect  ♦  ♦  ♦  unless  the  Insured  is  in 
good  health  at  the  time  of  its  delivery,"  is  Invalid  unless  delivered. 

Michigan  Mut.  Life  Ins.  Co.  v.  Thompson^  180, 184  (5). 

5.  Application. — Policy. — Delivery  While  Assured  is  in  Good  Health. 
— Where  an  insurance  ap[)licatlon  provides  that  the  iK>llcy  to  be 
Issued  shall  not  take  eff<»ct  "unless  the  Insured  is  In  good  health 
at  the  time  of  its  delivery."  and  the  i>olicy  i>rovldes  that  It  "shall 
not  take  effect  ♦  ♦  ♦  unless  the  insured  is  In  good  health  at 
the  time  of  its  delivery  to  him,'*  a  policy  issued  by  the  company 
and  received  by  Its  local  agent  on  April  14,  but  not  delivered,  is 
Invalid,  where  assured  was  bitten  by  a  spider  on  the  same  day, 
from  the  effects  of  which  she  subse<iuently  died. 

Michigan  Mut.  Life  Ins.  Co.  v.  Thompson,  180. 184  (6). 

6.  Policy. —  Delivery  to  Agent  to  Deliver  to  Assured. —  The  re- 
ceipt by  an  agent  of  an  insurance  i>olicy  to  be  delivered  uncon- 
ditionally to  the  assure<l  constitutes  a  delivery  to  the  assured, 
though  such  policy  was  never  i)hyslcally  delivered  to  the  assured. 

Michigan  Mut.  Life  Ins.  Co.  v.  Thompson,  180, 186  (7). 

7.  Policy. — Delivery  to  Agent. — PresumptionH. — Proof  of  delivery  of 
an  insurance  policy  by  the  company  to  its  agent,  the  policy  pro- 
viding for  a  delivery  to  assured  only  upon  payment  of  the  pre- 
mium, and  only  while  assured  Is  In  good  health,  does  not  show  a 
delivery  of  the  iH»licy  to  the  agent  to  be  delivered  unconditionally 
to  the  assured.        • 

Michigan  Mut.  TAfe  Ins.  Co.  v.  Thompson.  180. 186  (8), 

INTENTION— 

Parol  cvldenre  of.  to  show  trust  created  by  deed  from  father  to 
sr>u.  not  ndmjssible,  s(H»  Dekds.  28;  Graves  v.  Garard,  712.  715 
(5). 
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^«ee  Tbial,  24-34. 

General  verdict  on  quantum  meruit  not  controlled  by  answers  to, 
wliicli  fail  to  show  that  the  contract  found  therein  embrace  the 
services  sued  for,  see  Attorney  and  Cuknt,  r»;  Ton{;  v.  On\  081, 
082  (1). 

In  case  of  Injury  to  passenger  in  jumping  from  car  when  controller 
burned  out.  see  Carkikrs,  19;  Louhrille,  etc..  Traction  Co,  v. 
Worrell,  480,  484  (2). 

In  master  and  servant  cases,  see  Master  and  Skrvant,  3C,  37. 

In  negligence  cases,  see  Neglioenck,  21-24. 

In  action  between  principal  and  agent,  see  I*rincipal  and  Agent,  9, 
10;    Welkcr  v.  Appleman,  699. 

In  actions  by  licensee  against  railroad  companj^,  see  Railroads,  9; 
Zichm  V.  Pittsburgh,  etc.,  R.  Co.,  93,  95  (3). 

Curing  errors  in  failure  to  give  instructions,  see  Railroads,  22; 
Cleveland,  etc.,  R,  Co.  v.  Iloughland,  73,  76  (3). 

INTEBUBBAN  BAILBOADS— 

See  Carriers  ;  Eminent  Domain  ;  Railroads,  19-21. 

Instructions  in  cases  of  injuries  to  passengers,  see  Carriers,  13-18. 

Void  clauses  in  contracts  for  rights  of  way  give  grantor  right  of 
election,  see  Contracts,  5;  Polk  v.  Given^,  667,  670  (1). 

Purchase  of  street  railroads  at  foreclosure,  eflfei^t  as  to  prior  con- 
tracts, see  Contracts,  W  ;  EransHlle,  etc.,  Traction  Co,  v.  Evans- 
villc  Belt  R.  Co,,  155,  163  (4),  164  (4). 

Complaint  for  failure  to  stop  for  passenger,  see  Railroads,  3;  In- 
diana Union  Traction  Co.  v.  Heller,  385,  388  (5). 

INTOXICATING  LIQUOBS— 

Declarations  of  decedent  as  to  cause  of  drinking,  not  admissible,  in 
action  by  widow  for  his  death  from  unlawful  sale,  see  Evidence, 
7;   Greener  v.  Niehaus,  674,  680  (8). 

Want  of  notice  of  fellow  servant's  intoxication  should  be  alleged, 
see  Master  and  Servant,  34;  Columbia  Creosoting  Co,  v.  Beard, 
310,  314  (2). 

1.  Vnlatcful  Sales, — Statutes, — Section  fifteen  of  the  act  of  1875 
(Acts  1875  [s.  s.],  p.  .'5).  providing  that  any  person  who  shall 
sell  liquor  to  an  intoxicated  person  shall  be  guilty  of  a  misde- 
meanor, is  in  force  so  far  as  necessary  to  support  a  civil  action 
under  §a3o5  Burns  1908.  85323  R.  S.  1881,  providing  that  any 
person  who  unlawfully  sells  liquor  shall  be  liable  in  damages 
therefor  to  any  person  sustaining  damages  bec^jiuse  thereof. 

Greener  v,  Niehans,  674,  676  (2) . 

2.  Unlawful  Sales. —  Damages. —  Elements. —  To  a  recovery  for 
damages  for  unlawful  sales  of  liquor  two  elements  must  con- 
cur, (1)  intoxication  resulting  from  such  sales,  and  (2)  direct 
or  remote  loss  occasioned  thereby. 

Greener  v.  Niehaus.  674, 677  (3) . 

3.  Unlawful  Sales. — Intoxication, —  Knowledge. —  Complaint. — Ern" 
dence, — In  order  to  recover  against  a  sii loon-keeper  for  an  un- 
lawful sale  of  liquor  to  an  intoxicated  person  it  is  not  necessary  to 
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alU^e  nor  prove  that  such  naloou-keeper  knew  that  such  person 
was  iutoxicateii  at  the  time  of  the  sale. 

(irvcfwr  V.  Xichaiis,  674, 677  (4). 

4.  I  ulatrful  Salvs. — KnoicU'dijr  of  /ntojiratitm. — In  an  action  for 
supiMM't  l)y  relatoi*?* — a  wife  and  eliiidren — against  a  saloon- 
keeiKT  aiHl  his  sureties,  for  such  saloon-keei>er's  selling  liquor  to 
the  huHl»aii(l  while  he  was  Intoxicated,  it  is  unnecessary  to  prove 
that  the  saloon-koi^per  or  his  agents  knew  that  such  hushand 
was  intoxicated  at  the  time.      Berkemeier  v.  State,  ex  rcL^  1, 6  (5). 

r».  Evidence, — I'nlatrfitl  Sales. — In  an  action  for  loss  of  support 
caustHl  hy  a  sjiloon-keeiHjr's  unlawful  sale  of  liquors  it  is  neces- 
sary to  establish  (1)  the  sale  or  gift  of  the  liquor  by  defendant, 
(2)  resulting  intoxication,  and  (3)  resulting  loss  of  plaintifif's 
support.  Berkemeier  v.  State,  ex  rel.,  1, 6  (6). 

(>.  Instructions. — Contributory  yeplifjcncc. — An  instruction  that  if 
the  wife  furnished  liquor  to  the  husband  and  thereby  contributed 
to  his  appetite  for  liquor,  she  would  not  be  entitled  to  recover 
for  his  subsecpient  death  from  Intoxication,  even  though  defend- 
ant saloon-keei)ers  unlawfully  sold  liquor  to  him,  is  properly  re- 
fusiMl.  Orcener  v.  Niehaua,  G74, 680  (5) . 

7.  Instructions, — Xotice  Xot  to  Sell. — Rerocation. — ^The  refusal  to 
give  an  instruction  that  if  the  wife,  after  notifying  defendant 
sii loon-keepers  not  to  sell  to  her  husband  any  more  liquor,  told 
them  to  let  hlra  have  it  when  he  was  not  drunk,  and  when  he 
was  sobering  up  from  a  spree,  and  that  the  defendant  made  sales 
only  as  authorized,  the  wife  could  not  recover  because  thereof, 
is  not  reversible,  the  evidence  showing  that  the  wife  authorized 
only  the  sale  of  beer,  and  that  only  when  he  was  working  and 
not   drinking.  Greener^v.Niehaus,  674, 680  {7). 

8.  Instructions. —  Loss  of  Support — Instructions  in  an  action 
against  a  saloon-keeper  and  his  sureties  for  support,  that  the 
relator  wife,  during  her  life,  is  entitled  to  supi>ort  and  mainte- 
nance by  her  husband,  that  the  relator  children  are  entitled  to 
supiKirt  until  they  are  twenty-one  years  old,  that  in  estimating 
damages  the  character,  cajvacity,  business,  and  habits  of  the  hus- 
band should  1)0  considered,  that  if  some  of  the  liquor  sold  by 
defendant  contributwl  to  the  husband's  intoxication,  and  if  such 
intoxication  proximately  caused  a  loss  of  support  to  the  relators 
they  should  recover,  and  that  if  the  defendant  sold  liquor  to  the 
husband  while  intoxicated  and  by  reason  thereof  he  committed 
a  crime  because  of  which  he  was  imprisoned,  the  relators  are 
entitled  to  recover,  taken  together,  fairly  state  the  law  appli- 
cable to  such  case.  Berkemeier  v.  State,  ex  reL,  1, 6  (7). 

9.  Complaint. — IjOss  of  Support. — A  complaint  against  a  saloon- 
keeper by  relators — a  wife  and  children — for  loss  of  support,  is 
not  bad  because  it  alleges  that  defendant  saloon-keeper  sold  to 
the  husband  large  quantities  of  liquor,  such  complaint  not  limit- 
ing the  amount  to  five  gallons,  nor  because  It  failed  to  allege  that, 
at  the  time  of  the  sales,  such  husband  was  intoxicated,  to  de- 
fendant saloon-keeper's  knowledge,  nor  because  it  failed  to  al- 
lege that  defendant  saloon-keeper  was  licensed  to  sell  In  quanti- 
ties less  than  a  quart  at  a  time. 

Berkemeier  v.  State,  ex  rel.,  1, 6  (4). 

10.  Complaint. —  Pnlaicful  Sales. —  Damafjes. — A  complaint  alleg- 
ing that  defendant  saloon-keepers  sold  intoxicating  liquor  to 
plalntiflf's  husband,  "while  her  husband  was  in  an  intoxicated 
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condition,  and  known  to  be  in  said  intoxicated  condition  by  said 
defendants,"  and  that  while  in  such  condition  he  attempted  to 
pass  up  a  flight  of  stairs  and  because  of  such  intoxication  he 
fell,  sustaining  fatal  injuries,  to  her  damage,  sufficiently  alleges 
that  decedent  w^as  intoxicated  when  the  sale  was  made. 

Greener  v.  Niehaus,  674. 676  ( 1 ) ,  677  ( 1 ) . 
INVITED  EBBOB— 

Estops  party  from  Inking  advantage  of,  see  Appeal,  75;  Gordon  v. 
Kaufman,  603,  (K)<S  (4). 

JOINT  AND  SEVEBAL  LIABILITIES— 

Procedure  in  cases  of,  see  Action,  4. 

JOINT  TENANCY— 

Incapacity  of  one  joint  tenant,  effect,  see  Deeds,  17;  McCord  v. 
BHffht,  275,  280  (2),  281   (2). 

JUDGES— 

Duty  in  settling  bills  of  exceptions,  see  Appfial,  29,  30. 

Inferior,  may  be  cited  for  contempt  for  failing  to  obey  mandate  of 
higher  court,  see  Contempt  ;  State  v.  Rons,  154. 

Attorney's  becoming  judge  dissolves  partnership  of  which  he  Is  a 
member,  see  Partnership,  5;  Felt  v.  Mitchell,  96,  98  (1). 

Question  of  agency,  where  facts  are  undisputed,  for  court,  see 
Principal  and  Agent,  12 ;  Michigan,  Mut.  Life  Ins,  Co.  v.  Thomp- 
son, 180,  183  (1). 

JTJDGMENT— 

See  Execution. 

Form  of  final  judgment,  see  Appeal,  3 ;  Purccll  v.  Hosey,  448, 452  (4) . 

Pinal,  what  is,  see  Appeal,  5;  Hopp  v.  Lukcn,  5fi8,  569  (1). 

Excessive,  remittitur  may  be  ordered  on  affirmance,  see  Appeal,  95 ; 
Featheriif/ill  v.  Dougherty,  452.  455  (5). 

Full  faith  and  credit  of,  see  Constitutional  Law;  Swvig  v.  Well- 
ington, 455,  403  (4). 

Where  items  of  cost  in,  are  uncertain,  motion  to  retax  cost,  proper 
remedy,  see  Costs;  Cauthom  v.  Bierhatin.  362,  366  (6). 

Juvenile  court  may  suspend,  see  Courts.  11 ;  Spade  v.  State,  529. 
535    (7). 

Excessive,  in  favor  of  wife,  see  Decedents'  Estates,  2;  Feathern- 
gill  V.  Dougherty,  452,  454   (2).  4.55   (2). 

In  cases  of  partnership,  see  Partnership,  4;  Swing  v.  HilL  140. 
144   (6). 

Sufficiency  of  complaint,  on  motion  in  arrest  of,  see  Pleading.  6; 
South  Shore  GaK  etc.,  Co,  v.  Amhre,  435,  437  (1). 

Motion  !n  arrest  of.  will  not  question  answer,  see  Pi>eadinc3.  IS: 
Purrrll  v.  Hofiry.  44S.  451    (1). 

Vitiate<l  bv  fraufl,  not  binding,  see  Rkltotour  Soctfttes,  10;  Rnm- 
Hcy  V.  ificTc^,  490,  524  (23). 

1.  What  Is. — Rulings. — A  judgment  must  show  a  final  disposition 
of  the  case,  a  mere  ruling  of  the  court  being  insnfficiont. 

Hopp  V.  Lukcn,  568, 569  (3). 
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2.  Costs, — Vnrertain. — A  judgment  in  a  quiet  title  case,  that  the 
plaintiff  rei'over  jiulf^ment  as  to  all  c*0Ht8  iu  quieting  title  to  a 
(*ertnin  lot.  and  defendants  recover  costs  as  to  the  other  lots,  is 
neither  uncertain  nor  unintelligible,  though  it  may  be  erroneous 
and  the  costs  difficult  of  ascertainment. 

Cauthorn  v.  Bierhaus,  302, 305  (4). 

3.  Costs. — Judicial  and  Administratire  ActUm, — Rendering  a  judg- 
ment for  costs  is  a  judicial  act.  but  ascertaining  the  amount  of 
such  costs  is  an  administrative  act. 

Cauthorn  v.  Bierhaus,  302, 300  (5). 

4.  Motions  to  Modify, — Time  of  Making. — A  motion  to  modify  a 
judgment  Is  proi>erIy  made  at  the  time  of  the  rendition  of  the 
judgment,  or  when  the  judgment  is  read  in  oi)en  court,  but  must 
be  made  at  the  same  term,  otherwise  the  court  has  no  jurisdic- 
tion. Cauthorn  v.  Bierhaus,  302, 3tJ3  ( 1 ) . 

5.  Motions  to  Modify. —  ExmsahJe  ycfflect, — After  the  term  at 
which  the  judgment  is  rendered,  the  trial  court  has  no  power  to 
uKKlify  its  judgment  on  the  ground  of  mistake,  inadvertence,  or 
excusable  neglect,  under  {^405  Rums  1908.  §300  R,  S.  1881,  since 
the  error  to  be  relieved  from  is  not  that  of  the  party,  but  of  the 
court.  Cauthoi-n  v.  Bierhaus,  302, 304  (3) . 

0.  Insanity. — Setting  Aside  Discharge  of  Judgment. — ^Where  one 
paragraph  of  a  complaint  sought  to  set  aside  a  discharge  of  a 
jiidgment  for  alimony  on  the  ground  that  the  agreement  of  dis- 
charge was  signed  prior  to  the  rendition  of  the  judgment,  and 
another,  on  the  theory  that  the  contract  of  discharge  was  signed 
after  the  rendition  of  the  judgment  but  while  the  wife  was  in- 
sane, evidence  of  the  wife's  mental  condition  at  the  time  of  the 
rendition  of  the  judgment  and  of  the  signing  of  the  contract  of 
discharge.   Is  coniiH'tent.  Tri7*o»  v.  Fo/inc«tocfc,  35, 43  (7). 

7.  Correction  After  Term. — The  trial  court,  after  the  term  at  which 
judgment  is  rendered,  has  the  power  in  a  proper  proceeding  to 
correct  clerical    mistakes.  ratif/ioiif  v.  ^iVr/iau*.  3<»2, 304  (2). 

8.  Setting  Aside.— Excusable  yegleet. — Denial  of  Process, — ^The 
judgment  defendant.  In  a  suit  to  set  aside  a  judgment  on  the 
ground  of  excusable  neglect,  may  contradict  the  sheriff's  return 
showing  process,  for  the  purpose  of  showing  an  excuse,  but  not 
to  defeat  the  court's  jurisdiction.       Qroffy,  Warner,  ^44, 548  (1). 

9.  Setting  Aside. — Ignorance  of  Corporation  President, — Weighing 
Eiidcnce, — Appeal. — Where  a  defendant  corporation  seeks  to  set 
aside  a  judgment  lK»cause  the  president  of  such  corporation  was 
not  served  with  pro<'oss  and  knew  nothing  of  the  suit  until 
after  judgment,  and  there  is  evidence  that  he  did  know  thereof, 
the  trial  court's  refusal  to  set  aside  such  judgment  will  not  be 
distnrl)ed  on   appeal.  Gro/T  v.  Warner,  544, 549  (3). 

10.  Setting  Aside. —  Excusahle  Veglect. —  Fraud. — Where  a  com- 
plaint was  filed  to  recover  a  payment  made  under  mistake,  and 
judgment  was  entered  for  defendant  on  plaintiffs  failure  to  plead 
further,  and  the  plaintiff  subsequently  filed  Its  petition  to  set 
aside  such  judgment,  alleging  that  It  did  not  refuse  to  plead,  and 
was  not  present  when  the  judgment  was  rendered  and  knew  noth- 
ing thereof  until  the  filing  of  such  petition,  the  court,  on  appeal, 
will  consider  the  original  complaint  along  with  the  petition  to 
set  aside  such  .indcrment.  and  will  reverse  the  judgment  refusing 
to  set  aside  tlu»  judgment,  the  facts  alleged  In  the  petition  con- 
stitulintr  a  fraud  n]>on  the  court  as  well  as  relieving  the  plaintiff 
from  fault.  International,  etc,  Loan  A99n.  v.  Stark,  535. 
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11.  J  ur  indict  ion. — The  doclHloii  of  a  court  which  has  no  jurisdic- 
tion, is  void.  Pittnbuiffh,  etc.,  R.  Co.  v.  Peck,  02,  72  ( 10). 

12.  Collateral  Attack,— Drains. — Liens. — Validity. — In  order  to  en- 
join the  sale  of  real  estate  for  a  drainage  assessment,  it  must  be 
shown  that  such  assessment  was  void.  Smithy. Pyle,  150, 152  (1). 

13.  Collateral  Attack. —  Xoticc. —  Dcfcclire. — A  drainage  proceed- 
ing, wherein  notice  is  required,  is  not  subject  to  a  collateral  at- 
tack where  a  defective  notice  was  given. 

i^mith  V.  Pyle,  150, 152  (2). 

14.  Two.  for  Same  Came— Failure  to  Satisfy. — Estoppel  to  Quch- 
tion. — A  defendant  ordered,  by  a  superior  court  that  granted  to 
his  wife  a  divorce,  to  pay  $1.50  per  week  for  the  support  of  his 
infant  child,  and  who  was  also  ordered  by  the  juvenile  court  to 
pay  a  like  amount  for  the  same  pui-pose,  Is  estopi)Od  to  question 
the  right  to  Impose  two  judgments  for  the  same  cause  so  long 
as  he  refuses  to  pay  either.      Spade  v.  State,  529,  533  (4),  535  (4). 

15.  Res  Judicata. —  Parties. —  Capacities. —  Parties  to  a  suit  are 
bound  by  the  decree  entei-ed,  only  in  the  capacity  in  which  they 
sue,  or  are  sued.  Copelat^dy.  Bruninff,  405,  ^10  {1). 

16.  Res  Judicata. —  Issues. —  Estoppel. —  Parties  to  a  decree  are 
e8topi)ed  to  question  any  matter  litigable  in  the  suit  in  which  the 
decree  was  entered.  Copeland  v.  Bruning,  406, 411  (2). 

17.  Foreclosure. — Estoppel. — A  decree  of  foreclosure  of  a  warranty 
deed  alleged  to  be  a  mortgage,  and  a  deed  executed  pursuant  to 
a  sale  under  such  decree,  estop  the  defendants  from  afterwards 
asserting  any  title,  legal  or  equitable,  to  the  property  covered  by 
such  deed.  Copeland  v.  Bnining,  405, 413  (9). 

18.  Estoppel, —  Trustees. —  Cestuis  que  Trust ent. —  Where  cestuis 
que  trustent.  under  a  will  devising  certain  lands  to  them,  give  a 
warranty  deed  to  one  of  the  trustees  thereunder  as  security  for 
a  debt,  and  In  a  personal  suit  by  such  trustee  In  his  Individual 
capacity  a  decree  of  foreclosure  is  entered  and  the  proi)erty  sold 
thereunder,  such  cestuis  que  trustent  are  estopped  from  maintain- 
ing a  suit  to  compel  the  trustees  under  such  will  to  account  to 
them  for  such  property,  although  the  trustees,  as  such,  were  not 
parties  to  the  suit  for  foreclosure. 

Copeland  v.  Bruning,  405, 414  (10). 

19.  Estoppel. — Foreclosure. — Trusts. — Beneficiaries. — Where  a  fore- 
closure of  a  mortgage  upon  trust  property  was  ordered,  and  the 
mortgagee  instituted  a  suit  to  enjoin  the  cestuis  que  trustent 
from  maintaining  a  suit  against  the  trustees  for  an  accounting, 
the  court  holding  that  the  injunction  would  not  He,  since  there 
might  be  a  surplus,  on  a  sale,  to  which  suit  for  an  accounting 
might  apply,  such  judgment  does  not  estop  such  mortgagee  from 
asserting  that  the  cestuis  que  trustent  are  estopped  by  the  decree 
of  foreclosure  from  claiming  title  to  the  trust  proi)erty. 

Copeland  v.  Bruning.  405,  417  (11). 

20.  Discharge. —  Disaffirmance. —  Insanity. —  Contracts. —  Laches. — 
Decedents'  Estates. — In  a  claim  by  a  wife's  executrix  against  tes- 
tatrix's husband's  administrator  to  enforce  a  judgment  for  ali- 
mony, the  record  showing  an  agreement  of  discharge,  but  the 
claimant  alleging  that  such  agreement  was  signed  prior  to  the 
rendition  of  the  Judgment,  and  while  the  wife  was  of  unsound 
mind,  and  that  she  continued  in  such  condition  until  her  death, 
the  claim  being  filed  within  the  statutory  time,  there  was  no 
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lacbes,  and  the  filing  of  such  claim  was  a  sufficient  disafflrmanee 
of  the  allogeti  agreement  of  discharge. 

WUsonv.Fahne8tock\25,4\  (2). 

21.  Revivor, — Actions  to  Renew, — A  suit  to  renew  and  correct  a 
judgment  does  not  constitute  a  revivor  of  such  judgment,  a  re- 
vivor consisting  merely  in  the  giving  of  new  life  to  the  old  judi;- 
nient.  Flynn  v.  Kortham,  333, 335  (2) . 

22.  Action  on. — Collateral  Attack. — A  complaint  by  the  wife's  ex- 
ecutrix against  the  husband's  administrator  upon  a  judgment  pro- 
viding that  the  wife  recover  of  and  from  the  husband  as  *'ali- 
mony,  the  sum  of  $5,000,  all  of  which  is  ordered,  adjudged  and 
decreed.  And  now  again  come  the  parties  and  the  [wife]  files 
her  receipt,  by  which  she  acknowledges  the  payment  of  said 
$5,000  as  before  allowed.  It  is  further  ordered  and  decreed  that 
the  [wife]  pay  the  costs  of  this  action."  the  comijlalnt  alleging 
that  the  receipt  mentioned  in  such  judgment  was  signed  prior  to 
the  rendition  of  such  judgment  and  while  plaintiff  was  of  un- 
sound mind.  In  which  condition  she  remained  until  her  death, 
does  not  constitute  a  collateral  attack  upon  such  judgment,  but 
attempts  to  enforce  same  by  denying  the  alleged  discharge 
thereof.  Wilson  v.  Fahnestock,  35, 40  ( 1 ) . 

23.  Action  on, — Jury, — Trial, — In  an  action  to  enforce  a  judgment 
for  alimony,  where  It  was  alleged  that  a  pretended  agreement  of 
discharge  had  been  signed  prior  to  the  rendition  of  the  judgment, 
thus  rendering  it  void,  a  jury  trial  is  demandable. 

Wilson  V.  Fahnestock,  35, 43  (8). 

24.  Complaint, —  Mistake, —  Scire  Facias. —  A  complaint  alleging 
that  the  plaintiff's  decedent  was  awarded  a  judgment  against 
defendants,  that  such  judgment  has  never  been  paid  to  the  plain- 
tiff nor  to  his  decedent,  that  by  mistake  the  record  of  the  Chris- 
tian name  of  one  of  the  defendants  was  Incorrect,  Is  Irisufflcient 
as  a  scire  facias,  since  the  judgment  might  have  been  satisfied 
otherwise.  Flunn  v.  Northam,  333, 335  (3) . 

25.  Discharge, —  Answer, —  Insanity, —  Contracts, —  Where  a  com- 
plaint for  the  enforcement  of  a  judgment  denies  an  alleged 
agreement  of  discharge  and  alleges  that  such  agreement  was 
signed  while  the  judgment  creditor  was  insane,  an  answer  which 
does  not  deny  nor  avoid  the  allegations  of  insanity  is  bad. 

Wilson  Y,  Fahnestocky  35, 41  (4) . 

JTTDICIAL  NOTICE— 

Of  authority  of  clerk  to  administer  oaths,  see  Attachmewt  and 
Gabnishment;  Block  v.  Crumpacker,  171.  172  (2). 

Of  natural  laws,  see  Master  and  Servant,  39;  Emrich  Furniture 
Co.  V.  Byrnes,  341.  350  (10). 

JTTBISDICTION— 

See  Courts;  Judgment. 

Raising  question  of,  see  Courts.  12;  Prather  t.  Brandon,  45,  50  (6). 
Of  justices  of  the  peace,  see  Justices  of  the  Peace;  Prather  v. 
Brandon,  45,  50  (4). 

JXTBY— 

Mistakes  of.  in  weighing  evidence,  not  correctlble  on  appeal,  see 
Appeai^  82;  Emrich  Furniture  Co.  v.  Byrnes,  341,  344  (3). 
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Kind  of  verbal  contract,  question  for,  see  Attorney  and  Client,  4; 
Tong  V.  Orr,  681,  687  (4). 

Who  are  passengers,  question  for,  see  Carbiebs,  5;  Indiana  Union 
Traction  Co,  v.  Smalley,  172,  174  (1). 

Demandable,  in  action  to  enforce  Judgment  for  alimony,  where 
it  is  alleged  that  the  discharge  was  executed  prior  to  the  rendi- 
tion of  judgment,  see  Judgment,  23;  Wilson  v.  Fahnestock,  35, 
43   (8). 

Whether  a  machine  can  be  guarded  and  whether  one  was  properly 
guarded,  are  questions  for,  see  Master  and  Servant,  5;  Pinnell 
V.  Cutsinger,  419,  425  (5). 

Manner  of  constructing  railroad  bridges,  not  a  question  for,  see 
Master  and  Servant,  17 ;  Baltimore,  etc,  B,  Co.  ▼.  McOsker,  255, 
260  (3). 

Questions  of  negligence,  ordinarily  for,  see  Master  and  Servant, 
40;  Terre  Haute  Water-Works  Co.  v.  Highsmith,  318,  320  (1). 

Maintenance  of  defective  steppingnstone,  question  for,  see  Munici- 
pal Corporations,  5;  Dondono  v.  City  of  Indianapolis,  366, 
369  (4). 

Contributory  negligence,  question  for,  see  Nequgenob,  12;  Citv  of 
Qarrett  v.  Winterich,  322,  326  (3). 

Whether  evidence  establishes  a  fact,  question  for,  see  Trial,  7; 
Louisville,  etc..  Traction  Co.  v.  Worrell,  480,  487  (6). 

Presumption  that  Jury  considered  instructions,  see  Trial,  21; 
Berkemeier  v.  State,  ex  reh,  1,  8  (8). 

JUSTICIr- 

Securing  of,  purpose  of  action,  see  Action,  1 ;  Indiana  Union  Trac- 
tion Co.  V.  Heller,  385,  387  (1). 

JUSTICES  OF  THE  PEACE— 

Appeals  from,  where  no  Jurisdiction  exists,  see  Courts,  13 ;  Prather 
V.  Brandon,  45,  50  (5). 

Jurisdiction. — Title  to  Real  Estate. — ^Where  the  rights  of  a  vendor 
and  his  purchaser  are  involved  iB  an  action,  a  Justice  of  the  peace 
has  no  Jurisdiction.  FratherY.Brandon,46,50  {4). 

JUSTIFICATION— 

Abusive  language  is  not,  for  an  assault,  see  Carriers,  11;  Balti- 
more, etc.,  R.  Co.  v.  Davis,  375,  379  (3). 

JUVENILE  COTTBTS— 

See  Courts, 

Appeals  from,  see  Appeal^  1;  Spade  v.  State,  529,  531  (1). 

Sufficiency  of  affidavits  before,  cannot  be  pres^ited  on  appeal,  see 
Appeal,  14;  Spade  v.  State,  529,  533  (2). 


In  filing  claim  against  decedent's  estate,  see  Judgment,  20;   Wilson 
V.  Fahnestock,  35,  41  (2). 
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LANDLOBD  AKD  TENAITT— 

<R elation  of,  not  oreatwl  by  contract  of  sale,  see  Gontbacts,  9; 
Praiher  v.  Brandon,  45,  «!    (8). 

Landlord*B  lien,  see  Liens.  1;   Kebn  v.  Myvrs.  209,  301  (1). 

PurchaHer  from  tenant  of  crop  subject  t()  landlord*s  Hen,  liable  for 
convfi-Hlou,  see  Tkoveu  and  Convkksion,  5;  Keim  v.  Myera,  299. 
303  (2). 

1.  Relation, — Leases. — Where  the  special  findings  show  that  the  de- 
fendant holds  i)08session  solely  by  virtue  of  a  certain  lease,  the 
relation  of  landlord  and  tenant,  If  it  exists,  must  exist  by  reason 
of  such  lease.  jRemm  v.  Landcm,  430, 432  (1). 

2.  Rrnlals, —  Nonpayment — Leases, —  Estoppel, —  EjeettTient, —  A 
landlord  who  refuses  to  accept  the  rent  due  under  an  aileged 
leaHe,  by  virtue  of  which  alone  such  tenant  holds  |>osses8ion,  is 
estop|>ed  from  maintaining  an  action  to  eject  the  tenant  because 
of  nonpayment  of  rent.  /Zcmtn  v.  i^aneton,  430, 433  (2). 

3.  Rentals. — Payment, — Application  of, — ^A  tenant  has  the  right  to 
direct  the  application  of  his  payments  of  rent. 

Remm  v.  Landon,  430, 433  (3) . 

4.  Cofitracts. —  Nonpayment  of  Rent — Forcible  Detainer. — Dam- 
ages.— Where  no  contract  to  pay  rent  existed  on  the  part  of  a 
tenant,  he  cannot  be  liable  for  nonpayment  of  rent;  and  if  he 
unlawfully  holds  possession,  aa  action  In  damaf?es  for  forcible 
detainer  lies.  Remm  v.  Landon,  430, 434  (5) . 

5.  Oil  and  Oas  Ijcases, — Surrender  of  Land. — Indefinite  Descrip- 
tion.— A  lessee  has  no  cause  to  complain  of  the  uncertainty  in  the 
description  of  the  undescrlbed  ten-acre  piece  surrounding  a  suc- 
cessful oil  well  which  such  lessee  had  the  contracted  right  to  re- 
tain, where  such  lessee  has  the  right  to  select  such  tract. 

Perry  v.  Acme  Oil  Co.,  207, 210  (4) . 

6.  Fixtures. — Removal, — Machinery  and  fixtures  used  in  sinking 
oil  and  gas  wells  do  not  become  parts  of  the  freehold  by  reason 
of  necessary  annexation  thereto,  and  the  title  thereto  does  not 
vest  in  the  lessor  upon  a  forfeiture  of  the  lease. 

Perry  v.  Aome  Oil  Co,,  207, 212  (5) . 

7.  Removal  of  Fixtures. — **At  Any  Time.^ — Where  a  tenant  re- 
serves the  right  to  remove  the  fixtures  "at  any  time,"  a  reason- 
able time  after  the  expiration  of  the  lease  Is  Intended. 

Perry  v.  Acme  Oil  Co.,  207, 212  (6). 

8.  OU  and  Oas  Leases. — Options. — Forfeiture. — ^Where  an  oil  and 
gas  lease  provides  for  the  sinking  of  a  well  within  a  certain  time, 
or  failing  therein,  to  pay  certain  rentals,  and  failing  so  to  pay, 
the  lease  to  determine,  the  lessor  may  elect  to  determine  the 
lease  or  to  proceed  against  the  lessee  for  breach  of  covenant. 

Perry  v.  Acme  OU  Co.,  207, 212(7). 

9.  Determination  of  Lease. —  Election. —  Failure  of. —  Where  a 
lessor  has  an  option  to  determine  a  lease  for  nonpayment  of 
rentals,  but  fails  to  exercise  same  by  giving  notice  thereof,  the 
lease  is  still  in  effect,  and  he  must  pursue  his  rights  under  such 
lease.  Perry  v.  Acme  Oil  Co.,  207, 212  (8) . 

J4AST  CLEAB  CHAKCE— 

Where  both  parties  treat  case  as  Involving  rule  of,  they  cannot  ob- 
ject to  such  issue  on  appeal,  see  Appeal,  12 ;  Southern  Ind.  R,  Co. 
V.  Drennen,  14,  20  (5). 
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CompIalDt  presenting  issue  of,  see  Rahboads,  11 ;  Southern  Ind.  R, 
Co,  Y.  Drennen,  14,  19  (4). 

Liability  under  rule  of,  wliere  engineer  saw  horse,  see  Railroads, 
24;   Southern  Ind,  R.  Co.  v.  Drcnnen,  14,  27  (11). 

LEASE— 

See  Landlord  and  Tenant. 

Complaint  for  breach  of  gas  and  oil  lease,  see  Covenants,  6 ;  Indi- 
anay  etc.  Oil  Co.  v.  WUhelm,  100,  102  (2). 

LIBEL  AKD  SLANDEB— 

1.  Rohherjf. — The  publication  of  a  false  charge  against  a  young 
woman  that  she  disguised  herself  as  a  man,  wore  a  mask,  entered 
a  student's  room,  compelled  him  at  the  point  of  a  revolver  to 
deliver  his  money,  that  she  took  it  and  disappeared,  that  she 
admitted  the  truth  of  the  account  but  called  the  transaction  a 
joke,  and  that  she  had  theretofore  offered  herself  as  a  sacrifice 
to  prevent  the  punishment  of  a  certain  Roman  Catholic  priest 
charged  with  murder,  is  libeloua 

Cronin  v.  Zimmerman,  118, 119  (1). 

2.  Definition. — Libel  is  a  malicious  defamation  of  the  character  of 
a  person,  expressed  by  writing,  print,  pictures,  or  the  like. 

Cronin  v.  Zimmerman,  118, 120  (2),  121  (2),  122  (2). 

3.  Criminal  Law. — Damages. — A  libel  constitutes  a  crime,  as  well 
as  a  ground  for  an  action  in  damages. 

Cronin  v.  Zimmerman,  118, 121  (3). 

4.  Commission  of  Crime. — ^A  false  written  or  printed  accusation  of 
crime  against  another  or  anything  that  tends  to  injure  and 
blacken  his  reputation,  constitutes  libel. 

Cronin  Y,  Zimmerman,  118, 121  (4). 
LIENS— 

See  Mechanics'  Liens  ;  Vendob  and  Pubchaser. 

Payment  of,  gives  right  of  action  on  warranty,  see  Deeds,  4;  Mait' 
Icn  V.  Maitlen,  559,  5r>3  (6). 

Chargeable  against  shares  of  children  and  not  to  widow,  unless 

necessary,  see  Descent  and  Distribution,  3;  Kinney  v.  Heuring, 

500,  597  (5). 
Of   agent,    on   goods   purchased,    see   Principal   and   Agent,   5; 

Welker  v.  Applcman,  699,  707  (10). 
I*roperty  held  by  virtue  of,  not  subject  to  replevin,  see  Repixvin, 

3;  Welker  v.  Appleman,  099,  703  (2). 
Purchaser  of  crop  subject  to.  liable  for  conversion,  see  Tboveb  and 

Conversion,  5;  Keim  v.  Myers,  299,  303  (2). 

1.  Landlord  and  Tenant. — Exemptions.— Vnfier  58070  Bums  1908, 
85224  R.  S.  1881,  providing  for  landlords'  liens,  a  landlord  leasing 
his  land  partly  for  cash  and  partly  for  a  portion  of  the  crop  to  l)o 
raised,  has  a  lien  on  the  crop  raised  for  such  cash  rent  and  the 
tenant  has  no  right  of  exemption  as  against  such  lien,  nor  has 
he  any  right  to  remove  such  crop  until  such  rent  Is  paid. 

Keim  v.  Afyers,  299,  301  (1). 

2.  Waiiy*r. — Surrender  of  Possession. — Afjrnts. — ^The  surrender  of 
possession  of  poods,  by  an  agent,  with  no  Intention  of  preserving 
his  lien,  constitutes  a  waiver  of  such  lien,  and  defeats  such 
agent's  claim  therefor.  Welker y.  Appleman,G&dilQQ  {!). 
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3.  Continuance  after  Surrender  of  Possession, — Agents. — Ab  be- 
tween a  i)rliiclpal  and  his  agent,  the  surrender  of  possession  by 
the  apeiit.  no  Intention  to  relinquish  his  Hen  existing,  does  not 
extlnguisii  his  lien.  Welker  v.  Appleman^  699, 708  (3). 

4.  Ahroiiaiinn, — ContractH. — A  common-law  lien  is  destroyed  by  a 
cuiitract  between  the  parties  inconsistent  therewith. 

Welker  v.  Appleman,  699, 707  (II), 

5.  Relinquishment. — VonimetR. — A  contract  to  pay  oommissions  at 
a  Muie  siil)seqnent  to  the  delivery  of  the  go<klH,  is  a  relinquish* 
meut  of  the  common-law  lieu  for  such  cx)mmissions. 

Welker  v.  Applcman,  699, 706  (12). 

6.  Conversion, — Demand, — A  lienor's  claim  of  absolute  ownership 
when  demand  is  made  by  the  owner  constitutes  a  conversion,  but 
his  claim  of  right  of  possession  until  bis  lien  is  paid  is  premier. 

Welker  y,  Appleman,  699, 708  (13). 

LIFE  ESTATES— 

See  Waste;  Wnxs. 

LIMITATION  OF  ACTI0K8— 

Instruction  as  to  limitation  against  open  account,  see  Accounts; 
Gray  v.  Good,  476,  478  (4). 

1.  Accounts. — Salary  of  Minister, — ^The  six-year  statute  of  limita- 
tion applies  to  an  account  of  a  minister  for  services  performed 
for  n  church.  Gray  v.  Good,  476, 477  ( 1 ) . 

2.  Attorneys^  Services. — Contract. — ^The  statute  of  limitations  does 
not  begin  to  run  in  case  of  an  action  for  attorneys'  fees  until  final 
judgment  has  been  rendered  in  the  action  in  which  the  service 
was  rendered,  or  until  the  service  has  been  completed. 

Felt  V.  Mitchelh  96, 98  (2). 

3.  Accounts. — Attorneys'  Fees. — ^Where  the  litigation  in  which  the 
attorneys*  services  were  performed  ended  on  December  11.  1900. 
an  action  for  such  services  commenoed  on  December  10,  1906,  was 
not  barred.  FeU  v.  MitcheU,  96, 99  (5) . 

LIVEBY  STABLE  KEEPEBS— 

Implied  contract,  upon  hiring  horse,  to  redeliver  him  at  stable,  see 
Bailment,  1 ;  Cumberland  Tel,^  etc,  Co.  v.  Taylor,  21,  M  (7). 

MAKDAKirS— 

Jurisdiction  of  appeals  in  cases  of,  in  Supreme  Oourt,  see  Courts, 
9;    Templeton  v.  Board,  etc.,  381,  382  (2). 

To  compel  board  of  commissioners  to  issue  bonds  to  construct  drain, 
see  Drains,  3,  4 ;   Templeton  v.  Board,  etc.,  381. 

Appeal. — Jurisdiction, — Drains. — The  jurisdiction  of  an  appeal  in 
an  agreed  case  which.  If  the  action  be  successful,  must  result  in 
a  mandate  against  defendant  board  of  commissioners  requiring 
such  board  to  issue  lx)nds  in  payment  of  the  cost  of  constructing 
a  public  drain,  Is  In  the  Supreme  Court 

Templeton  v.  Board,  etc,  381, 385  (5). 

VABSETABLE  QUANTITIES-- 

Of  gas  and  oil,  see  Contracts,  24-26. 
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See  Husband  and  Wife. 

1.  Evidence, — Inferences, — Evidence  showing  that  a  husband  lived 
with  his  first  wife  in  a  county  in  Michigan  in  1875,  that  he  sepa- 
rated from  her  in  that  year  and  thereafter  lived  in  two  Indiana 
counties,  that  the  wife  subsequently  lived  in  another  Indiana 
county,  that  no  divorce  was  granted  to  him  in  any  of  such  coun- 
ties, and  that  a  divorce  was  granted  to  her  in  Michigan  in  1883, 
furnishes  a  basis  for  an  inference  that  the  husband  was  not 
divorced  at  the  time  of  his  third  marriage  In  1882. 

Vompton  V.  licnham,  51,  57  (4). 

2.  Contracts, — Cohabitation, — Marriage  is  a  status  resulting  from 
a  contract  made  by  competent  parties,  and  cohabitation,  conduct, 
reputation  and  actions  furnisli  only  presumt)tive  evidence  of  the 
execution  of  such  a  contract.  Comptony.  Bcnham,bl,^S  {^). 

3.  Illegal, — Cohabitation. — Evidence  that  an  undivorced  man  mar- 
ried a  woman  ignorant  of  his  incapacity,  that  his  former  wife 
subsequently  obtained  a  divorce,  and  that  the  last  wife  continued 
to  live  with  him  wholly  ignorant  of  such  former  marriage  or  of 
such  divorce,  supports  an  inference  that  no  common-law  marriage 
contract  was  entered  into.     Compton  v.  lienham,  51,  58  (G),  GO  (G). 

4.  Contracts, — Void, — A  marriage  entered  into  by  an  undivorced 
man  is  void,  Compton  v.  Benham,  51, 60  (7). 

MASTEB  AND  SEBVANT. 

I.    The  Relation,  1-5.  I II.   Master's  Liabiutt  to  Sebvaiit, 

I  6-63. 

See  Negligence;    Railroads. 

I.    The  Relation. 

1.  Employers'  TAabiUty  Act. — Maniifactun'nfj  Corporation. — Section 
one  of  the  employers'  liability  act  (Acts  1803,  p.  204,  §8017  Burns 
1908)  has  no  application  to  a  manufacturing  corporation. 

Indianapolis  Terra  Cotta  Co,  v.  Wachstettcr,  550,  558  (6). 

2.  Factory  Act, — Dangerous  Machinery. — Dust-Creatinfj  Machines, 
— All  dust-creating  machines  are  covered  by  the  provisions  of  the 
factory  act  Holliday  d  Wyon  Co.  v.  O'DonncU,  G47,  G56  (8) . 

o.  Factory  Act. — Construction. — Banqerous  Machinery. — Guards, — 
Section  nine  of  the  factory  act  (Acts  1899,  p.  281,  §8029  Burns 
1908),  requiring  dangerous  machinery  to  be  guarded,  should  be 
liberally  construed  to  carry  out  its  intent,  guards,  within  the 
meaning  thereof,  being  such  appliances,  whatever  may  be  their 
names,  as  will  protect  employes  from  the  dangers  of  such  ma- 
chinery. Pinncll  V.  Cutsinger,  419,  423  (2) . 

4.  Factory  Act. — Danocrotis  Machinery. — Failure  to  Guard. — Con- 
tributory Negligence. — An  experienced  machinist  who.  In  adjust- 
ing a  woodworking  machine,  chose  a  bit  which  when  placed  to  do 
the  desired  work  was  exposed  several  inches,  whereby  he  was  in- 
jured, when  there  were  proper  bits  at  his  ooramand  which  would 
not  have  exposcfl  him  to  any  danger,  is  guilty  of  contributory  neg- 
ligence as  a  matter  of  law. 

Pinncll  V.  Cntsinger.  419, 424  (3).  425  (3). 

5.  Guarding  Dangerous  Machinery. — Questions  for  Jury. — Con^ 
trihutory  Xegiigenrr, — Wliether  a  machine  can  be  guarded,  and 
whether  a  machine  was  properly  guarded,  are  questions  for  the 
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jury;  but  when  It  Is  admitted  that  a  machine  fumisbed  can  be 
used  safely,  to  the  Icnow ledge  of  the  servant,  and  he  voluntarily 
cboses  to  use  it  in  an  unsafe  manner,  sustaining  injuries  there- 
by, the  question  of  contributory  negligence  is  for  the  court. 

Pinnell  v.  CuUinger,  419, 425  (5). 

II.    Ma8Teb*s  Liability  to  Servant. 

6.  Safe  Place, — Creation  of. — Assumption  of  Risk. — A  servant  in 
assisting  to  arrnnjje  a  plaw  in  whicli  to  worlc  ordinarily  assumes 
the  risk  of  defects  tliorein.  but  a  servant  who  assists  in  arranging 
a  place  in  which  other  servants  shall  work  performs  a  duty  of 
the  master. 

Terre  Haute  Water-Works  Co,  v.  Highsmith,  318, 320  (2). 

7.  Unsafe  Place, — Accidents. — The  master  Is  not  an  insurer  of  the 
safety  of  tlie  servant's  working  place,  and  Is  not  liable  for  the 
bai)i)euiug  of  an  accident  which  has  no  known  cause. 

Mitchell  Liine  Co.  v.  Mcklcss,  197, 206  (12). 

8.  Coal  ^fines. — Pillars. — Thickness. — Blasting, — Concurrent  Negli- 
gence of  Fellow  Servant. — Where  a  coal  mining  company  negli- 
gently maintained  a  pillar  of  coal  from  six  to  eight  feet  thick, 
when  it  should  have  been  sixteen  to  eighteen  feet  thick,  and  a 
ser\'ant  in  blastiiy?  for  a  break-through  placed  a  shot  therein, 
which,  because  of  such  thinness  of  the  pillar,  broke  through  such 
pillar  and  injured  a  servant  on  the  other  side,  such  company  is 
liable  although  the  ser\'ant  who  fired  the  shot  was  negligent  In 
failing  to  notify  the  servant  on  the  other  side  of  the  shot  to  be 
fired.    Rabb,  J.  dissenting. 

Hymera  Coal  Co.  v.  Mahan,  583, 587  (1 ). 

9.  Dangerous  Place. —  Knoicledge. —  A  master  who  knowingly 
orders  a  servant  to  work  in  an  unsafe  place  is  ordinarily  liable, 
regardless  of  how  the  place  came  to  be  unsafe. 

Indianapolis  Terra  Cotta  Co,  v.  Wach^ttetter,  550,  556  (3). 

10.  Dangerous  Place, — Care  Required, — ^Where  danger  inheres  in 
the  place  furnished  for  the  servants  In  which  to  work,  or  where 
the  danger  Inheres  In  the  things  furnished  to  the  servants  with 
which  to  work,  the  master  is  required  to  exercise  ordinary  care 
to  detect  such  danger. 

Indianapolis  Terra  Cotta  Co,  v.  Wachstetter,  550. 556  (4). 

11.  Dangerous  Place  Caused  hg  Fellow  Servants. — Notice. — ^Where 
the  master  furnishes  a  pr(»i)er  place  and  jn'oper  tools,  but  the  serv- 
ants lm!)roi)erly  do  their  work,  causing  injury  to  one  of  them,  the 
master  is  under  no  duty  to  Inspect  for  such  defect,  nor  warn 
thereof,  and  is  not  liable  therefor,  in  the  absence  of  actual  notice. 

Indianapolis  Terra  Cotta  Co,  v.  Wachstetter,  550. 557  (5). 

12.  Anticipation  of  Injury.— k  master  Is  not  liable  for  injuries  the 
happening  of  which  an  ordinary  person,  in  the  exercise  of  reason- 
able care,  would  not  have  anticipated. 

Emrich  Furniture  Co.  v.  Byrnes,  341, 348  (6). 

13.  Safe  Place. — Tools, — A  master  is  compelled  to  exercise  ordi- 
nary en  re  to  furnish  to  his  servants  a  safe  place  in  which  to 
work,  and  safe  tools  with  which  to  work. 

Emrich  Furniture  Co,  v.  Byrnes,  341. 348  (7). 

14.  Prnjrimate  Cause. —  Usual  and  Extraordinary  Effects. —  A 
master  is  llnble  for  accidents  that  naturally  flow  from  certain 
conditions,  but  is  not  liable  for  extraordinary  accidents. 

Emrich  Furniture  Co,  v.  Byrnes,  341, 348  (8). 
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15.  Safe  Place, — Vetwer  Presnen. — Loose  Floor, — A  master  is  not 
liable  for  the  fall  of  a  narrow,  heavy,  upright,  veneer  press  stand- 
ing uiK)n  unfastened  rails,  where  the  falling  was  caused  by  the 
slipping  of  the  rails  from  under  such  press,  since  such  a  result 
was  neither  reasonable  nor  probable,  lladley  and  Uoby,  JJ.,  dis- 
senting. Emrich  Furniture  Co.  v.  ByrnvH,  341, 350  (9) . 

16.  Bridges. — Distance  from  Track. — A  railroad  company  is  not 
guilty  of  negligence  in  maintaining  a  bridge  whose  pillars  are 
four  feet,  eleven  inches  from  the  rail. 

Baltimore,  etc.,  R.  Co.  v.  McOsker,  255, 258  (2). 

17.  Bridges. —  'Negligence. —  Jury. — ^The  manner  of  constructing 
bridges  by  a  railroad  company  is  a  question  for  railroad  engi- 
neers, and  no  question  of  negligence  therein  can  be  submitted  to 
the  Jury,*  since  one  jury  might  say  the  span  is  too  narrow,  and 
another,  that  it  is  not. 

Baltimore,  etc,  R,  Co.  v.  MeOsker,  255, 200  (3). 

1&  Works  and  Ways. — Bridges. — Safe  Place. — ^The  law  requirhig 
railroad  companies  to  provide  reasonably  safe  works,  ways  and 
machinery  has  no  application  to  bridges  maintained  by  such  com- 
panies. Baltimore  J  etc.,  R.  Co.  v.  McOsker,  255, 260  (4) . 

19.  Bridges. — Assumption  of  Risk. — A  railroad  company  maintain- 
ing a  bridge  which  subjects  employes  to  unusual  dangers  is  re- 
quired to  notify  such  employes  thereof,  and  thereafter  such  em- 
ployes are  conclusively  held  to  assume  all  risks  of  danger  there- 
from. Baltimore,  etc.,  R.  Co.  y.  McOsker,  225, 261  (5). 

20.  Bridges. — Negligcfwe. — ^In  determining  whether  a  railroad  com- 
pany was  guilty  of  negligence  in  maintaining  a  bridge  too  near  its 
track,  the  custom  of  other  flrst-class  roads  will  be  considered. 

Baltitnore,  etc.,  R.  Co.  v.  McOsker,  255, 261  (0). 

21.  Section  Hands. — Extra  Trains. — Assumption  of  Risk. — Where 
the  rules  require  section  men  to  be  prepared  at  all  times  for  ex- 
tra trains,  they  assume  the  risks  thereof, 

Cleveland,  etc.,  R.  Co.  v.  Bossert,  245,  250  (7). 

22.  Section  Men. — Removal  of  Hand-Cars. — yegligent  Orders. — Ex- 
tra Trains. — ^Although  section  men  ordinarily  assume  the  risk  of 
danger  by  reason  of  extra  trains,  they  do  not  assume  the  risk  of 
negligent  orders  given  by  their  superiors  for  the  removal  of  hand- 
cars from  the  track.    Cleveland,  etc.,  R.  Co.  v.  Bossert,  245, 251  (8) . 

23.  Employers^  Liability  Act. —  Superior  and  Fellow  Servants. — 
Railroad  companies,  under  section  one  of  the  employers*  liability 
act  (Acts  1803,  p.  294,  §8017  Bums  1908),  are  liable  to  a  servant 
for  the  negligent  orders  of  another  servant  who  has  authority  to 
direct  and  control.     Clcveland,etc.,R.  Co.  v.  Bossert.  24o,2i}l  (Q). 

24.  Section  Men. —  Order  of  Foreman. —  Vegligence. —  The  order, 
"Help  get  this  hand-car  off  the  track,"  given  by  a  servant  having 
authority  to  direct  a  section  crew,  was  within  the  scope  of  his  au- 
thority, and  for  negligence  therein  the  company  is  liable  to  an- 
other servant  acting  in  obedience  thereto. 

Cleveland,  etc.,  R.  Co.  v.  Bossert,  245, 252  (10). 

25.  Removing  Hand-Cars. —  Sudden  Perils. —  Contributory  Vegli- 
gence. — ^A  section  hand  in  obeying  an  emergency  order  to  remove 
a  hand-car  from  the  track,  is  not  held  to  the  exercise  of  the  same 
degree  of  prudence,  as  if  doing  ordinary  labor  involving  no  sud- 
den peri  1.  Cleveland,  etc.,  R.  Co.  v.  Bossert,  245, 252  ( 11 ) . 
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2<>.  Duties  of  Inspet'tion. — The  master  is  under  the  duty  of  Ixiapec- 
tiou  for  the  detection  of  dangers,  while  the  servant  Is  bound  to 
make  ordinary  observations  therefor. 

Mitchell  Lime  Co.  v.  ^icAJtew,  197, 205  (11). 

27.  Assumption  of  Risk. — Coal  Mines, — Blasting. — Thin  Walls, — A 
servant  in  a  coal  mine,  who  Itnew  of  the  thinness  of  the  wall  be- 
tween his  entry  and  the  adjacent  one.  did  not  assume  the  risk  of 
danger  from  the  tiring  of  a  shot  in  such  wail,  by  a  servant  In  the 
adjacent  entry,  when  he  did  not  know  the  depth  of  the  charge 
placed  In  the  wall,  or  when  the  shot  was  to  be  fired. 

Ilymera  Coal  Co,  v.  Mahan,  583,  588  (2). 

28.  Assumption  of  Risk, — Master's  yegligence. — A  servant  does  not 
assume  the  risk  of  his  master's  negligence. 

Uymera  Coal  Co.  v.  Mahan,  583, 589  (G). 

29.  Assumption  of  Risk, — Contributory  Negligence. — ^Assumption  of 
risk  is  a  matter  of  contract,  and  must  be  negatived  in  the  com- 
plaint, while  contributory  negligence  is  a  matter  of  conduct  and 
constitutes  a  defense. 

Cleveland,  etc.,  R.  Co,  v.  Bossert,  245,  248  (3). 

30.  Assumption  of  Risk. — Negligence  of  Fellow  Servants. — Except 
where  changed  by  statute,  a  si»iTant  assumes  all  of  the  ordinary 
risks  of  the  service  of  which  he  has  actual  or  constructive  notice, 
and  this  includes  the  negligence  of  fellow  servants. 

Columbia  Creosoting  Co,  v.  Beard,  310, 313  (1). 

31.  Assumption  of  Ri4ik. — Unfastened  Presses. — Danger  of  Falling. 
— A  servant  who  knowingly  works  with  and  about  upright  veneer 
presses  which  are  not  fastened  to  the  floor  assumes  the  risk  of 
their  falling  upon  him. 

Emrich  Furniture  Co.  v.  Byrnes,  341,  346  (5). 

32.  Fellow  Servants. — Assumption  of  Risk. — Defective  Ricks  of 
Sacks. — A  plaintiff  who  checlca  out  sacks  from  a  car  while  other 
servants,  under  the  direction  of  a  foreman,  rick  such  sacks  de- 
fectively in  a  wareroom,  and  such  plaintiff,  without  knowledge  of 
such  defect,  and  while  helping  to  remove  such  sacks  for  use  in 
defendant's  factory.  Is  injured  by  the  fall  of  such  defective  rick, 
assumes  the  risk  thereof,  and  the  company  Is  not  liable  whether 
such  foreman  was,  or  was  not,  a  vice-principal,  the  proper  ricking 
of  the  sacks  not  being  a  duty  of  the  master.    Roby,  J.,  dissenting. 

Indianapolis  Terra  Cotta  Co.  v.  Wachstetter,  550. 553  (2),  557  (2). 

33.  Negligence. — Ordinary  Work. — An  experienced  stove  mounter 
who,  under  orders  from  his  foreman  to  mount  a  certain  number 
of  stoves,  and  who,  in  pursuance  thereof,  attempted  to  chisel  off 
projections  from  a  grate  preparatory  to  fitting  it  int/>  a  stove, 
whereby  an  eye  was  destroyed  by  a  flying  particle,  cannot  recover 
damages   therefor.  Indiana  Stove  Works  v,Bowden,^5fy, 

34.  Selection  of  Incompetent  Servants. — Negligence. — Intoxication. 
— It  is  the  master's  duty  to  exercise  ordinary  care  to  employ  serv- 
ants who  are  capable,  careful,  and  sober. 

Columbia  Creosoting  Co.  v.  Beard.  310, 314  (2). 

35.  Instructions. — Use  of  Machine. — Obvious  Character  of. — ^An  in- 
struction that  the  defendant  failed  to  give  to  the  plaintiff  proper 
instructions  as  to  the  use  of  the  guide  on  a  machine,  was  properly 
refused,  where  the  servant  knew  as  much  about  the  use  of  such 
guide  as  the  master.  Pinnell  v.  CutHnger,  419, 425  (4). 
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36.  Interrogatories. — Unsafe  Place. — Rock  Quarries. — Answers  to 
interrogatories,  whicli  do  not  sliow  tliat  the  decedent,  by  tlie  use 
of  ordinary  cai*e,  could  have  discovered  tlie  danger  of  a  loose  over- 
banging  rock,  that  he  could  see  the  stone,  and  that  its  "condition" 
was  in  plain  view,  do  not  overturn  a  general  verdict  for  the  plain- 
tiflP,  since  the  word  "condition"  does  not  clearly  indicate  that  de- 
cedent knew  that  such  rock  was  liable  to  fall. 

Mitchell  Lime  Co.  v.  Nickless,  197, 203  (5). 

37.  Interrogatories. — Safe  Place. — Rock  Quarries, — ^Answers  to  in- 
terrogatories to  the  jury  showing  that  the  decedent  could  see  the 
overhanging  stone  w-hlch  fell  and  killed  him,  and  could  see  its 
"condition,"  do  not  overturn  a  general  verdict  for  the  plaintiff, 
since  there  may  have  betm  other  indications  of  the  stone's  liability 
to  fall  not  observed  by  decedent,  but  which  defendant  should  have 
observed.  Mitchell  Linw  Co.  v.  Nickless,  197, 203  (6 ) . 

38.  ErMence, — Unsafe  Place. — Defendant's  Knowledge  of, — In  an 
action  for  the  death  of  a  servant  caused  by  the  fall  of  an  over- 
hanging rock,  the  plaintiff  must  prove  that  the  defendant  knew,  or 
should  have  known,  of  such  dangerous  condition. 

Mitchell  Lime  Co.  v.  Nickless,  197,  204  (9). 

39.  Slipping  of  Rails  from  Under  Press, — Natural  Laws. — Contra- 
diction of. — Where  the  plaintiff  testified  that  the  loose  rails  sup- 
porting a  tall,  narrow,  heavy,  unfastened,  upright,  veneer  press 
spread,  thus  causing  the  press  to  fall  upon  him,  and  other  wit- 
nesses testified  that  he  pushed  the  press  causing  it  to  fall,  and  the 
jury  found  for  the  plaintiff,  the  Appellate  Court  will  reject  the 
plaintiff's  evidence  as  being  in  confiict  with  natural  law,  the 
Court  taking  Judicial  notice  that  such  rails  could  not  spread  with- 
out the  plaintiff's  causing  them  to  do  so.  Hadley  and  Koby,  JJ., 
dissenting.  Emrich  Furniture  Co.  v.  Byrnes^  341,  350  ( 10) . 

40.  Assumption  of  Risk. — Safe  Place. — Obvious  Dangers. — Ques- 
tions for  Jury. — ^The  questions  of  assumption  of  risk,  safet  place, 
obviousness  of  risk,  ordinary  care,  and  negligence,  are  ordinarily 
for  the  Jury. 

Terre  Haute  Water-Works  Co.  v.  Highsmith,  318, 320  (1). 

41.  Assumption  of  Risk. — Evidence. — Where  the  evidence  shows 
that  the  danger  which  caused  the  decedent's  injuries  was  such 
that  decedent  should  have  expected  as  arising  from  the  employ- 
ment, or  such  that  the  defendant  could  not  avoid,  the  decedent  is 
held  to  have  assumed  the  risk  thereof. 

Cleveland,  etc.,  R,  Co,  v.  Bossert,  245, 250  (G). 

42.  Complaint. — Defective  Ricks  of  Sacks. — Assumption  of  Risk. — 
Notice. — A  complaint  alleging  that  defendant  ordered  plaintiff  to 
work  near  a  rick  of  sacks,  eight  feet  high  and  piled  one  on  the  top 
of  another  Instead  of  with  broken  Joints,  that  plaintiff  had  no 
knowledge  thereof,  and  defendant  did  have  knowledge  thereof, 
and  that  the  rick  fell  upon  plaintiff,  to  his  injury,  states  a  cause 
of  action,  the  plaintiff  being  held,  as  a  matter  of  common  obser- 
vation, to  knowledge  of  the  height  of  the  rick  but  not  to  knowl- 
edge of  the  manner  of  piling  the  sacks. 

Indianapolis  Terra  Cotta  Co.  v.  Wachstetter,  550,  552  (1 ). 

43.  Complaint. — Negativing  Assumption  of  Risk. — A  complaint  by 
a  servant  against  his  master  must  allege  that  the  master  was 
negligent,  and  that  such  servant  was  ignorant  of  the  danger 
which  caused  his  injury. 

Columbia  Oreosoting  Co.  v.  Beard,  310, 314  (3). 
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44.  Complnint, — IntoxUatiofK — Negativing  Notice  of, — ^A  eomplafat 
by  uu  uduiiuiHirutor  alk*giii£  that  the  defeudaDt  compauy^s  sui)er- 
iutendeut  funiinhed  to  such  compauy*8  employes  intoxicating 
liquors,  that  the  servant  in  charge  of  the  motor-car  l)ecame  in- 
toxicated and  that  by  reason  thereof  he  ran  such  car  against  the 
decedent  and  killed  him,  that  tlie  plaintiff  was  ignorant  of  such 
intoxication,  and  that  decedent  was  without  fault,  does  not  state 
a  cause  of  action,  decedent*s  want  of  knowledge  of  such  intoxica- 
tion not  being  alleged.    Koby,  J.,  concurring  qualifiedly. 

Columbia  Crcosoting  Co.  v.  Beard,  310, 314  (4). 

45.  Complaint, — Safe  Place, — Rock  Quarries, — ^A  complaint  alleg- 
ing that  defendant  knowingly  and  negligently  permitted  the  plain- 
tiff to  work  in  defendant*s  stone  quarry  near  a  loose  stone  which 
was  likely  to  fall,  the  plaintiff  being  ignorant  thereof,  and  tliat 
such  stone  fell  and  injured  plaintiff,  states  a  cause  of  action. 

Mitchell  Lime  Co,  v.  Nickless,  197, 199  (1). 

40.  Complaint^Unsafe  Place, — Time  for  Warning.— "Permitted."' 
— A  complaint  alleging  that  defendant  negligently  "permitted"  the 
plaintiff's  decedent  to  work  In  an  unsafe  place,  sufficiently  shows 
that  the  defendant  knew  of  the  danger  a  sufficient  length  of  time 
within  which  to  have  warned  the  decedent  thereof,  the  word  "per- 
mitted" importing  knowledge  of  the  danger  and  an  opportunity  to 
warn.  Mitchell  Lime  Co,  v.  Nickleaa,  197, 201  (2) . 

47.  Complaint. — Vice-Principal, — Selection. — Negligence  in. — An  al- 
legation in  a  complaint  that  defendant  company  was  negligent  in 
the  selection  of  its  superintendent,  on  account  of  w^hose  negligence 
decedent  is  alleged  to  have  been  killed,  is  useless,  the  defendant 
being  responsible  for  such  suiierintendent's  negligence  regardless 
of  care  in  his  selection.   Mitchell  Lime  Co.  v.  NicklesSy  197, 201  (3). 

48.  Complaint.  —  Railroads,  —  Contributory  Negligence,  —  A  com- 
plaint alleging  that  the  plaintiff  was  engaged  in  unloading  a  car 
of  coal  for  a  consignee,  that  the  defendant  railroad  company 
knowing  of  the  plalntiflTs  position  negligently  struck  his  car,  in- 
juring him,  is  sufficient  as  against  the  contention  that  he  should 
have  alleged  that  he  had  no  knowledge  that  his  car  was  about  to 
be  moved,  such  fact  being  an  element  of  contributory  negligence 
to  be  shown  by  the  defendant 

Toledo,  etc.,  R.  Co.  v.  Miller,  227, 229  (1 ) . 

49.  Complaint. — Negatiiing  Assumption  of  Risk. — A  complaint  al- 
leging that  the  plaintiff  was  ignorant  of  the  danger  causing  his 
injury,  or  stating  facts  showing  that  he  was  ignorant  thereof, 
sufficiently  negatives  assumption  of  the  risk. 

Cleveland,  etc.,  R,  Co,  v.  Bossert,  245,  248  (2),  250  (2). 

50.  Complaint. — Assumption  of  Risk, — How  Negatived. — An  allega- 
tion that  the  plaintiff  was  injured  "without  any  fault  or  negli- 
gence on  his  part,"  does  not  negative  his  assumption  of  the  risk. 

Cleveland,  etc.,  R.  Co.  v.  Bossert,  245, 249  (4). 

51.  Answer. — Death  of  8erv>ant. — Negligent  Coemploye  as  Benefi- 
ciary,— In  an  action  by  the  administrator  of  a  decedent  against  a 
railroad  company  for  damages  caused  by  the  negligent  killing  of 
decedent,  an  answer  that  decedent's  death  was  caused  by  the  neg- 
ligence of  his  son  who  was  a  superior  to  decedent  and  who  gave 
the  negligent  order  resulting  in  decedent's  death,  and  that  such 
son  was  one  of  the  beneflclaries  for  whom  the  action  was  insti- 
tuted, is  bad.  and  where  an  instruction  Is  given  to  disallow  any 
amount  for  such  son,  no  injury  is  done  to  the  defendant. 

Cleveland,  etc,  R.  Co,  v.  Bossert,  245^  249  (5). 
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52.  Complaint, —  Dangerous  Machinery, —  Inexperienced  Servant 
Out  of  Scope  of  Employment, — ^A  complaint  alleging  that  the 
plaintiff,  a  boy  seventeen  years  old,  was  employed  to  do  chores, 
that  he  was  negligently  taken  from  his  work  and  "directed  by 
those  In  charge  of  defendant's  ways,  works  and  machinery,  to 
take  charge  of  a  straw-cutter,  which  was  dangerous,  that  the 
plaintiff  was  ignorant  thereof,  to  defendant*s  knowledge,  was  not 
Instructed  in  the  use  thereof,  and  that  he  sustained  injuries  there- 
from, fails  to  state  a  cause  of  action,  there  being  no  necessary  in- 
ference that  those  in  charge  of  defendant's  ways  were  authorized 
to  direct  plaintiflC  to  do  the  work  which  he  was  assigned  to  do. 

UoUiday  &  Wyon  Co.  v.  O'Donnelh  647, 652  (4) ,  654  (4 ),  655  (4) . 

53.  Complaint. —  Railroads. —  Employers*  Liahility  Act, —  A  com- 
plaint under  subdivision  two  of  section  one  of  the  employers*  lia- 
bility act  (§8017  Bums  1908,  Acts  1893,  p.  294)  must  allege  that 
th^  defendant  is  a  railroad  company,  that  the  plaintiff  was  a 
servant  and  was  injured  while  conforming  to  an  order  of  his  su- 
perior, that  he  was  without  fault,  that  he  was  Injured  by  reason 
of  the  negligence  of  the  employe  to  whose  order  he  was  conform- 
ing, and  that  he  had  no  knowledge  of  the  danger — thus  negativing 
plaintiflP's  assumption  of  the  risk. 

Cleveland,  etc.,  R,  Co.  v.  Bossert,  245, 247  (1). 

MECHANICS'  LIENS— 

See  Liens. 

Evidence. — Husband  and  Wife. — Principal  and  Agent, — Where  a 
husband,  with  his  wife's  knowledge  and  permission,  purchased 
lumber  to  construct  a  greenhouse  on  her  land,  and  she  denied  any 
agency  on  the  part  of  the  husband,  but  there  was  evidence  of 
declarations  made  by  her  that  she  was  constructing  it,  the  trial 
court's  finding  that  her  property  was  subject  to  a  mechanic's  lien 
therefor,  will  not  be  disturbed  on  appeal. 

Colt  V.  Lawrence!) urg  Lumber  Co.,  122, 125  (3). 

"MEEGE"— 

Meaning  of,  see  Words  and  Phrases,  3;  Ramsey  v.  Hicks,  490, 
511  (9). 


See  Master  and  Servant;  Negligence. 

General  grant  or  reservation  of  minerals  implies  support  for  the 
surface  upon  removing  minerals,  see  Deeds,  7;  Paull  v.  Island 
Coal  Co.,  218,  222  (3). 

1.  Surface  Support, -^Removal  of. — Regardless  of  negligence,  a 
mine  owner  is  ordinarily  liable  to  the  surface  owner  for  the  re- 
moval of  support  to  the  surface,  thereby  causing  a  subsidence. 

Paull  V.  Island  Coal  Co,,  218, 222  (2) . 

2.  Complaiait, — Subsidence  of  Surface.— Damages. — A  complaint  al- 
leging that  defendant  mined  the  coal  from  under  the  plaintifTs 
house  without  leaving  any  support,  and  that  by  reason  thereof  the 
plaintifTs  house  was  damaged,  states  a  cause  of  action. 

Paull  V.  IsUmd  Coal  Co,,  218, 222  ( 1  > . 

MINISTEBS— 

Action  for  services,  goveraed  by  six-year  statute,  see  Limitation  of 
Actions,  1;  Gray  v.  Good,  476,  477  (1). 


792  INDEX. 

MISDEMEANOBS— 

See  Criminal  Law. 

MISTAKE— 

See  Reformation. 

In  trnnscript  as  to  court  in  which  complaint  was  filed,  see  Appeal, 
81;  Stevenson  v.  Stunkard,  716,  720  (5). 

Of  jury,  in  weighing  evidence,  not  correct ible  on  appeal,  see  Appeau 
82;  Emrich  Furniture  Co.  v.  Byrnes,  341,  344  (3). 

Of  title,  equity  relieves  from,  see  Contracts,  10;  McCord  v.  Briyht, 
275,  284   (9). 

UOBTOAOES— 

Ap[)ellate  Court  will  not  weigh  conflicting  evidence  to  determine 
whether  deed  is  mortgage,  see  Appeal,  94;  Warner  v.  Jcnninfju. 
574.  577  (4).  ^ 

Purchase  of  street  railroad  at  foreclosure  sale,  prior  contracts,  ef- 
fect on,  see  Contracts,  15;  Evansvilley  etc..  Traction  Co.  v. 
Evansuille  Belt  R,  Co.,  155,  1G3  (4),  104  (4). 

Instruction  in  case  of  assumption  of  payment  of,  see  Contracts,  28 ; 
Bvck  V.  Budd,  145,  148  (2). 

Purchasing  land  subject  to,  creates  no  personal  liability  to  pay,  see 
Deeds,  13;  Kinney  v.  Heuriny,  590,  597,   (4). 

I>cd  and  title  bond  may  constitute,  see  Deeds,  14 ;  Wysong  v.  Sells, 
238,  240  (3). 

Foreclosure  of,  estoppel  by,  see  Judgment,  17-19;  Copeland  v.  Bru- 
nt ny,  405. 

Deeds  may  be,  see  Wills,  13;   Copeland  v.  Bruning,  405,  413  (8). 

1,  Buyiny  Property  FInhjeet  to, — Effect . — Descent  and  Distribution. 
— Where  a  grantee  purchases  property  subject  to  a  mortgage,  but 
does  not  agree  to  pay  such  mortgage,  the  debt  evidenced  by  such 
mortgage  is  not  chargeable  to  such  grantee's  estate. 

Kinney  v.  H curing,  590, 595  (2) . 

2.  Conveyances  Subject  to. — Payment. — Subrogation. — Where  au 
owner  conveys  mortgaged  property  without  any  express  provision 
with  reference  to  the  mortgage  debt,  the  grantee,  upon  payment 
of  same,  is  subrogated  to  the  rights  of  his  grantor,  as  against  the 
mortgagor,  and  equity  will  apply  thereto  the  principles  governing 
the  relations  of  principal  and  surety. 

Kinney  v.  Heuring,  590,  596  (3) . 
MOTIONS— 

See  Dismissal  and  Nonsuit. 

To  suppress  deposition,  must  be  made  before  trial  begins,  see  Depo- 
sitions, 2;    Huntington,  etc.,  Lime  Co.  v.  Powhatan  Coal  Co., 

84,  86  (2). 

To  modify  judgment,  must  be  made  at  time  of  rendition  of  judg- 
ment, see  Juiximent,  4,  5;  Cauthorn  v.  Bierhaus,  362. 

To  paragraph  complaint,  see  Negligence,  28. 

In  arrest  of  judprnient,  see  Pleading,  6. 

In  arrest,  will  not  question  answer,  see  Pleading,  18;  Purcell  v. 

Hosey.  448.  451  (1). 
To  make  complaint  for  settln<;  fires  more  specific,  see  RAnjiOAns. 

40:    PHtHburgh,  etc.,  R,  Co.  v.   Qemxan  Ins.  Co.,  268,  270   (2), 

271  (2). 
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For  a  venire  dc  novo,  see  Trial,  22,  37. 

For  judgment  upon  special  tiudiiig  presents  no  question,  see  Tbial, 
35;   Bennett  v.  ^yest,  398,  401  (5). 

MUNICIPAL  COKFOBATIONS— 

See  Negligence. 

City's  use  for  street  and  park  purposes  of  land  dedicated  for  "street, 
wharf  or  highway"  purposes,  not  an  abandounieut  of  such  use, 
see  Deeds,  6;  Clarke  v.  Evansville  Boat  Club,  42G,  428  (2). 

Engineer's  opinion  as  to  capacity  of  sewer,  admissible,  see  Evi- 
dence, 14;   City  of  Oarrett  v.  Winterich,  322,  32G  (4). 

1.  Franchises, —  Limitations. —  Railroads, —  Street  Railroads,  —  A 
city's  grant  to  a  railroad  comiwiny  of  a  franchise  to  run  its  trains 
upon  a  certain  street  does  not  prevent  the  grant  of  a  franchise  to 
a  street  railroad  company  to  run  its  cars  across  such  street,  the 
railroad  company's  right  being  taken  subject  to  the  right  of  the 
city  to  authorize  the  use  of  the  street  for  any  proper  purpose  im- 
plied from  the  street's  dedication. 

h'vansville,  etc,,  Trac.  Co,  v.  Evansville  Belt  R,  Co.,  155, 161  (1). 

2.  Lease  of  Land  Dedicated  for  Streets, — A  city  has  no  power  to 
lease,  to  a  private  company,  lands  dedicated  to  it  for  highway 
purposes.  Clarke  v.  Evansville  Boat  Club,  420, 428  (3) . 

3.  Defective  Streets. — It  is  the  duty  of  a  municipal  corporation  to 
use  ordinary  care  to  keep  its  streets  in  a  safe  condition. 

Dondono  v.  City  of  Indianapolis,  3r»(5,  3<)8  (2). 

4.  Negligence, — Street  Crossings. — Gutters, — ^The  maintenance  of 
spaces  between  the  flagstones  in  a  street  crossing  for  the  purpose 
of  draining  the  water  from  the  street,  or  the  maintenance  of  gut- 
ters along  the  sidewalk,  does  not  constitute  negligence. 

Dondono  v.  City  of  Indianapolis,  306, 368  (3). 

5.  Defective  Street  Crossing. — Question  for  Jury. — Whether  a  city 
was  guilty  of  negligence  in  maintaining,  in  a  street  crossing,  a 
stepi)ing-stone  one  and  three-fourths  inches  higlier  than  the  side- 
walk, and  having  a  comer  broken  in  such  manner  as  made  it 
liable  to  catch  a  traveler's  foot  and  cause  him  to  triji.  is  a  ques- 
tion for  the  jury.         Dondono  v.  City  of  Indianapolis^  306, 369  (4). 

G.  Use  of  Streets, — Escaping  Dangers. — ^The  use  of  a  street  to  es- 
cape dangers  is  a  proper  and  reasonable  use  thereof,  and  Tor  in- 
juries received  from  defects  while  the  plaintiff  was  trying  to 
escape,  the  city  is  liable. 

Dondono  v.  City  of  Indianapolis,  ,'^66, 371  (6) . 

7.  Defective  Sexcers. — Contributory  Negligence, — Damages. — Min^ 
imizing. — ^The  plaintiff's  failure  to  use  ordinary  care  to  minimize 
the  damages  caused  by  a  defective  sewer,  after  knowledge  of  the 
wrong  causing  the  injury,  precludes  his  recovery  for  such  dam- 
ages as  should  have  been  prevented. 

City  of  Garrett  v.  Winterich.  322, 331  (9). 

8.  Sewers. —  Construction,  —  Liability  of  Toxcn.  —  Tender  §4443o 
Burns  1901.  Acts  1901.  p.  401.  §15,  providing  that  towns  shall  be 
liable  for  the  construction  of  a  sewer  only  where  the  assessed 
benefits  shall  not  equal  the  cost  of  the  sewer,  "and  then  only  for 
the  deficiency  and  for  such  amount  as  the  said  board  of  trustees 
shall  determine  to  pay  out  of  the  general  fund,"  a  town  which 
has  provided  for  the  payment  of  |i500  on  a  sewer  ordered  to  be 
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coustrnctpd  Is  not  liable  for  extra  work  oceaslaned  by  mistakes  in 
the  plaiiH  aud  l)y  cbaiif^es  from  tlie  plaus  liresiTiljed,  there  being 
no  provision  made  for  extra  pay.  Adams  v.  City  of  t^helbyvUle, 
154  lud.  4H7,  distinguisbe<L 

Johns  V.  Town  of  Sheridan,  020, 022  (1). 

9.  Instructions. — Defect  ire  Hewers, — Contributory  Negligence. — An 
instruction  that  the  piaintiff  in  an  action  for  damages  canned  by 
the  backing  of  water  from  a  negligently  constructed  sewer  sys- 
tem, must  have  used  ordinary  care  in  arranging  his  greenhouse, 
and  that  he  could  not  rely  upon  promises  of  repair  made  by  the 
city  officials,  if  such  were  made,  and  could  not  recover  for  any 
damages  occurring  by  reason  of  his  want  of  care,  is  properly  re^ 
fused,  the  element  of  knowledge  of  the  danger  being  omitted,  and 
the  performance  of  duty  by  defendant  being  properly  assumed  by 
the  plaintiflf.  City  of  Garrett  v.  Winterich,  322, 329  (8) . 

10.  Trial, —  Instructions. —  Defective  Street  Crossings. —  Contribu- 
tory Negligence. — An  Instruction  that  If  decedent  attempted  to 
cross  defendant's  railroad  track  over  a  street  crossing,  and  could 
have  crossed  safely  but  for  the  catching  of  his  foot  in  a  defect  in 
the  track,  and  he  was  killed  In  consequence  thereof,  his  next  of 
kin  can  recover,  though  he  would  not  have  been  hurt  had  he  not 
attempted  to  cross,  and  another,  that  If  the  defective  opening:,  and 
not  his  going  upon  the  track,  was  the  proximate  cause  of  his 
death,  the  verdict  should  be  for  the  plaintiff,  are  not  erroneous, 
where  the  complaint  alleges  facts  showing  a  defect  in  the  cross- 
ing and  that  such  defect  was  the  proximate  cause  of  his  death. 

Pittsburgh,  etc,,  R,  Co.  v.  Reed,  635, 645  (10). 

11.  Directing  Verdict. —  Defective  Street  Crossing. —  A  verdict 
should  not  be  directed  for  the  defendant  in  an  action  by  a  pedes- 
trian against  a  city  for  injuries  sustained  on  account  of  an  al- 
leged defective  street  crossing,  unless  the  court  can  say,  as  a  mat- 
ter of  law,  that  the  city  was  guilty  of  no  negligence,  or  that  the 
plaintiff  was  guilty  of  contributory  negligence. 

Dondono  v.  City  of  Indianapolis,  366, 368  (1) . 

12.  Complaint. — Defective  Sewers. — ^A  complaint  alleging  that  de- 
fendant city  so  negligently  constructed  Its  sewer  as  to  force  the 
water  back  upon  plaintiff's  premises,  to  his  damage,  is  sufficient 

City  of  Garrett  v.  Winterich,  322, 324  (1). 

MUTILATION— 

Of  testator's  note,  by  executor,  no  defense  against  payment  thereof, 
from  estate,  see  Bills  and  Notes,  2 ;  Owen  Creek,  etc..  Church  v. 
Taggart,  303,  398  (7), 

KAKES— 

In  trial  court,  may  be  used  on  appeal,  see  Appeal,  60;  Jeffries  v. 
Omdorf,  225,  226  (1). 

KEGLIGEKCE. 

I.  Acts  Ck)NSTFruTiKG.  1-5.  I  III.   Contbibutory  Negligkkcb.  Ihi3. 

n.   pROxiMATB  Cause,  6-6.  |  IV,   Proobdurb,  14-37. 

See  Master  and  Servant  ;   Municipal  Corporations  :  Railroads. 

Keeping  of  vicious  dog,  see  Animals. 

Injuring  hired  horse,  see  Bailment,  2;  Cumberland  Tel.,  etc.,  Co.  v. 
Taylor,  27.  34  (8). 
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I.  Acts  Constitutino. 

1.  Dangerous  Animals. — Dogs. — Liahility  tor. —  Trial.— K  person 
who  knowingly  keeps  a  vicious  dog  is  liable  to  a  person,  without 
fault,  who  is  bitten  by  such  dog;  and  in  an  action  for  damages 
therefor  it  is  not  necessary  for  the  plaintiff  to  show  that  the  de- 
fendant was  negligent  in  failing  to  guard  such  dog. 

Gordon Y.  Kaufman,  603, 607  (2). 

2.  Law  of  ike  Road, — Turning  to  the  Right. — Automobiles. — The 
law  of  the  road,  requiring  vehicle  drivers,  upon  meeting,  to  pass 
to  the  right,  does  not  apply  to  their  meeting  with  pedestrians. 

Apperson  v.  Lazro,  186, 190  (4). 

3.  Automobiles. — ^The  drivers  of  an  automobile,  who  met  an  old 
man,  almost  blind,  cautiously  w^alking  along  the  side  of  the  road, 
such  drivers  failing  to  stop  their  machine  or  to  turn  out,  on  ac- 
count of  w^hich  the  old  man  in  trying  to  escape  was  struck  and  in- 
jured, are  guilty  of  negligence.        Apperson  y.  Lazro,  180, 191  (7). 

4.  Highways. — Use  of,  by  Blind  Persons, — A  person  almost  blind  is 
not  guilty  of  negligence  by  reason  of  the  mere  fact  of  traveling 
upon  the  highway,  the  law  requiring  him  to  use  ordinary  cai*e  un- 
der the  circumstances.  Apperson  v.  Lajcrro,  186, 192  (8). 

5.  Automobiles. —  Running  Over  People. —  Automobilists  have  no 
right  to  run  their  machines  straight  toward  people  upon  the  high- 
way, thus  compelling  such  people  at  their  peril  to  escape. 

Apperson  v.  Lazro,  186, 193  (11). 

II.  Proximate  Oause. 

6.  Proximate  Cause. — Master  and  Servant. — Coal  Mines. — Thin 
Walls. — It  is  not  the  ordinary  duty  of  a  coal  miner  to  inspect  the 
thickness  of  the  wall  between  entries  in  the  mine,  and  if,  by  rea- 
son of  the  thinness  of  such  wall  a  servant  is  injured  because  of 
the  breaking  through  of  a  shot  fired  in  such  wall,  such  thinness 
becomes  the  proximate  cause  of  the  injury. 

Ilymera  Coal  Co.  v.  Mahan,  58.3, 588  (3). 

7.  Proximate  Cause. — Street  Railroads. — Defective  Cars. — Where 
a  passenger  on  a  street-car  jumped  therefrom  because  of  fright  at 
an  explosion  of  electricity  from  the  controller,  such  explosion,  and 
not  the  jumping,  is  the  proximate  cause  of  her  injury. 

LoiiisviUcy  etc..  Traction  Co.  v.  Worrell,  480, 489  (13). 

8.  Accidents. — Evidence. — In  a  negligence  case,  the  plaintiff  must 
show  not  only  that  he  suffeivd  an  injury,  but  also  that  defend- 
ant's negligent^  was  the  proximate  cause  thereof,  and  that  the 
risk  was  not  assumed. 

Emrich  Furniture  Co.  v.  Byrnes,  341, 346  (4). 

III.    Contributory  Negligence. 

9.  Contributory. — (Vmtributory  negligence  precludes  a  recovery  by 
the  plaintiff.  Apperson  v.  Lazro,  186, 191  (6). 

10.  Contributory. — Assumption  of  Risk. — Assumption  of  risk  de- 
pends upon  contract,  express  or  implied,  while  contributory  negli- 
gence consists  in  conduct  apart  from  contract. 

Columbia  Crcosoting  Co.  v.  Beard,  310,  316  (5). 

11.  Contributory. — Assumption  of  Risk.— Negligence  of  Master, — 
Where  a  coal  miner  is  injured  because  of  the  firing  of  a  shot  in 
the  entry  wall,  negligently  maintained  too  thin,  such  shot  being 
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fired  by  a  Hervaut  in  another  entry,  the  court  cannot  hold  that 
Hiu'h  injured  nervant  was  contrlbutorily  negligent,  nor  that  be  as- 
sumed the  risk,  such  miner  being  Ignorant  of  the  depth  of  the 
charge,  and  of  the  time  when  the  charge  was  to  be  fired. 

Hymera  Coal  Co,  v.  Mahan,  583, 589  (5). 

12.  Contributory, — Question  for  Jury, — Defective  Sewers, — Wheth- 
er the  plaintiff  in  an  action  to  recover  damages  caused  by  the 
tl«'iv»iuiaiit  city'B  negligent  construction  of  a  sewer,  was  guilty  of 
contributory  negligence  in  constructing  his  house  and  his  green- 
housi?  on  his  premises,  is  a  question  for  the  jury. 

City  of  Garrett  v.  WintericK  322, 326  (3). 

13.  Coninhutory, — Escaping  Danger. — Defective  Streets. — Whether 
ji  woman  wlio  was  running  from  a  place  where  men  w^ere  engaged 
in  a  fight,  and  who  stei>i)ed  on  a  defective  flagstone  in  a  street 
crossing,  was  guilty  of  contributory  negligence,  is  a  question  for 
the  jury.  Dondono  v.  City  of  Indianapolis,  360,  370  (5). 

IV.    Pboceduse. 

14.  Death, — Beneficiaries. — Children, — Next  of  Kin. — In  an  action 
for  damages  for  the  death  of  a  decedent,  the  next  of  kin  may  re- 
cover i)roved  pecuniary  loss,  though  children  of  the  decedent  are 
living,  such  children  having  suffered  no  pecuniary  loss. 

Pittsburgh,  etc.,  R,  Co.  v.  Reed,  635, 644  (9). 

15.  When  Question  of  Law, — Negligence  is  ordinarily  a  mixed 
question  of  law  and  fact,  but  be(X)mes  a  question  of  law  where 
but  one  Inference  can  be  drawn  from  the  undisputed  facts. 

Clei^land,  etc.,  R,  Co.  v.  Uoughland,  73,  81  (5). 

16.  Evidence. — yegligcnce, — Several  Acts  of. — Where  several  acts 
of  netrligence  are  alleged,  It  Is  only  n€H»essary  to  prove  one 
thereof.  Louisville,  etc..  Traction  Co.  v.  Worrell,  480, 489  <  14) . 

17.  Kiidence.  —  Municipal  Corporations,  —  Insufficient  Sewers. — 
Evidence  showing  that  plaintiff's  premises,  whereon  he  had  built 
his  house  and  greenhouse,  were  properly  drained  by  a  sufllcient 
sewer,  that  defendant  city  established  another  sewer,  designed 
to  drain  a  large  area,  and  caused  it  to  empty  into  the  sewer  that 
drained  plaintiflTs  premises,  with  the  knowledge  that  said  sewer 
was  too  small  to  carry  off  the  increased  amount  of  water,  by  rea- 
son of  which  the  water  backed  over  plaintiff's  premises  five  times 
within  two  years,  to  his  damage,  sufficiently  establishes  the  city's 
negligence.  City  of  Garrett  v.  Winterich,  322,  325  (2). 

18.  Automobiles. — Evidence, — In  an  action  by  an  old  man,  almost 
blind,  against  the  drivers  of  an  automobile,  for  running  over  him, 
the  evidence  showing  that  he  was  at  the  side  of  the  road  and 
they  ran  straight  toward  him,  it  is  not  material  on  which  side 
of  the  road  they  were  driving,  where  they  saw  him  and  took 
no  heed.  Apperson  v.  Lazro,  186, 192  (10). 

19.  Instructions. — Negligence. — Automobiles, — An  Instruction  that 
"If  these  acts  [carelessly,  negligently  and  recklessly  running  an 
automoble  against  plaintiff,  and  failing  to  turn  to  the  right]  were 
done  by  the  defendants  in  the  manner  as  charged,  and  said  acts 
were  negligent,  careless  and  reckless  as  charged."  is  not  errone- 
ous as  charging  that  it  was  defendants'  duty  to  turn  to  the  right, 

Apperson  v.  Lazro,  186. 196  (IS). 

20.  Instructions.  —  Negligence.  —  Contributory.  —  A  ppeal. —  An  In- 
struction correctly  stating  the  law  as  to  defendant's  negligence 
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is  not  necessarily  bad  for  its  failure  to  charge  as  to  contributory 
negligence,  where  other  instructions,  favorable  to  defendant,  cov- 
ered that  subject, 

Louiamlle,  etc..  Traction  Co.  v.  Worrell,  480, 485  (4),  488  (4). 

21.  Interrogatories. — Answers. — Evidence. — ^The  answer,  "No  posi- 
tive evidence,"  to  an  interrogatory  requiring  the  Jury  to  name 
the  wires  carrying  electricity  upon  a  certain  cross-arm,  is  incor- 
rect, where  two  witnesses  testified  positively  as  to  the  number. 

tiouth  SiMre  Gas,  etc.,  Co.  v.  Ambre,  435, 438  (4). 

22.  Interrogatories. —  Answers. —  Evidence, —  The  answer  "No"  to 
the  interrogatory  "Did  plaintiff  up  to  the  time  of  his  injury  know 
that  insulation  in  practical  use  would  not  prevent  the  escape  of 
a  2,300  volt  current,  if  it  were  grounded?"  is  not  supported,  where 
the  plaintiff  testified  that  he  knew  an  insulated  light  wire  carry- 
ing 300  volts  was  dangerous  and  that  it  depended  upon  the  cur- 
rent whether  the  insulation  would  prevent  an  escape  thereof. 

8outh  Shore  Oas,  etc.,  Co.  v.  Amhrc,  435, 438  (5) . 

23.  Interrogatories. — When  Controlling. — Telephones. — Failure  to 
Light  Exchange. — Contributory  Negligence. — ^Answers  to  interrog- 
atories showing  that  defendant  telephone  company  maintained 
its  public  office  on  the  second  floor  of  a  building,  that  neither  the 
stairway  nor  hallway  was  lighted,  that  plaintiff,  a  patron,  knew 
thereof,  and  that  while  attempting  to  descend  from  such  exchange 
and  after  trying  to  locate  the  head  of  the  stairway,  he  fell,  to 
his  damage,  do  not  show  contributory  negligence,  nor  overthrow 
a  verdict  for  the  plaintiff. 

Cumberland  Tel,  etc.,  Co,  v.  Hatter,  G25, 627  (3). 

24.  Verdict. —  Inten'ogatories. —  Allegations. — Automdb  iles. — Where 
a  complaint  alleged  that  both  defendants  were  in  possession  and 
control  of  an  automobile,  by  the  negligent  use  of  which  plaintiff 
was  injured,  and  the  answers  to  the  interrogatories  do  not  con- 
tradict such  allegation,  a  general  verdict  for  plaintiff  is  not  ir- 
reconcilable   therewith.  Apperson  v.  Lazro,  186, 19-k  (1^) . 

25.  Hoic  Alleged. — Complaint. — Railroads. — In  alleging  negligence 
It  is  sufficient  to  allege  generally  that  the  act  in  question  was 
negligently  done,  or  to  allege  specific  facts  from  which  negligence 
must  be  inferred.  Pittsburgh,  etc.,  R.  Co.  v.  Reed,  635,  030  (4). 

26.  Complaint. — Indeflnitcnrss, — Mispleading. — Trial. — ^A  complaint 
alleging  that  defendant  kept  a  vicious  dog  and  that  he  knew  that 
such  dog  was  vicious,  and  that  such  dog  bit  the  plaintiff,  will  be 
held  sufficient,  though  there  is  no  direct  allegation  that  defendant 
knew  of  the  dog*s  viciousncss  before  it  bit  the  plaintiff,  it  being 
manifest  from  the  proceedings  at  the  trial  that  defendant  was 
not  misled  thereby.  Gorefcm  v.  E^aw/tw an,  603, 606  (1). 

27.  Allegations. — Complaint. — Evidence. —  Railroads. —  Allegations 
that  defendant  negligently  did,  or  omitted  to  do,  a  particular 
thing,  is  sufficient  to  authorize  proof  of  the  act  or  acts  constitut- 
ing the  negligence  complained  of. 

Pittsburgh,  etc.,  R.  Co,  v.  German  Ins.  Co.,  268,  270  (3). 

28.  Several  Acts  of. — Complaint. — Railroads. — Motions  to  Paror- 
graph. — A  paragraph  of  complaint  alleging  several  acts  of  negli- 
gence as  the  cause  of  plaintiff's  damage,  is  proper,  proof  of  one 
of  such  acts  being  sufficient:  and  such  paragraph  is  not  subject 
to  a  motion  to  separate  and  make  each  act  of  negligence  a  separ- 
ate cause  of  action. 

Pittsburgh,  etc.,  R.  Co.  v.  German  Ins.  Co,,  268, 271  (4). 
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20.  How  flhoicn, — Complaint — Negligence  may  be  pleaded  in  gen- 
eral tet'iuK,  or  the  facts  showing  a  necessary  inference  of  negU- 
gene**  mny  be  alleged.  Cohe  v.  Malloy,  Sy  11  (4). 

:M).  Complaint. — Injuriea. — Cause  Arising  in  Foretgn  State. — 
Prmumptiotis, —  Provvdure. —  A  complaint  for  personal  injuries 
siistaiiie<l  in  another  state  which  falls  to  set  out  any  statute  of 
such  state  as  the  basis  of  tlie  action,  is  presumed  to  be  based  ui)on 
a  common-law  liability,  and  the  action  will  be  controlled  by  the 
laws  of  procedure  of  this  State.  CoheY,Malloy,S,  10  (2). 

31.  Contributory. — Complaint. — A  complaint  for  the  recovery  of 
damages  for  personal  injuries,  which  alleges  facts  showing 
that  tlie  plaint Iflf  was  giiilty  of  negligence  materially  contrib- 
uting to  his  injuries,  is  bad  on  demurrer. 

Southern  Ind,  K.  Co,  v.  Drennen,  14, 17  (1). 

32.  ycfjatinnff  Cwitrihutory. —  Complaint. —  Xotice  of  Defects. — 
An  allegation  that  tlie  act  causing  decedent's  death  happened 
without  any  fault  or  negligence  on  his  part,  is  not  sufficient  to 
show  that  he  had  no  notice  of  the  danger. 

Columbia  Creosoting  Co.  v.  Beard,  310, 316  (6). 

33.  Complaint. —  'Segligcnee. —  Automobiles. — -A  complaint  alleging 
that  defendants  "carelessly,  negligently  and  recklessly  ran  and 
oi^erated  said  automobile  at  a  high,  reckless  and  dangerous  rate 
of  speed  ♦  ♦  ♦  toward  and  against  said  plaintiff,  and  there- 
by knocked  him  down,  *  *  ♦  to  plaintiff's  great  injury," 
states  a  cause  of  action.  Appersony.  Lasro,  186, 189  (1). 

34.  Complaint. — yegliqenee. — ^.4 utomobiles. — Highways. — Use  of. — 
A  general  aliegatiou  that  defendants  negligently  ran  their  auto- 
mobile against  plaintiff,  Is  sufficient  on  demurrer,  without  alleg- 
ing the  8i)eclfic  facts;  and  the  facts  showing  the  negligence  are 
admissible  in  evidence  thereunder. 

Apperson  v.  Lazro,  186, 190  (3) ,  195  (3) . 

35.  Complaint. —  TOghxcays. — Vne  of. —  Automobiles. —  A  complaint 
alleging  that  the  plaintiff,  a  pedestrian,  almost  blind,  was  "walk- 
ing along  the  west  side  of  said  highway,  and  to  the  right  of  the 
beaten  roadway,"  shows — ^not  Improperly — a  fact  indicating  the 
use  of  care.  Jppcrson v.  La^rro,  186, 192  (9). 

3G.  Complaint. — Xegligencc. — Automobiles. — Law  of  the  Road. — A 
complaint  alleging  that  the  plaintiff,  an  aged  man  and  nearly 
blind,  while  walking  south  along  the  western  side  of  the  road  was 
met  by  an  automobile,  that  the  drivers  thereof  negligently  ran  it 
along  the  western  side  of  the  road,  refusing  to  turn,  thereby 
Injuring  the  plaintiff,  states  a  cause  of  action. 

Appersonv.  Lazro.  186, 195  (16). 

37.  Complaint. —  Xegligenee. —  Autojnobiles. —  Presumptions  on  Ap- 
peal.— A  con)plaiiit  alleging  that  the  defendants  "carelessly  and 
negligently  faile<l  and  neglected  to  turn  said  automobile  to  the 
right,"  when  qualified  by  the  words  "and  thus  pass  plaintiff," 
states  actionable  negligence,  every  presumption  being  made,  on 
appeal,  in  favor  of  tlie  ruling  of  the  lower  court. 

A  pperson  v.  lAizro^  186, 196  ( 1 7) . 

NEW  TRIAL— 

Instructions  must  l>e  made  ground  for,  see  Appeat^  19;  Welker  v. 
Appleman,  61H>.  709   (14). 

Motion  for.  filed  on  first  day  of  term,  pufficlent,  where  case  was  de- 
cidcMl  on  last  dav  of  i^revious  term,  see  Appeai^  26;  Graves  v.  Gar- 
ard.  712,  714  (3). 
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Where  fliroctiiiff  a  verdict  is  ground  for,  all  evidence  is  reciuired 
for  a  consideration  of,  on  api)eal,  see  AppeAuL,  37;  Dillman  v. 
Chicago,  etc.,  R.  Co.,  GOT)  (1). 

Suppression  of  deposition  must  be  made  ground  for,  see  Appeal,  40 ; 
Louisville,  etc..  Traction  Co,  v.  ^yorr€ll,  480,  48:5  (1). 

Erroneous  ruling  on  motion  to  remove  cause  to  federal  court,  ground 
for,  see  Appeal,  43;  Hercules  Torpedo  Co.  v.  Hmith,  253,  254  (3). 

May  be  ordered,  on  appeal,  where  justice  of  judgment  seems  doubt- 
ful, see  Appeal,  98;  Chicago,  etc..  It.  Co.  v.  i^lvpp,  353,  359  (5). 

Although  special  findings  omit  fact  necessary  to  appellee's  recovery, 
new  trial  may  be  ordered,  see  Appeal,  100;  AlcCord  v.  Bright, 
275,  291   (23). 

Remedy  for  merely  defective  si>ecial  findings,  see  Trial,  37;  Bennett 
v.  West,  398,  400  (3). 

1.  Motion  for. — Time  for  Filing. — A  motion  for  a  new  trial  should 
ordinarily  be  filed  at  the  term  during  which  the  decision  is  ren- 
dered (§587  Burns  1908,  §561  R,  S.  1881). 

Bennett  v.  West,  398, 400  (4). 

2.  Decision  ^'Contrary  to  the  Eride7ice," — Tliat  the  decision  is  "con- 
trary to  the  evidence,"  constitutes  no  ground  for  a  new  trial. 

Block  Y.  Crumpacker,  171, 172  (3). 

3.  Granting  of. — Effect. — The  granting  of  a  new  trial  in  a  cause 
has  the  effect  of  placing  the  case  in  a  position  as  though  there 
had  been  no  trial  of  the  case,  and  it  is  the  duty  of  the  court  to 
proceed  as  in  the  first  instance.        Compton\.Bcnham,\i\,Q\  (8). 

"NEXT  OP  KIN"— 

Meaning  of,  see  Descent  and  Distribution,  13 ;  Pittsburgh,  etc.,  R. 
Co.  X.  Reed,  035,  643  (7). 

NOTARIES  PUBLIC— 

Incapacity  of,  to  take  depositions  when  clerks  for  Interested  attor- 
neys, see  Deposition,  1-4;  Huntington,  etc..  Lime  Co.  v.  Powha- 
tan Coal  Co.,  84. 

NOTICE— 

Burden  upon  plaintiff  to  prove  that  owner  of  vicious  dog  had  notice 
of  trait,  see  Animals;  Gordon  v.  Kaufman,  603,  608  (3). 

Of  appeal,  waived  by  filing  brief  on  merits,  see  Appeal,  25;  Jeffries 
Y.  Orndorf,  225,  226  (5). 

Of  notary's  Incapacity  to  take  deposition  does  not  estop  party  from 
suppressing,  see  Depositions,  4;  Huntington,  etc.,  Lime  Co.  v. 
Powhatan  Coal  Co.,  84,  87  (4). 

Of  contract  for  construction  of  drain,  see  Drains,  1 ;  Smith  v.  Pylc, 
150,  153  (3).  • 

Of  intoxication,  not  necessary  to  allege  or  prove,  in  action  to  re- 
cover for  unlawful  sale,  see  Intoxicating  Liquors,  3,  4. 

Not  to  sell  liquor  to  husband,  see  Intoxicating  Liquors,  7;  Greener 
V.  Niehaus,  674,  680  (7). 
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I>ufeitivo,  sufficient  on  collateral  attack,  see  Judgment.  13;  Smith 
V.  I'ylc,  iriO,  152  (2). 

Of  defeats,  or  dangers,  see  Master  and  Servant. 

Of  defects,  complaint  showing  want  of,  see  Negliqence,  32;  Colum- 
bia Creosoting  Co.  v.  Beard,  310,  316  (6). 

OFFICEBS— 

Fcea. — Proj)erti/  of  Counties. — All  charges  made  by  a  public  officer, 
which  are  designated  as  fees  lor  the  i)erfonnance  of  official  duties. 
belong  to  the  county,  unle^is  the  statute  expressly  provides  other- 
wise. ^tatt\  ex  rel.,  v.  Carey,  659, 661  ( 1 ) . 

OHIO  BIVEB— 

Is  a  public  highway,  see  Highways,  2;  Clarice  v.  Evanaville  Boat 
Club,  420,  429  (4). 

OIL  AND  GAS— 

See  Landlord  and  Tenant. 

OPINIONS— 

See  Evidence. 

ORDINANCES— 

I*resnniption  tluit  railroad  company  will  obey,  see  Railroads.  2.>.: 
Fiouthern  Ind,  R,  Co.  v.  Drennen,  14,  18  (3). 

PARENT  AND  CHILD— 

See  HusRAND  and  Wii-e. 

As  to  advancements,  see  Deeds,  12;  Graves  v.  Garard,  712.  714  (4). 

Deed  from  wife  to  husband  and  child,  see  Deeds,  19;  McCord  v. 
Bright,  275,  281    (4). 

Parol  evidence,  inadmissible  to  show  that  deed  from  parent  to  child 
constitutes  trust,  see  Deeds.  28;  Graves  v.  Garnrd.  712,  715  (5), 

Father  cannot  question  validity  of  two  judgments  for  support  of 
infant,  until  one  is  paid,  see  Juixjment.  14;  Spade  v.  State,  529. 
5^3    (4),  535   (4). 

Action  for  death  of  parent,  see  Negligence,  14;  Pittsburgh,  etc..  R. 
Co.  v.  Reed,  635,  644    (9). 

1.  Support. — It  Is  the  duty  of  an  able-bodied  father  to  support  his 
infant  child.  Spade  v.  State.  529, 533  (5) . 

2.  Support. — Custodg. — Divorce. — The  fact  that  the  court  granting 
to  a  wife  a  divorce  from  her  husband  takes  from  him  the  cus- 
tody of  their  infant  child,  does  not  relieve  him  from  his  duty  to 
support  such  child.  Spade  v.  State,  529, 534  (6). 

3.  Funera^Expenses. — It  is  a  father's  duty  to  pay  the  funeral  ex- 
penses of  his  child,  but  where  he  is  unable  to  pay,  such  expenses 
constitute  a  proper  charge  against  the  child's  estate, 

Maiflenv.  Maitlen.  559,  563  (7). 

4.  Duties, — Guardian  and  Ward. — ^A  father  is  the  natural  guardian 
of  his  child,  and  it  is  his  duty  to  protect  such  child's  Interests. 

McCord  V.  BHght,  275, 287  (17). 
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City's  use  for  street  and  park  purposes  of  land  dedicated  for  "street, 
wharf  or  highway'*  purposes,  not  an  abandonment,  see  Deeds,  6; 
Clarke  v.  Evanaville  Boat  Club,  426,  428  (2). 


See  Appeal,  20-23;  Judgment;  Pleading. 

Substitution  upon  death  of,  see  Appeal,  8;  Sioing  v.  Hill,  140, 
14^3  (2). 

Against  whom  action  was  dismissed  below,  not  necessary  on  appeal, 
see  Appeal,  20;  Stevenson  v.  Stunkard,  716,  719  (2). 

Defect  of  parties  on  appeal,  fatal,  see  Appeal,  22;  Swing  v.  Hill, 
140.  144  (8). 

No  defects  of,  where  names  on  appeal  are  same  as  in  trial  court, 
see  Appeal,  60;  Jeffries  v.  Omdorf,  225,  226  (1). 

.  Bound  by  contracts,  see  Contracts,  14-19 ;  EvansvUle,  etc.  Traction 
Co.  V.  EvansvUle  Belt  R.  Co.,  155. 

Guardian  and  Ward. — In  an  action  against  a  guardian  for  money 
due  from  the  ward's  estate,  such  ward  Is  not  a  necessary  party. 

Stewart  v.  White,  87, 90  (2). 
PABTNEBSHIF— 

Appeal  against  where  one  partner  dies  after  judgment  and  before 
vacation  appeal,  see  Appeal,  8;  Sioing  v.  Hill,  140,  143  (2). 

Where  judge  considered  numerous  accounts  of,  and  reached  right 
result,  Judgment  will  be  affirmed,  see  Appeal,  88;  Adams  v.  Car- 
mony,  291,  294   (5). 

Dissolution  of  partnership  of  attorneys  does  not  annul  nor  abridge 
duty  of  members  to  clients,  see  Attorney  and  Client,  1 ;  Felt  v. 
Mitchell,  96,  98   (3). 

Description  of  surviving  partner,  see  Pleading,  11 ;  Swing  v.  HUl, 
140,  144   (T). 

1.  Liability  of  Partners. — Partners  are  jointly  and  severally  liable 
for  partnership  debts.  Swing  y.  Hill,  140,  l^S  (^). 

2.  Remedies  Against  Partners. — Law. — Equity. — Creditors  of  a 
partnership  may  proceed  at  law  against  the  partner,  or  In  equity 
for  the  application  of  the  property  to  the  partnership  debts. 

Swing  v.  Hill,  140, 143  (4). 

3.  Winding  Up, — Surviving  Partners. — Trusts. — Under  §§9712- 
d719  Burns  1908,  §§6046-0053  R.  S.  1881.  surviving  partners  may 
qualify  and  settle  the  business  of  the  partnership  in  a  manner 
similar  to  the  settlement  of  decedents*  estates. 

Swing  v.  Hill,  140, 143  (5). 

4.  SunHving  Partners. —  Judgments  Against. —  Priorities. —  Judg- 
iiKuits  against  surviving  partners,  payable  out  of  the  assets  of 
tlie  partnership,  have  priority  over  the  claims  of  creditors  against 
an   individual  partner.  Swing  v.  Hill,  140,14A{Q). 

fi.  Dissolution. —  Attorneys. —  Qualifying  as  Judge. —  Qualifying  as 
a  circuit  judge  dissolves  a  partnership  of  attorneys  of  which  firm 
such  judge  was  a  member.  Pelt  v.  Mitchell,  96, 98  (1). 

G.  Winding  Up.— Surviving  Partners.— ^le  court  has  jurisdiction 
over  the  action  of  a  surviving  partner  in  winding  up  the 
partnership;  and  it  is  the  court^s  duty  to  require  a  careful  admin- 
istration and  speedy  settlement  of  such  partnership  afTairs. 

Adams  v.  Carmony,  291,  203  (2). 
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7.  Dinfiolution. —  Rights  of  Partners,-- XJinm  the  dissolution  of  a 
partiM^rship  by  mutual  agreement,  the  rights  of  the  partners  to 
the  proi>erty  are  eciual ;  and  where  one  of  the  partners  is  given 
Ix>sses.siou  of  the  partnership  property  for  the  purpose  of  winding 
up  the  partnership,  he  occupies  a  position  analogous  to  that  of  a 
surviving  partner.  Adams  v.  Carmonyy  201, 293  (1). 

8.  ^Vin<1it^f;  Vp. — Courts. — Jurmlict ion.— Action, — Where,  by  mu- 
tual toiisent,  t>ne  partner  undertakes  to  wind  up  the  partnership, 
the  other  imrtner,  in  order  to  enforce  his  rights  therein  may  file 
a  suit,  thereby  giving  the  court  jurisfiiction  to  compel  an  account- 
ing and  a  winding  up  of  the  partnership  affairs. 

Adams  v.  Carmony,  291, 293  (3). 

9.  ^Vindinfj  Up. —  Debts. —  Distribution. —  The  court  may  order  a 
partial  distribution  of  the  proceeds  of  a  partnership,  though  the 
debts  are  not  pnid,  where  sufficient  pn)perty  remains  out  of  which 
the  debts  may  be  paid.  Adams  w  Carmonyj  2^1, 2^  (4).- 

10.  Account  in  (/. — Right  of. — Any  partner  may  maintain  a  suit  for 
an  accounting.  Adams  v.  Carmony^  291, 297  (8). 

11.  Complaint. — Accounting. — A  complaint  to  comj^el  an  accounting; 
by  a  partner,  who  was  authorized  by  mutual  consent  of  the  part- 
ners to  wind  up  the  partnersliip.  alleging  misconduct,  need  not 
allege  that  the  partnership  debts  have  all  been  paid,  misconduct 
constituting  an  actionable  invasion  of  the  rights  of  the  other  part- 
ners. Adams  v.  Carmony,  291, 295  (Z^. 

PASSENGEBS— 

See  Cabbiers. 

PAYMENT— 

Authority  of  member  of  a  church  to  suspend  statute  of  limitations 
by  making  payment  on  church  debt,  see  Accou>'ts  ;  Gray  v.  Oood. 
476,  478  (4). 

Voluntary,  by  stranger,  extinguishes  debt,  but  creates  no  implied 
obligation  for  debtor  to  repay,  see  Bills  and  Notes,  1;  Owen 
Creek,  etc..  Church  v.  Taggart,  39:i,  305   (2). 

By  note,  see  Bills  and  Notes,  3;  Stevenson  v.  Stunkard,  710. 
720  (9). 

Of  debts  of  decedent,  by  heire,  gives  them  right  of  subrogation,  see 
Decedents'  Estates,  1 ;  Ouen  Creek,  etc.,  Church  v.  Taggart,  393, 
39G  (5). 

Of  taxes  to  wrong  townships,  see  Taxation,  3;  Cleveland,  etc..  R. 
Co,  V.  Ensley,  538,  543  (4). 

1.  By  Stranger. — Request, — Executors. — ^The  payment  of  a  dece- 
dent's note  by  a  stranger,  or  heir,  at  the  request  of  the  executor, 
subrogates  such  stranger  or  heir  to  the  rights  of  the  payee  of 
such  note.  Owen  Creek,  etc..  Church  v.  Ta^gart,  393, 39(3  (4). 

2,  Complaint. — Notes. — A  complaint  alleging  that  the  defendant 
contractors  executed  their  note  as  an  evidence  of  certain  indebted- 
ness, and  not  in  payment  thereof,  and  that  it  was  so  accepted, 
shows  that  there  was  no  payment  of  the  debt. 

Stevenson  v.  Stunkard,  716, 720  (10). 
FEDIGBEE— 

Of  cow,  admissible  In  evidence,  in  action  for  negligent  killing  of,  see 
Damages,  1;  Cleveland,  etc.,  R.  Co.  v.  Van  Natta,  608.  611  (3). 
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Api>ellate  C\>urt  may  lnii>ose,  where  defeudunl  persistently  refused 
to  do  Its  duty,  see  Appeal,  89;  Vandalia  R,  Co,  v.  Walsh,  297. 

PHYSICIANS— 

Declaratious  to,  privileged,  see  Evidence,  9;  Indiana  Union  Trac- 
tion Co.  v.  Thomas,  4G8,  475  (9). 

PLEADING. 

I.   CoMPLAiKT,  1-18.  I    III.    Proof  and  Vasiakob.  26. 

IL    Answkb,  17-2A.  > 

PLEADINGh- 

See  Master  and  Sebvaxt,  42-58;  Replevin. 

Complaint  for  damages  for  death  of  person  must  allege  the  names 
of  the  beneficiaries,  as  well  as  their  pecuniary  loss,  see  Action,  2; 
Pittsburgh,  etc.,  R.  Co,  v.  Rvvd,  G35,  041  (.5). 

An  appeal  by  the  plaintiff  prosonts  questions  raised  by  defendant's 
(Toss-coniplaint,  where  decree  was  for  cross-complainant,  see  Ap- 
peal, 10;  McCord  v.  Bright,  275,  28G  (15). 

Carryinc:  back  demurrer  to  answer  and  sustaining  to  complaint, 
assl^ment  of  errors  on,  see  Appeal,  44;  ^ci/ens  v.  Fleshcr,  44, 
45    (3). 

Verdict  unsupported  as  to  one  para^aph  of  complaint,  but  sup- 
ported as  to  others,  will  not  be  overthrown,  see  Appeal,  71 ;  Polk 
V.  Civens,  GG7,  673   (7). 

Special  findings  may  show  erroneous  rulings  on,  to  be  harmless,  see 
Appeal,  74;  Warner  v,  Jennings,  574,  575  (1). 

Where  complaint  is  questioned  on  appeal,  but  special  findings  are 
not,  case  will  be  determined  upon  the  latter,  see  Appeal,  78;  Foii- 
dray  v.  Foudray,  444,  445   (1). 

In  actions  upon  contract,  see  CoNTBAcrd,  30-33. 

In  actions  by  and  against  cori>orations,  see  Cobpobations,  G-8. 

Tn  actions  for  fraud,  see  Fbaud,  2-4;  Wulschner-fStewart  Music  Co, 
V.  Hubbard,  526. 

Complaint  against  guardian  for  necessaries  furnished  to  ward,  see 
Guardian  and  Ward,  1,  2;   Stewart  v.   White,  87. 

Complaint  and  answer  in  injunction  cases,  see  Inji^nction,  4-6. 

Complaint  for  damages  against  salo<m-keeper  for  unlawful  sales, 
see  Intoxicating  Liquors,  3;  Greener  v.  Niehaus,  674,  G77  (4). 

Complaints  for  damages  for  unlawful  sales  of  liquor,  see  Intoxicat- 
ing LiQUOBS,  9,   10. 

Complaint  and  answer  in  actions  upon  Judgments,  see  Judgments, 
24,  25. 

Complaint  for  loss  of  surface  support,  see  Mines,  2;  Panll  v.  Island 
Coal  Co,,  218,  222   (1). 

Complaint  for  negligence  in  construction  of  sewer,  see  Municipal 
Cobp(»ations,  12;  City  of  Garrett  v.  Winterich,  322,  324  (1). 

Complaints  for  negligence,  see  Negligence,  25-37. 

Complaint  for  an  accounting,  see  Partnerships,  11 ;  Adams  v.  Oar- 
mony,  291,  295  (7>. 

Complnint  showin'T  payment  by  note,  see  Payment,  2;  Stevenson  v. 
Stunkard,  71G,  720  (10). 
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CVmiplnlntn  uKainnt  railroad  companies,  see  Rahboado. 

('<iiui)1aii)t  and  niiKWor  iu  case  of  sales,  see  Salks,  S,  9. 

Complaint  for  si)ec'lfir  performance,  see  Specific  Perfobmance. 

Complaint  against  telepbone  company  for  damages  caused  by  fail- 
ure to  light  exchange,  see  Telexjraphs  and  Telephones,  3,  4; 
Cumberland  TcL,  etc.,  Co,  v.  Hatter,  025. 

Statutes  of  other  states  do  not  govern  as  to,  in  this  State,  see  Tbiai., 
1;  Houthem  R.  Co.  v.  McNceley,  12G,  135  (2). 

Comi)lalnt  for  conversion  of  a  horse,  see  Tboveb  and  Convebsion, 
i) ;  Vumhcrland  Tel,  etc.,  Co.  v.  Taylor,  27. 

Vabiance,  see  Railboads,  29. 

I.    Complaint. 

1.  Title. —  Name  of  Court. —  A  complaint  whose  caption  reads: 
"State  of  Indiana,  County  of  Vigo.  In  the  Superior  Court  of  Vigo 
County,"  sufficiently  shows  the  name  of  the  court 

Stevenson  v.  Stunkard,  716, 719  (3). 

2.  Complaint,— Statutori/  Requisites.— The  statute  (§343  Bnrn« 
190S.  8338  R.  8.  188n  requires  only  such  a  statement  of  facts  in 
a  complaint  as  will  enable  a  person  of  common  understanding  in 
know  what  was  intended. 

Baltimore,  etc.,  R.  Co.  v.  Trennepohl,  105, 109  (4) . 

3.  Complaint. — Statutory  Requirements. — The  statute  (§343  Burns 
1908,  §338  R.  S.  1881),  requiring  a  complaint  to  contain  "a  state- 
ment of  facts  constituting  the  cause  of  action,  in  plain  and  con- 
cise language,  without  repetition,  and  in  such  a  manner  as  t  ' 
enable  a  person  of  common  understanding  to  know  what  is  in- 
tended," excludes  innuendos,  recitals,  and  Inferences  that  are  not 
compulsory.  IJolliday  d  Wyon  Co,  v.  O'Donnell,  647, 653  (.">). 

4.  Complaint. — Doubts. — ^Doubts  in  a  complaint  are  always  resolved 
against  the  pleader. 

Holllday  d  Wyon  Co.  v.  O'Donnell,  647, 655  (6) . 

5.  Complaint. — Recitals. — A  complaint  alleging  a  material  fact  by 
recital  only  is  bad.  I{ollidaydWyonCo.y.O'Donnell,(>it7,(^fy  (7) 

6.  Complaint. — Motion  in  Arrest  of  Judgment. — ^A  complaint  Is  suf- 
ficient on  a  motion  in  arrest  of  Judgment  if  it  states  facts  sufli- 
dent  to  bar  another  action  for  the  same  cause. 

South  Shore  Gas,  etc.,  Co,  v.  Ambre,  435, 437  ( 1 ) . 

7.  Demurrer  to  Complaint. —  Amended  Complaint  on  File. —  A  de- 
murrer to  the  "complaint,"  where  an  "amended  complaint,"  is  on 
file,  will  be  considered  as  addressed  to  the  latter. 

Chicago,  etc.,  R.  Co.  v.  Stepp,  353. 355  ( 1 ) . 

8.  Complaint. — Sustaining  Demurrer  to  Paragraph  of. — Farts  Prov- 
able Under  Another. — Whore  the  facts  provable  under  a  para- 
graph of  complaint  are  provable  under  another,  the  sustaining  of 
a  demurrer  to  the  former  is  harmless. 

Conllin  v.  Dougherty.  570.  572  (2). 

9.  Complaint. — Demurrer. — Insubstantial  Objections. — A  complaint 
will  not  be  held  insufficient  on  demurrer,  because  of  insubstantial 
objections.     Pittsburgh,  etc.,  R.  Co.  v.  German  Ins.  Co.,  268,  271  (5K 

10.  Complaint. — Construction. — A  complaint  should  be  tested  by  its 
general  scope;  and  nothing  extrinsic  should  be  considered  which 
impairs  the  result  set  forth  therein. 

Apperson  v.  Lazro,  186, 190  (2). 
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11.  Complaint, — Parties, — Capacities, — Deacriptio  Personae, — flfiir- 
viving  Partners. — A  description  of  defendants,  in  a  complaint,  as 
surviving  partners,  there  being  no  allegation  that  they  were  le- 
gally quallfled  as  such,  is  merely  descriptio  personae. 

Swing  v.  Uilh  140, 144  (7). 

12.  Complaint, — Theory. — The  rule  requiring  a  complaint  to  pro- 
ceed upon  a  definite  theory  should  not  be  refined  to  absurdity  nor 
subverted  to  injustice. 

Baltimore,  etc.,  R,  Co.  v.  TrennepoU,  105, 108  (2). 

13.  Complaint, — Allegations, — Ultimate  Facts, — Only  the  ultimate 
facts  to  be  proved  need  be  alleged  in  a  complaint. 

Indiana,  etc,  OU  Co,  v.  WUJielm,  100, 102  (1). 

14.  Complaint, —  Definiteness. —  Words  and  Phrases. —  "A'eor." —  A 
complaint  alleging  that  defendant  street  railroad  company  start- 
ed its  car  while  plaintiff  was  in  front  thereof  and  "near"  such 
car,  is  bad,  the  word  "near"  being  too  indefinite. 

Cohe  y,  Malloy,  8, 13  (6). 

15.  Complaint, —  Setting  Out  Written  Instrumetits, —  A  complaint 
founded  upon  a  written  instrument  should  set  out  such  instru- 
ment Berkemeier  v.  State,  ex  rel.,  1, 3  (1). 

16.  Amended  Complaint. —  Demurrer, —  Reference  to  Exhibits  of 
Original  Complaint, — The  overruling  of  a  demurrer  to  an  amended 
complaint  founded  upon  a  written  instrument,  such  complaint 
referring  to,  and  making  a  part  thereof,  a  copy  of  such  instru- 
ment attached  to  the  original  complaint,  does  not  constitute  re- 
versible error,  especially  where  the  instrument  was  read  in  evi- 
dence without  objection.  Berkemeier  v.  State,  ex  rel,,  1, 5  (3). 

II.    Answer,  17-24. 

17.  Answer, —  Denial, —  Admissions  in  Other  Paragraphs. —  Where 
the  defendants  file  an  answer  in  general  denial  along  with  affirma- 
tive paragraphs  containing  admissions,  the  plaintid  cannot  rely 
ui)on  such  admissions  in  support  of  his  complaint,  but  must  prove 
every  material  allegation  thereof.    Graves  y,  Oarard,  712,  716  (6). 

18.  Answer. — Initial  Attack  on  Appeal. — Waiver, — Motion  in  Ar- 
rest,— The  sufficiency  of  an  answer  cannot  be  questioned  for  want 
of  facts  for  the  first  time  on  appeal,  nor  will  a  motion  In  arrest 
of  Judgment  in  the  trial  court  question  the  sufficiency  thereof, 
failure  to  demur  constituting  a  waiver  of  the  right  to  question 
same.  Purcell  v.  Hosey,  448, 451  ( 1 ) . 

19.  Plea  in  Abatement. — Construction  of, — Intendments, — A  plea  in 
abatement,  being  a  dilatory  plea,  should  be  strictly  construed,  and 
no  intendments  should  be  made  in  support  thereof. 

C,  Callahan  Co,  v.  Wall  Rice,  etc,  Co,,  372, 373  (1). 

20.  Plea  in  Abatement. — Obviating  Supposable  Special  Answers, — 
A  plea  in  abatement  must  be  accurate  and  precise,  and  must  ob- 
viate every  supposable  special  answer. 

C.  Callahan  Co,  v.  Wall  Rice,  etc,  Co,,  372, 373  (2). 

21.  Plea-  in  Abatement. — References  to  Other  Papers. — A  pleti  In 
abatement  cannot  be  aided  by  references  to  the  process  or  otber 
papers  in  the  case,  where  they  are  not  made  a  part  of  such  plea. 

C,  Callahan  Co.  v.  Wall  Rice,  etc,  Co,,  372,  374  (5). 

22.  Answer, —  Paragraphs. —  Svsfaffthig  Drvinrrrr. —  Proof  Ad- 
missible Under  Another  Paragraph. — It  Is  harmless  to  sustain  a 
demurrer  to  a  paragraph  of  answer,  where  the  facts  contained  in 
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such  paragraph  can  be  proved  under  the  general  denial,  already 
pleaded.  Perry  v.  Acme  Oil  Co.,  207, 210  (3) . . 

23.  Ansicer. — Demurrer  to, — Carrying  Back  to  Complaint, — A  de- 
murrer to  an  answer  may  be  carried  back  and  sustained  to  the 
complaint,  where  such  complaint  is  insufficient 

Cohe  V.  Malloy,  a  10  (3). 
Neyena  v.  Flesher,  44, 45  (2). 

24.  Anstcer, — Failure  to  Cover  Entire  Complaint. — ^A  paragraph  of 
answer  purporting  to  cover  the  complaint  is  bad  if  it  fails  to 
cover  it  entirely.  Wilson  v.  Fahnestock,  35, 41  (3). 

IIL    Pboof  Axn>  Va&iaitce. 

25.  Evidence, — A  recovery  can  be  upheld  only  where  the  evidence 
supportb  the  allegations  of  the  complaint. 

South  Shore  Oas,  etc,,  Co,  v.  Amhre,  435, 441  (8). 

POSSESSION— 

See  Landlord  awd  Tenant. 

Plaintiff's  present  right  of,  necessary  In  ejectment,  see  Ejectment, 
2;  Furst  v.  t^altcrfield,  613,  619  (7). 

Change  of,  in  sales,  see  Sales,  1;  Farmers  Nat,  Bank  v.  Ooyncr, 
335,  340  (7). 

POWEBS— 

See  Deeds  ;  Wills. 

PBESBYTEBIAN  CHTTBCH— 

See  Religious  Societies. 

PBESTTHPnOKS— 

Of  correctness  of  trial  courtfs  mllngB,  see  Appeal,  65-67. 

Sufficiency  of,  to  suM>ort  verdict,  see  Cabbiebs,  9;  Louisville,  etc.. 
Traction  Co,  v.  Worrell,  480,  490  (15). 

That  title  bonds  are  final  contracts,  see  Contracts,  11 ;  Wyaong  v. 
Rells,  238,  241  (4). 

That  farm  placed  by  father  In  son's  name  constitutes  an  ndvance- 
mont.  Foe  Deeds,  12;  Graves  v.  Oarard,  712,  714  (4). 

That  Jury  considered  instructions,  see  Tbial,  21;  Berkemeier  v. 
State,  ex  reh,  1,  8  (8). 

In  favor  of  general  verdict,  see  TbiAL,  30,  31. 

PRINCIPAL  AND  AGENT— 

Railroad  company  liable  for  assault  by  conductor  upon  passenger, 
see  Carriers,  10;  Baltimore,  etc.,  R,  Co,  v.  Dat^,  375,  379  (2). 

Complaint  showing  execution  of  contract  by  agent,  see  Contracts, 
30:  Colt  V.  La  wrencchurg  Lumber  Co.,  122,  124  (1). 

See  Insurance,  2-6;  Michigan  Mut.  Life  In^.  Co.  v.  Thompson,  180. 

Lien  of  agent  see  Liens.  2-0;  Welker  v.  Appleman,  699. 

Evidence  showing  that  husband  was  wife's  agent,  see  Mechanics' 
Liens  ;  Colt  v.  Latrrenrehurg  Lumhrr  Co.,  122, 125  (3). 

Service  on  special  apent  of  foreign  corporation,  see  Process.  1;  C, 
CaUahan  Co.  v.  Wall  Rice,  etc.,  Co.,  372,  875  (6), 
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Replevin  by  principal  against  agent,  who  holds  lien  for  services,  see 
Kepjlevin,  3,  4;  Welker  v.  Appleman,  699. 

1.  Local, — Power  to  Appoint  Agent. — Insurance, — The  local  agent 
of  an  insurance  company  for  a  county  has  no  implied  power  to 
appoint  another  as  an  agent  of  such  company. 

Michigan  Mut.  Life  Ins,  Co,  v.  Thompson,  180, 183  (2). 

2.  Corporations. — ^Superintendent, — Trust, — ^The  relation  existing 
between  a  cori)oration  and  its  superintendent  is  that  of  principal 
and  agent,  and  therefore  is  one  of  confidence  and  trust. 

Bedford  Coal,  etc.,  Co,  v.  Parke  County  Coal  Co.,  390, 391  (1), 

3.  Sales. — Corporatiofis, — ^The  agent  of  a  cori)oration  has  no  right 
to  sell  the  property  of  the  corporation  to  himself. 

Bedford  Coal,  etc,,  Co,  v.  Parke  County  Coal  Co,,  390. 392  (2). 

4.  Commi'SSions. — Liens  for. — Contracts, — Completion. — When  the 
time  for  payment  of  an  agent's  commissions  is  not  si>ecified,  they 
are  due  upon  the  completion  of  the  service. 

Welker  v.  Appleman,  099, 706  (8) . 

5.  Liens. — Delivery, — An  agent  who  purchases  wool  and  delivers 
It  on  board  cars  for  his  principal,  has  the  right  to  retain  i)Osses- 
siou  thereof  until  his  commissions  are  paid. 

Welker  v.  Appleman,  099,  707  (10). 

0.  Ifafification. — ^A  principal  who  with  full  knowlediro  of  his 
agent's  acts,  approves  them,  thereby  ratifies  such  acts,  and  they 
are  as  binding  as  though  done  with  his  authority  in  tlio  first  in- 
stance;   and  such  ratification  cannot  be  recalled. 

Welker  v.  Appleman,  (JOO,  710  (10). 

7.  Exceeding  Authority. — ^A  principal  cannot  be  compelled  to  ac- 
cept from  an  agent  goods  purchased  in  excess  of  his  authority. 

Welker  Y.  Appleman,  099,  711  (17). 

8.  Undisclosed  Principal, — TAahility. — A  principal  who  is  undis- 
closed at  the  time  of  the  execution  of  a  contract  is  liable  thereon 
nevertheless.  Colt  v.  Latcrenccburg  Lumber  Co.,  122, 125  (4). 

0.  Interrogatories. —  Inferences  Against  Verdict. —  Liens. —  Sur- 
render of  Possession, — An  aiLswer  to  an  Interrogatory  to  the  jury 
showing  the  contract  between  an  agent  and  his  principal  to  be 
that  the  agent  should  purchase  wool,  that  the  principal  should 
furnish  the  nw^ssary  money  for  payment,  and  sacks  for  storing, 
and  that  for  "storing,  saclcing  and  delivering  the  same  on  board 
the  cars  as  aforesaid,"  the  agent  should  receive  one  cent  per 
pound  for  the  wool  purchased,  cannot  be  construed  with  an  an- 
swer to  another  Interrogatory  making  it  read  that  the  agent 
should  deliver  the  wool  "to  plaintiff  on  board  the  cars  at  the 
depot  for  shipment,"  especially  where  in  tlie  latter  answer  the 
jury  expressly  denied  the  execution  of  the  contract  as  thus  con- 
tended for.  Welker  v.  Appleman,  699, 705  (5) . 

10.  IntcfTogatories. — Liens. — Agents, — Delivering  to  Principal, — 
Answers  to  interrogatories  that  an  agent  contracted  to  deliver 
wool  to  his  principal  on  board  the  cars  for  shipment,  are  not  in 
iriHvoncilable  conflict  with  a  general  verdict  for  the  agent,  where 
his  answer  averred  that  he  retained  a  lien  for  his  services  upon 
such  wool  so  delivered.  Welker  \\  Appleman,  Ci^.lO^^  il). 

11.  Instructions. — When  Shoio^h  Harmless  by  Interrogatories. — 
AgentH,-  -Exceeding  Ptnrers. — An  instruction  that  an  agent  is  f*n- 
titled  to  possession  of  goods  bought  until  his  principal  pays  to 
him  the  purchase  pric*e  and  his  commissions,  though  such  agent 
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exceeded  his  authority.  Is  hnrmless.  where  answers  to  interrog- 
ator los  show  that  he  did  not  exceed  hlH  authority. 

Welker  v.  Applemariy  699, 709  (15). 

12.  Vtnlisputrd  Facts. — Queation  for  Court. — Where  the  facts  are 
uiHliH|)iitod,  the  question  whether  a  i)ertfon  is  the  agent  of  another 
is  one  for  the  court. 

Michigan  Mut.  Life  Ins.  Co,  v.  Thompson,  180, 183  (1). 

PBINCIPAL  AKD  STTBETY— 

In  absence  of  cross-errors,  sureties  cannot  have  their  re^)ective 
rl^htH  adjusted,  see  Appeal,  62;  State,  ex  reZ.,  v.  Carey,  G59, 

Ai)|»ellate  Court  will  not  weljch  evidence  to  determine  whether  ho»- 
1)11  nd  or  wife  was  principal,  see  Appeal,  JH;  Warner  v.  Jennings, 
574,  r»77  (4). 

Wife's  deed  in  satisfaction  of  debt,  see  Deeds,  15;  Warner  v.  Jen- 
nhnfs,  574,  577  (5). 

Charging  suret>^hip  debts  against  husband's  interest,  see  Descent 
AND  DisTWBUTiox,  2;  Kinncy  v.  Ueuring,  590,  594  (1). 

1.  Married  Woman. — Xotes. — ^A  contract  of  suretyship  entered  into 
by  a  married  woman  is  void. 

Opperman  v.  Citizens  Bank,  401, 403  (1), 

2.  BondJi. — yotcfi. — TAahilitiey. — The  bondsmen  for  a  contractor  are 
not  liable  on  a  note  executed  by  such  contractor  for  material 
used,  though  they  may  be  liable  for  the  debt  evidenced  by  such 
note.  Stevenson  v.  Stunkard,  716, 721  (11). 

PRIVITY— 

Of  contracts  does  not  exist  between  purchaser  of  street  railroad 
proi)erty  at  foreclosure  sale,  and  railroad  company  as  to  prior 
contract  exe<'uted  betwiM*n  such  companies,  see  Contracts,  17; 
Evansville,  etc..  Traction  Co.  v.  Evansville  Belt  R.  Co.,  155, 164 
(8). 

PBOCEDTTBE— 

Mere  matters  of,  may  he  disregarded  on  appeal,  see  Appeal,  97; 
Feat hrruff ill  v.  Dougherty.  452,  455  (4). 

Where  cau.ne  of  action  arises  in  foreign  state,  see  Negligence,  30; 
Cohe  V.  Malloy,  8,  10  (2). 

PBOCESS— 

Want  of,  may  constitute  excusable  neglect  sufficient  to  warrant 
setting  aside  of  Judgment,  see  Judgment,  8;  Orojf  v.  Warner, 
544,  548  (1). 

1.  Foreign  Corporations, — Special  Agents. — Service  of  process  on 
the  sixh'IhI  agent  of  a  foreign  coqwration  is  valid  where  such 
agency  subsists,  and  Is  not  valid  if  such  agency  has  terminated- 

C.  Callahan  Co.  wWaJl  THce,  etc.,  To,,  372.  375  («). 

2.  Bcfurv. — Corporations. — Jurisdiction. — A  sheriflTs  return  show- 
ing senii'e  up<m  the  secTetary  of  the  defendant  corjwratlon,  "he 
l>elnjr  the  hijrliest  officer  of  said  company  found  within  my  baili- 
wick," confers  jurisdiction  upon  the  court. 

Oroff  V.  Warner,  544, 549  (2). 
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Abusive  langiiaso  not  suiTicient.  for  assault  and  battery,  see  Cab- 
RiERS,  11;  Hnltimorc,  clc,  //.  Co.,  v.  Doris,  :\7'k  .'570  (8). 

For  assnnlt  and  bjiltory,  iustructioii  coneenunj;,  see  Carriers,  12; 
lialtinion;  etc.,  Jr  Co.  v.  Damti,  :575,  JiTli  (4). 

FBOXIMATE  CAUSE— 

See  Negligence, 

PUBLIC  POLICY— 

Acceptance  of  benefits  of  contract  void  as  against,  does  not  estop, 
see  Estoppel,  1;  Wilson  v.  rahiw.^tock.  3r»    t3  (<>). 

Contract  for  alimony,  prior  to  judtrniont,  contrary  to,  see  Husband 
AND  Wife,  1;  Wilson  v.  Fahnestock,  85,  41  (5). 

PUNITIVE  DAHAGES— 

May  be  assessed  against  railroad  company  for  assault  upon  pas- 
senger, see  Cabbiebs.  2;  Baltimore,  c/c,  H,  Co.  v.  Davis,  375, 
380  (6). 

QUANTUM  MERUIT— 

Action  on,  see  Attobney  and  Client,  5,  0;  Tong  v.  Orr,  681. 

QUIETING  TITLE— 

Where  decree  was  for  cross-complainant,  an  appeal  by  the  plain- 
tiff brings  whole  case  before  court,  on  appeal,  see  Appeal,  10; 
McCord  V.  Hrifiht,  275,  280   (15). 

Powers  of  Conveyance. — Wills. — Life  Estates. — A  life  tenant,  who 
is  given  power  under  the  testator's  will  to  convey  the  fee-simi>le 
title,  may  not  maintain  a  suit  to  quiet  the  title  to  the  right  to 
convey  under  such  i)ower.  Foudrayy.  Foudray,  444,  448  (7). 


BAILBOADS. 

I.   Location  and  Stations,  1. 
II.    Rights  op  Way,  2. 


III.    Operation, 

(a)  Duty  to  Operate,  3. 

(b)  Injuries  to  Licensees  and 

Trespassers,  4-9. 


(c)  Accidents  at  Crossings, 
10-27. 

(d)  IN.IURIKS  TO  Persons  on  ob 

Near  Tkacks.  28-3h. 
Ce)  Injuries  to  ANiaiALSt  37,  38. 
(f )  Fires.  39, 40. 


See  Cabbiebs;  Eminent  Domain;  Masteb  and  Sebvant;  Negli- 
gence. 

Penalty  may  be  imposed,  on  appeal,  where  company  persistently 
refused  to  fence  its  right  of  way,  see  Appeal,  80;  Vandalia  R.  Co. 
v.  Walsh,  297. 

Whore  justice  of  judgment  In  highway  crossing  case  seems  doubt- 
ful, new  trial  may  be  ordered,  see  Appeal,  98;  Chieago,  etc.,  /?. 
Co.  V.  ^tepv,  35,3,  359  (5). 

Liable  for  failure  to  stop  and  receive  passenger,  see  Cabriers,  4 ; 
Indiana  Union  Traction  Co.  v.  IJeller,  .385,  .389  (7). 

Consideration  necessary  in  crossing  contracts  between  railroad  and 
street  railroad  companies,  see  Contracts.  13;  Eransville,  etc.. 
Traction  Co.  v.   Eransville  Belt  R.  Co.,  1.55.  161    (2). 

Damages  recoverable  for  negligent  killing  of  a  cow.  see  Damages,  1; 
Cleveland,  etc.,  R,  Co,  v.  Van  Natta,  008,  Gil  (3). 
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Breach  of  <oveimiit  to  construct  road,  see  Deeds,  10;  Polk  v.  Qivcns, 

mi,  071  (ii). 

oiM'xiMTts  Opinion  as  to  caiiso  of  au  accident,  see  Evidence,  13; 
Cihriinuiti,  etc,  EUvtrir  ♦S/.  li.  Co.  v.  Cook,  303,  307  (2). 

t^lKxial  assessments  of,  for  taxation,  by  auditor  and  treasurer,  may 
Ik»  enjoined,  see  Injunction,  2;  Cleveland,  etc,  R.  Co.  v.  Ensley, 
538,  i>43  (3). 

Franchises  jfranted  to.  by  cities,  see  Mi^nicipal  Cobpobations,  1; 
I':rattftriUe,  etc..  Traction  Co,  v.  Evansvillc  Belt  R.  Co.,  155, 
1«1    (1), 

IJal)le  to  insurance  company  for  loss  caused  by  negligently  setting 
fires,  s<*e  Si'nROiJATioN ;  Pittsburgh,  etc.,  R.  Co,  v.  German  /«-». 
Co..  2<;h,  2UU   (1). 

Onilttwl  proi)erty,  see  Taxation. 

I.    Location  and  Stations. 

1.  liuildintjH  year  Track. — ScfjUfjence. — A  railroad  company's 
maintenance  of  a  shcHl  and  a  ricic  of  ties  along  its  track,  so  as  to 
obstruct  the  view  of  travelers  using  the  hlirhway.  does  not  consti- 
tute negligence  as  a  matter  of  law,  but  the  manner  of  mainte- 
nance may  constitute  negligence. 

ChicQijo,  etc..  R.  Co.  v.  Utepp,  353, 358  (4). 

II.    RifiiiTS  OF  Way. 

2.  Btrect  Crossing. — Duty  to  Repair. — yegligcnce. — ^The  failure  of 
a  railroad  company  to  grade,  plank,  or  gravel  its  track  across  a 
sidewalk  in  a  town  constitutes  a  violation  of  the  law  (§$5250* 
5254  Bums  1908,  Acts  ia05.  p.  233),  and  is  negligence  per  tse. 

Pittsburgh,  etc.,  R.  Co.  v.  Reed,  635, 046  (11). 

III.    Operation. 

(A)  Duty  to  Opebate,  3. 

3.  Complaint. — Jntcrurban  Railroads. — Failure  to  Rtop  to  Receive 
PaHHcntjcrH. — Tort. — A  complaint  alleging  that  defendant  inter- 
urban  railroad  comi)any  negligently,  carelessly,  wilfully  and  know- 
ingly ran  Its  car  past  the  jilaintifT  who  was  desirous  of  taking 
passage  thereon,  by  reason  of  which  he  was  compelled  to  walk 
all  night,  to  his  damage,  states  an  action  in  tort. 

Indiana  Union  Traction  Co.  v.  Heller,  385, 388  (5). 

(B)  iNJmrca  to  Licensees  and  Trespassers,  4-9. 

4.  Complaint. —  Railroads. —  Care  Totcard  Shippers. —  Assumption 
of  Risk. — A  complaint  alleging  that  the  plaintiff  was  an  employe 
of  a  shlpijer  on  defendant  railroad  company's  road,  and  that 
while  he  was  loading  a  box-car  defendant  negligently  ran  its  loco- 
motive against  such  car.  to  his  injury,  states  a  cause  of  action, 
there  being  no  assumption  of  risk  in  the  case. 

Baltimore,  etc.,  R.  Co.  v.  Trennepohl,  105. 107  (1). 

5.  Complaint. — Railroads. — ycfjlifjence. — Theory. — ^The  theory  of  a 
complaint  alleging  that  defendant  railroad  company  negligently 
ran  its  locomotive  against  the  box-car  in  which  plaintiff  was 
loading  freight  for  a  shipper.  Is  that  of  negligence. 

Baltimore,  etc.,  R.  Co.  v.  Trennepohl,  105. 108  (3). 

6.  Complaint. — Railroads. — Negligent  Running. — Slippen/  Tracks. — 
Under  an  allegation  that  defendant  railroad  company  negligently 
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ran  its  locomotive  against  the  box-car  in  which  the  plaintiff,  a 
8hipper*s  sen-ant,  was  working,  admits  proof  of  a  slippery  track 
as  a  contributing  cause  of  such  collision. 

Baltimore,  etc.,  R.  Co.  v.  Trennepohh  105, 109  (5). 

7.  Negligence, — Complaint. — Wilful  Injury. — ^A  complaint  allejsing 
that  defendant  railroad  company  and  certain  of  its  servants  "wil- 
fully" did  certain  acts  causing  injuries  to  the  plaintiff,  without 
alleging  that  defendants  "intended  wilfully  and  purposely  to 
inflict  the  Injury  complained  of,"  is  bad  on  demurrer,  amounting 
merely  to  a  charge  of  ordinary  negligence. 

Southern  R.  Co.  v.  McNeeley,  126. 127  (1),  138  (1),  139  (1). 

8.  yegligencc. — Complaint. — Licensees. — Care. — ^A  complaint  alleg- 
ing that  a  father  and  his  children  were  walking  along  a  railroad 
track,  that  the  defendant  railroad  company's  servants  saw  the 
perils  of  one  of  such  children  in  time  to  stop  the  train,  but  failed 
to  stop  it,  tlieroby  killing  such  child,  shows  that  such  child  was  a 
licensee,  and  that  the  company  owed  no  care  except  to  avoid 
injury  after  discovery  of  the  peril. 

Ziehm  v.  Pittsburgh,  etc.,  R.  Co.,  93, 94  (1). 

9.  Negligence. — Interrogatories. — Instructions. — Licensees. — Where 
the  answers  to  the  interrogatories  show  that  the  railroad  com- 
pany's servants,  after  seeing  decedent,  a  licensee,  by  the  use  of 
ordinary  care  could  not  have  avoided  the  killing  of  decedent,  it 
affirmatively  appears  that  the  plaintiff  cannot  recover,  and  errors 
in  the  giving  of  Instructions  are  harmless. 

Ziehm  v.  Pittsburgh,  etc.,  R.  Co.,  93, 95  (3) . 

(C)     Accidents  at  Crossings. 

10.  Complaint. — Negligence. — ^A  complaint  alleging  facts  showing 
that  the  plaintiff's  decedent  was  proceeding  slowly  and  carefully, 
and  was  looking  and  listening  when  he  drove  along  the  street 
toward  the  railroad  crossing,  and  that  by  reason  of  obstructions 
he  was  unable  to  see  or  hear  the  approaching  train,  that  when 
he  had  driven  upon  the  track  defendant  ran  its  train,  without 
warning,  and  in  violation  of  the  city  ordinance,  against  decedent's 
horse  and  wagon,  inflicting  fatal  injuries  upon  decedent,  does 
not  show  that  decedent  was  guilty  of  contributory  negligence. 

Southern  Ind.  R.  Co.  v.  Drenncn,  14, 18  (2). 

11.  Complaint. — Negligence. — Last  Clear  Chance. — A  complaint  al- 
leging that  as  the  plaintiff's  decedent  was  driving  slowly  and 
carefully  along  the  street  and  upon  the  railroad  crossing  the  de- 
fendant railroad  company  negligently,  without  warning,  and  In 
violation  of  the  city  ordinance  ran  upon  decedent  inflicting  fatal 
injuries,  sufficiently  presents  the  question  of  defendant's  liability 
under  the  rule  of  the  last  clear  chance. 

Southern  Ind.  R.  Co.  v.  Drenncn,  14, 19  (4). 

12.  Complaint. — Defective  Street  Crossings. — Injuring  Pedestrians. 
— A  complaint  alleging  that  defendant  railroad  company  negli- 
gently left  a  dangerous  opening  in  it.s  track  on  a  street  crossing, 
that  plaintiffs  decedent,  a  pedestrian,  in  attempting  to  cross  the 
track  had  his  foot  cauglit  In  snch  opening,  and  that  while  so  fas- 
tened, defendant,  knowing  of  <lece<lent's  condition,  ran  its  train 
over  him.  killing  him,  and  that  he  left  certain  children  and 
grandchildren,  states  a  cause  of  action. 

Pittsburgh,  etc.,  R.  Co.  v.  Rrrd.  fi.S.^  im  (1 ). 

13.  Complaint. — Defectire  Street  Crossings. — Running  Uncontrolled 
Cars, — A  complaint  alleging  that  defendant  railroad  company  left 


812  INDEX. 

BAILBOADS— Oontlnaed. 

an  oi)enIng  In  its  track  on  a  street  croesfn?,  that  the  plaint!ff*8 
dectHleiit,  a  iKHlestrlan,  in  attempting  to  cross  the  track  had  hla 
foot  caught  in  Hucb  opening?,  and  that  while  so  caught,  and  of 
whii'h  fact  the  defendant,  by  the  use  of  reasonable  care,  should 
have  known,  the  defendant  neKligently  ran  certain  uncontrolled 
cars  over  him,  killing  him,  and  that  he  left  certain  children  and 
grandchildren,  states  a  cause  of  action. 

Pittsburgh,  etc.,  R.  Co,  v.  Reed,  635, 638  (2). 

14.  Complaint. —  Defective  Street  CroHsing. —  Injuring  Pedes- 
triauH, — A  complaint  alleging  that  the  defendant  railroad  com- 
pany negligently  left  an  oi>ening  on  the  street  crossing,  that  the 
plaintiff's  decedent,  a  iK^destrian,  had  his  foot  caught  therein, 
that  while  so  caught  the  defendant  negligently  ran  its  train  over 
him,  and  that  he  left  children  and  grandchildren,  states  a  cause 
of  action.  Pittsburgh,  etc.,  R.  Co,  v.  Reed,  035, 639  (3). 

15.  Complaint. —  Ifightcay  Crossinf^  Accidents. —  A  paragraph  of 
coniiilnint  alleging  that  the  plaintifTs  decedent  attempted  to  cross 
defendant  railroad  company's  track  upon  a  highway,  that  he 
looked  and  listened  but  neither  saw  nor  heard  a  train,  that  de- 
fendant negligently  failed  to  soun€l  the  whistle  or  ring  the  bell, 
and  ran  over  and  killed  said  decedent,  and  another  paragraph 
alleging  that  the  defendant  platted  a  shed  and  a  pile  of  ties 
along  its  track,  thereby  obstructing  a  view  thereof,  that  the  de- 
cedent looked  and  listened,  but  neither  saw  nor  heard  the  ap- 
proaching train,  and  that  defendant  negligently  failed  to  ring  the 
bell  or  sound  the  whistle,  and  ran  upon  and  killed  the  decedent, 
severally  state  a  cause  of  action. 

Chicago,  etc.,  R,  Co.  v.  Stepp,  353, 355  (2). 

16.  Complaint. — ycgligence  of  Employes. — TAne  of  Duty. — ^A  com- 
plaint against  a  railroad  company  for  killing  a  traveler  upon  a 
highway  crossing  need  not  allege  directly  that  the  negligent  acts 
of  its  servants  causing  such  death  were  committed  while  In  the 
lino  of  duty,  where  the  complaint  otherwise  shows  it. 

Chicago,  etc.,  R.  Co.  v.  Stepp,  353, 357  (8), 

17.  Complaint. — Crossings. — Proximate  Cause. — A  complaint  alleg- 
ing that  defendant  railroad  company  "negligently  failed  to  blow 
the  whistle  eighty  rods  from  said  [highway]  crossing,  and  n^- 
li^ently  failed  to  ring  the  bell  continuously  as  It  approached  said 
crossing,  and  negligently  ran  said  locomotive  and  one  car  attached 
thereto  at  a  high  and  dangerous  rate  of  speed,  to  wit,  sixty  miles 
an  hour,  ♦  *  *  again.st  said  buggy  in  which  the  plaintiflTs  de- 
ctKlent  was  rldincr,  ♦  *  *  and  negligently  killed  the  plaintiffs  de- 
cedent," is  sufficient,  and  shows  that  the  proximate  cause  of  the 
death  was  the  dangerous  8i)eed  coupled  with  the  failure  to  give 
the  statutory  signals. 

Clevelami,  etc.,  R.  Co.  v.  Houghland,  73.  75  (1) . 

18.  Complaint. —  'Segliqcnce. —  Street  Railroads. —  Running  Over 
Persons. — A  complaint  alleging  that  while  plaintiff  was  attempt- 
ing to  go  upon  one  of  the  defendant's  street-cars  she  went  in 
front  of  such  car  while  it  was  standing,  and  that  defendant 
started  such  car  without  the  ringing  of  the  bell  or  sounding  of 
the  gong,  or  the  giving  of  any  other  warning,  and  ran  it  against 
plaintitT.  to  her  damage,  fails  to  state  a  cause  of  action. 

Cohey.]\falloy,H,-i2  (5). 

19.  Complaint. — Tntrrurhan  Railroads. — Collision  tcith  Vehicle, — 
A  complaint  alleging  that  the  motormau  of  defendant  interurban 
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railway  company's  car  rau  the  same  at  a  dangerous  rate  of  speed 
uiHHi  a  public  liiglnvay.  tliat  such  motormau,  defendant's  servant, 
negligently  made  a  loud  noise  with  his  gong,  thereby  frightening 
(he  plaintiff's  hoi^ses,  that  such  motorman  saw  that  the  horses 
were  frightened,  that  he  negligent^'  failed  to  stop,  thereby  strik- 
ing such  wagon  and  injuring  the  plaintiff,  sufficiently  shows  that 
such  motorman  was  in  defendant's  service  and  was  acting  within 
the  scoi)e  of  his  duties,  and  states  a  cause  of  action. 

CiticinnaH,  etc.,  Electric  8t.  R.  Co.  v.  Cook,  303, 3(X>  (1). 

20.  Instructions. — Interurban  Railroads. — Collision  with  Vehicle. — 
Contrihutory  Negligence  of  QuvHt. — An  Instruction  that  if  a  pas- 
sive guest  of  a  driver  of  a  vehicle  has  no  authority  to  direct  or 
control  the  driver,  and  has  no  reason  to  susiiect  the  driver's  lack 
of  prudence  or  skill,  and  has  no  reason  to  think  that  the  horses 
are  wild,  vicious,  or  unmanageable,  the  negligence  of  the  driver 
cannot  be  Imputed  to  siich  guest,  is  correct. 

Cincinnati,  etc.,  Electnc  St.  R.  Co.,  v.  Cook,  303, 307  (3). 

21.  Instructions. — Interurban  Railroads. — Use  of  Highway. — In- 
structions that  a  franchise  granting  to  an  interurban  railroad 
company  the  right  to  place  Its  track  in  a  public  highway  and  to 
operate  Its  cars  thereon,  does  not  prevent  the  ordinary  use  of  such 
way  by  the  public  for  the  purposes  of  travel,  but  that  such  com- 
pany must  use  ordinary  care  to  prevent  Injuries,  are  not  harmful, 
though  no  controversy  over  the  law  therein  existed. 

Cincinnati  etc.,  Electnc  St.  R.  Co.  v  Cook,  303,  308  (4). 

22.  Instructions. —  Imputed  Negligence. —  Interrogatories. —  Curmg 
Error. — ^The  refusal  to  give  certain  instructions  concerning  Im- 
puted negligence  Is  not  harmful,  where  the  court  has  fully  in- 
structed on  such  point;  and  favorable  answers  to  interrogatories 
on  such  iwlnts  would  render  harmless  any  error  In  refusing  such 
Instructions.  Cleveland,  etc.,  R.  Co.  v.  Hough  land.  73,  76  (3). 

23.  Starting  Cars  Without  Warning. — Negligence. — The  starting  of 
a  street-car  while  a  person  Is  crossing  the  track  In  front  thereof 
might  or  might  not  be  negligence.  Cobev.  Malloy.8, 13  (7). 

24.  Street  Crossings, — Last  Clear  Chance. — Where  defendant  rail- 
road company's  engineer  saw  plaintiff's  horse  become  unmanage- 
able on  a  street  crossing  in  time  to  stop  his  train  without  a  col- 
lision, and  he  failed  to  stop  the  train,  such  company  is  liable  for 
the  damages  under  the  rule  of  last  clear  chance. 

Southern  Ind.  R.  Co.  v.  Dretinen,  14, 27  (11). 

25.  Highway  Crossing  Signals. — Failure. — Excuses. — Where  a  trav- 
eler on  a  public  highway  near  a  railroad  crossing  heard  the 
whistle  of  the  locomotive  at  a  crossing  one-half  mile  away,  such 
signal  "filled  the  purpose  of  the  law  in  requiring  a  whistle  to  be 
sounded  within  eighty  or  one  hundred  rods  of  a  highway  cross- 
ing," which  the  traveler  was  about  to  cross. 

Cleveland,  etc.,  R.  Co.  v.  Houghland,  73, 81  (4). 

26.  Highi€>ay  Crossings. — Contributory  Negligence. — Where  a  father 
was  riding  in  a  buggy  on  a  highway  with  his  son  who  was  driv- 
ing, at  a  distance  of  230  feet  from  a  railroad  crossing,  and  they 
heard  the  whistle  of  an  engine  at  a  highway  crossing  one-half  mile 
away,  and  drove  toward  the  crossing  and  upon  arriving  at  a 
point  thirty  feet  from  the  crossing  they  slowed  the  horse  to  a 
walk  but  did  not  stop,  the  fog  being  so  dense  that  the  trafn  was 
not  visible  over  100  feet,  and  the  train  failed  to  sound  the  whistle 
or  to  ring  the  bell,  the  train  running  at  sixty  miles  per  hour. 
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nnd  kilihi^  the  fatlier  on  the  crossing,  fluch  father  was  guilty  of 
tout ri hut ory  iio^lijrciice  im  a  luatter  of  hiw.  PUtshnryh^  etc.,  R, 
Co,  V.  Linich,  48  Iml.  App.  177,  (liHtiuguiRhed. 

Clvrclaiid,  clc,  H.  Co.  v.  Houghland,  73, 81  (G),  82  (6). 

27.  Ilifthway  f^ros.sinf/s. —  Contributory  Xcgligcncc. —  A  traveler 
niH)n  a  highway  kuowiiiK  that  a  Iraiu  Is  aj>proa('hlng  a  half-mile 
away  Is  guilty  of  contributory  negligenc*e  as  a  matter  of  law  If 
he  attempts  to  cross  the  track,  witliout  stopi)ing  to  listen,  and  he 
has  no  riglit  to  rely  ui^on  the  sounding  of  the  whistle  or  the 
ringing  of  the  bell  for  his  cTossing,  though  the  fog  is  so  dense 
that  he  cannot  see  the  approaching  train  over  100  feet. 

Cleveland,  cte.,  IL  Co.  v.  Uoughland,  73, 84  (7). 

(D)     Injuries  to  Persons  on  or  Near  Tracks. 

28.  Care. — Ordlnaneen. — PrvHumptions. — Travelers  using  the  streets 
of  a  city  arc  not  re<iuired  to  use  more  than  ordinary  care  in 
crossing  railroad  tracks  in  the  streets,  and  they  have  a  right  to 
rely  upon  the  presumi)tIons  that  railroad  companies  will  exercise 
due  care  and  will  obey  city  ordinances. 

Southern  Ind.  R,  Co,  v.  Drennen,  14, 18  (3). 

29.  Pleading. —  Reeorery. —  Variance. —  Negligence. —  Last  Clear 
Chance. — Where  defendant's  negligent  killing  of  the  decedent 
is  alleged  generally,  and  the  evidence  shows  that  defendant  was 
guilty  under  the  rule  of  the  last  clear  chance,  the  plaintilTs  re- 
covery is  **8ecunduin  allegata  et  probata.*' 

Southern  Ind.  R.  Co.  v.  Drenncn,  14, 26  (8). 

30.  Negligence. — Complaint.— Erecting  Bridge  too  Close  to  Track. — 
A  complaint  alleging  that  the  plaintiff  was  the  head  brakenian 
of  a  freight-train,  that  he  was  required  to  ride  in  the  cab  of  the 
engine  and  to  obser\'e  the  rear  end  of  the  train  at  all  times,  that 
defendant  railroad  company  negligently  maintained  a  bridge  sup- 
ported by  iron  i)osts  which  were  four  feet,  nine  and  one-half 
inches  from  the  rail,  tliat  such  posts  could  have  been  pla(*ed  far- 
ther away  without  detriment  to  the  bridge,  that  the  plaintiff 
while  passing  such  point  at  night  leaned  out  to  observe  the  rear 
end  of  hi.M  train  and  was  struck  and  killed,  leaving  a  widow  and 
two  children,  states  a  cause  of  action  on  behalf  of  such  decedent's 
administrator.  Baltimore,  etc.,  R.  Co.  v.  McOsker,  255,  256  (1). 

31.  Instruct i/)ns. — Damages. — Considering  All  the  Facts. — An  in- 
struct ion  that  in  determining  the  defendant's  negligence  and  the 
plaintiff's  damages  the  jury,  among  other  things,  should  consider 
"all  other  facts  and  circumstances  in  the  case"  should  not  be 
held  erroneous,  unless  it  was  prejudicial. 

Pittsburgh,  etc.,  R.  Co.  v.  Reed,  635, 646  ( 12) . 

32.  Negligence. — Instructions. — Issues. — References  to  Complaint. — 
An  instruction  that  "the  plaintiff  seeks  to  recover  from  the  de- 
fendant *  *  *  damages,  alleged  to  have  been  sustained  by  reason 
of  the  ♦  ♦  ♦  negligence  of  defendant  In  running  a  car  with  great 
violence  against  another  one,  ♦  ♦  ♦  while  plaintiff  was  in  said 
car  helping  to  unload  same,"  and  that  "the  circumstances  under 
which  the  alleged  injury  was  inflicted,  the  manner  in  which  it 
was  alleged  to  have  been  inflicted,  and  the  nature  and  extent  of 
the  alleged  injuries  are  more  fully  set  out  in  the  complaint,"  is 
not  bad  for  failing  to  state  the  Issues,  or  the  facts  necessary  to  a 
recovery,  the  material  Issues  being  stated  in  other  instructions. 

Toledo,  etc.,  R.  Co.  v.  MUler,  227, 230  (2),  232  (2). 
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33.  Instructions. — Contributory  'Negligence, — ^An  Instruction  that  If 
the  plaintiff's  "contributory  negligence  caused  his  injury,  that 
will  defeat  his  right  to  recover  in  this  action ;  but  *  ♦  *  it  is  not 
necessary  for  the  plaintiff  in  such  action  to  allege  or  prove  the 
want  of  contributory  negligence  on  the  part  of  the  plaintiff,"  and 
that  "contributory  negligence  on  the  part  of  the  plaintiff  shall  be 
a  matter  of  defense,  and  such  defense  may  be  proved  under  the 
answer  of  general  denial,"  is  not  erroneous. 

Toledo,  etc.,  R.  Co,  v.  Miller,  227,  232  (7). 

34.  Vegligence. — Instructions. — Moving  Cars  Wfiich  Were  Being  Un- 
loaded,— An  instruction  that  If  defendant  railroad  company,  while 
the  plaintiff  was  unloading  a  car  of  coal  for  a  consignee,  knew 
of  such  unloading,  or  should  have  known  thereof,  then  the  de- 
fendant "bad  no  right,  while  switching  cars  in  the  vicinity  of 
said  car  to  be  so  unloaded,  to  run  another  car  so  as  violently 
and  suddenly  to  move  the  same  in  such  a  manner  as  might  reason- 
ably be  expected  to  cause  Injury  to  the  plaintiff,"  without  notice 
or  warning  to  the  plaintiff,  is  not  misleading  on  the  ground  that 
it  assumes  material  facts  as  proved,  where  other  instructions 
left  the  facts  to  the  Jury. 

Toledo,  etc.,  R.  Co,  v.  Miller,  227, 234  (8). 

85.  Negligence. —  Instructions. —  Moving  Cars  While  Being  Un- 
loaded.—An  instruction  that  if  the  plaintiff  was  engagd  in  un- 
loading a  coal-car  for  a  consignee,  and  a  freight  train  passed  on 
the  main  track  "this  mere  knowledge  would  not  be  notice  to  him 
[plaintiff]  that  such  train  would  lie  run  In  on  said  switch,  and 
the  cars  thereof  run  against  the  car  in  which  he  was  working, 
and  did  not  impose  upon  him  the  duty  to  keep  a  8i)ecial  watch 
on  the  movements  of  said  train,  but  he  had  a  right  to  rely  upon 
the  performance  by  defendant  of  its  duty  to  protect  him  from 
danger,"  is  correct.  Toledo,etc.,R.  Co.  y.  Miller,  227, 2So  {9). 

36.  Negligence. — Instructions. — Duplication. — It  is  not  erroneous  to 
refuse  an  instruction  that  if  the  defendant  had  no  notice  of  plain- 
tiff's situation  in  unloading  a  car  of  coal  for  a  consignee,  and  no 
reason  to  know  thereof,  it  would  not  be  liable  for  injuring  him, 
where  another  Instruction  informed  the  jury  that  in  the  absence 
of  knowing,  or  of  a  duty  of  knowing,  the  plaintiff's  situation,  he 
could  not  recover.  Toledo,  etc.,  R.  Co.  v.  Miller,  227, 2:^7  (10) . 

(E)     Injuries  to  Animals. 

87.  Complaint. — Killing  Animals. — Line  of  Duty.— A  complaint  al- 
leging that  defendant  railroad  company  "was  then  and  there  en- 
gaged in  running  locomotives  and  cars  over  and  upon  said  rail- 
way," and  that  plaintiff's  cow,  which  by  defendant's  negligence 
In  constructing  cattle-guards  was  upon  the  track,  "was  run 
against,  nr)on  and  over,  and  killed  by  said  defendant's  cars,  loco- 
motives and  trains,  inin  and  operated  upon  said  defendant's  right 
of  way  and  tracks,  by  Its  agents,  servants  and  employes,"  suffi- 
ciently shows  that  such  servants  were  acting  in  the  line  of  their 
duty.    Roby  and  Rabb,  JJ.,  concurring  specially. 

Cleveland,  etc.,  R,  Co,  v.  Van  Natta,  608, 610  (1) . 

38.  Circumstantial, — Inferences. — Killing  Cotes. — Evidence  showing 
that  on  the  morning  after  the  plaintiff's  dead  cow  was  found  near 
defendant  railroad  company's  right  of  way  fresh  tracks  led 
through  a  defective  cattle-guard  up  to  a  point  between  the  rails, 
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where  hair  and  blootl  wtTe  fuuud  two  rods  from  such  cow,  war- 
rantH  an  infereuce  that  the  cow  was  struck  by  the  train. 

Cleveland,  etc.,  R,  Co.  v.  Van  \atta,  e08, 610  (2). 

(F)       FlBES. 

39.  netting  Fires. — Contributory  Seyliycncc. — Evidence. — In  an  ac- 
tion against  a  railroad  c<)uii)any  for  negligently  burning  a  barn, 
the  insurance  company  paying  therefor  must  show  affirmatively 
what  It  and  the  owners  thereof  did  to  prevent  such  destruction, 
since  the  burden  of  proving  freedom  from  contributory  negligence 
renin  ins  upon  the  plaintiff  in  all  actions  except  for  personal  in- 
juries, but  sucli  freedom  may  be  shown  by  direct  or  circumstan- 
tial evidence. 

Pittsburgh,  etc.,  R.  Co.  v.  Qemian  Ins.  Co.,  268, 273  (9). 

40.  Complaint. — Motions  to  Make  More  Specific. — Setting  Fires. — 
A  paragraph  of  complaint  alleging  that  defendant  railroad  com- 
pany so  negligently  oi)erated  its  engine  as  to  emit  large  and  un- 
usual sfmrks  or  coals  wliicli  set  the  (ire  complained  of,  another, 
that  defendant  negligently  used  an  engine  that  was  old,  out  of  re- 
pair, and  not  e<iuipi)ed  with  a  properly  constructed  and  adjusted 
spark-arrester,  thereb3^  causing  damage  to  the  plaintiff,  are  suffi- 
ciently si)eclflc. 

Pittsburgh,  etc.,  R.  Co.  v.  German  Ins.  Co.,  268, 270  (2),  271  (2). 

BATIFICATIOH— 

See  Pbikcipal  and  Agent. 

BEAIi  PBOPEBTT— 

See  BoriNDABiRs;  Landlord  and  Tenant;  Vendor  and  Purchaser; 
Waste;  Wills. 

Sales  of,  not  changed  to  rental  of,  by  use  of  words  "lease"  and 
"rent,"  see  Contracts,  8;  Prather  v.  Brandon,  45,  50  (2). 

Contract  for  commission  for  sale  of,  must  be  written  and  supported 
by  a  valid  consideration,  see  Contracts,  12 ;  Wysong  v.  Sells,  238, 
242  (6). 

Complaint  for  breach  of  warranty,  see  Covenants,  5;  MaUlen  v. 
Maitlen,  550,  562  (3). 

Covenants  running  with  the  land,  see  Deeds,  3;  Maitlen  v.  Maitlen. 
559.  562  (5). 

Incapacity  of  Joint  tenant,  effect,  see  Deeds.  17 ;  McCord  v.  Bright, 
275,  280  (2),  281   (2). 

Sales  of,  to  pay  debts,  see  Descent  and  Distribution,  11;  Maitlen 
V.  Maitlen,  559.  564  (9). 

Grantee,  estopped  to  deny  grantor's  title,  see  Estoppel,  2;  Ramsey 
V.  Hicks,  490,  523  (21). 

Title  bond  for  sale  of,  cannot  be  varied  by  parol,  see  Evidence,  10 ; 
Wysong  v.  Sells,  238,  241  (5). 

Hlght  of  surface  owner,  to  support,  see  Mines,  1;  Paull  v.  Island 
Coal  Co.,  218.  222  (2). 

Dedicated  for  street,  lease  of.  by  dty,  see  Municipal  Corporations, 
2;  Clarke  v.  Eransville  Boat  Club.  426,  428  (3). 

Right  to  convey,  under  a  power  given  by  will,  cannot  be  quieted,  see 
Quieting  Title;  Foudray  v.  Foudray,  444,  448  (7). 
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Vitiate  complaint,  see  Pleading,  5. 

Allegation  that  defendant  negligently  '^maintained*'  a  stairway,  not 
a  recital,  see  Telegraph  and  Telephones,  4;  Cumberiand  Tel., 
etc.,  Co.  V.  Hatter,  025,  627  (2). 

BEFOBMATION— 

!•  Mistakes  of  Fact  and  Law, — Equity. — Equity  will  relieve  from  a 
mutual  mistake  of  fact,  from  a  mistake  of  mixed  law  and  fact, 
and  sometimes  from  a  mistake  of  law. 

McCord  V.  Bright,  275, 283  (7). 

2.  Mistake. —  What  Is. —  A  mistake  exists  when  a  person,  under 
some  erroneous  conviction  of  fact  or  law,  does,  or  omits  to  do 
some  act,  but  for  whicb  conviction,  he  would  not  have  done  or 
omitted  to  do.  McCord  v.  Bright,  275, 284  (8). 


See  Appeal,  62^04. 

BELiaiOTJS  SOCIBTIES— 

Courts  have  no  Jurisdiction  over  purely  religious  questions,  see 
CouBTS,  7;  Ramsey  v.  Hicks,  490,  519  (18). 

Estopped  to  deny  grantor's  title,  see  Estoppei^  2 ;  Ramsey  v.  Hicks, 
490,  523  (21). 

1.  Churches. —  Corporate  Acts. —  Trustees. —  Religious  societies  in 
this  State,  whose  trustees  are  incorporated,  are  liable,  as  such, 
only  for  the  acts  of  such  trustees.  Gray  v.  (iood,  470, 479  (5). 

2.  Freedom, — Constitutional  Provisions, — In  determining  the  rights 
of  churches  and  the  members  thereof  the  federal  and  state  con- 
stitutional provisions  should  be  carefully  and  scrupulously  re- 
garded. Ramsey  v.  Hicks,  490, 503  ( 1 ) . 

8.  Unions  of, — Mutual  Benefit  Associations. — lieliglous  societies  are 
treated  by  the  courts  like  other  voluntary  associations  for  benevo- 
lent or  charitable  purposes,  their  rights  of  proiKjrty  and  of  con- 
tract being  equally  under  the  protection  of  the  law,  and  the  ac- 
tions of  their  members  being  subject  to  the  law*s  restraints. 

Ramftey  v.  Hicks,  490. 504  (2) . 

4.  Rules. — Revolt  Against. — Rights  of  Minority. — The  minority  of 
a  church,  who  submit  to  its  rules  and  doctrines,  will  be  considered 
by  the  civil  courts  as  the  true  congregation,  where  the  majority 
rebel  against  the  lawfully  constituted  authorities  of  such  church. 

Ramsey  v.  Hicks,  400, 504  (3). 

5.  Cumberland  Presbyterian  Church. —  Union. —  How  Effected,  — 
The  Cumberland  Presbyterian  Church  may  unite  with  another 
church  only  by  submitting  the  question,  proposed  by  the  asHembly, 
first  to  the  different  church  sessions,  which  may  elect  delegates 
to  the  presbyteries,  and  if  a  majority  of  the  presbyteries  favor 
such  union,  it  may  lie  consummated.  Ramsey  v.  Hicks,  400,  .505  (4). 

0.  Constitutions. — Amendments, — Potrers. — ^The  governing  body  of 
a  church  has  only  those  iK)wera  expressly  or  impliedly  granted  by 
the  constitution  of  such  church,  nnd  if  some  object  is  desired  that 
is  not  so  included,  an  anieudnient  to  tlie  constitution  Is  the  proiier 
mode  to  secure  such  object.  Ramsrff  v.  if  ids.  40(».  IW;  (5). 

7.  Union. —  Presbyterian, —  The  Cumberland  Presbyterian  Church 
had  a  right  to  unite  with  the  Presbyterian  Church  in  the  United 
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States  of  America,  the  Inherent  power  to  do  which  rested  with  the 
members  thereof.  Ramsey  v.  Hicks,  490, 508  (t5). 

8.  Cumhcrlatid  Presbyterian  Church. —  Assembly, —  Potcers. —  The 
assembly  of  the  Cumberland  Presbyterian  Church,  which,  by  the 
constitution,  was  authorized  "to  concert  measures  for  promoting 
the  prosi)erIty  and  enlargement  of  the  church"  and  "to  receive 
under  Its  Jurisdiction  other  ecclesiastical  bodies  whose  organiza- 
tion is  conformed  to  the  doctrine  and  order  of  this  church."  and 
whoso  power  was  1  united  **i)y  the  express  provision  of  the  consti- 
tution," had  no  authority  to  merge  or  abandon  its  own  organiza- 
tion, Ramsey  v.  Hicks,  490, 508  (7)  • 

9.  Cumhrrland  Prenbytermn  Church. — Union, — Power. — Where  the 
assembly  of  the  Cumberland  Presbyterian  Church  voted  to  submit 
to  its  nieinlH»rs  two  propositions  for  union  with  the  Presbyterian 
Church  in  the  I'nited  States  of  America,  (1)  that  such  churches 
be  milted  under  the  name  of  the  latter,  the  former  giving  up  its 
name,  creed  and  organization,  and  (2)  that  the  confession  of  faith 
of  the  latter  be  adopted,  and  the  latter  only  of  the  two  proposi- 
tions was  submitted,  and  that  in  a  modified  form,  the  assembly 
of  the  former  church  has  no  constitutional  right  to  form  a  imiou 
by  giving  up  tlie  name,  creed  and  organization  of  such  church, 
there  being  no  amendment  to  the  constitution  giving  it  such  iK)wer. 

Ramsey  v.  Hicks,  490. 509  (8). 

10.  Union. — Meaning. — ITie  union  of  two  churches  does  not  neces- 
sarily retjulre  the  surrender  of  the  organizations,  or  the  extinguish- 
ment of  such  churches,  and  a  vote  to  unite  is  not  necessttrliy  a 
vote  to  merge  or  consolidate.  Ramsey  v.  Hicks,  490, 511  (11). 

11.  Property. — Trusts. — Property  conveyed  to  trustees  for  the  use 
of  a  certain  church  must  be  held  in  trust  for  the  promulgation  of 
the  tenets  and  doctrines  of  such  church ;  and  In  case  of  a  division, 
such  property  vests  in  that  part  of  the  congregation  acting  In 
harmony  with  the  la^^'S,  usages,  and  principles  of  such  church. 

Ramsey  v.  Hicks,  490, 512  (12). 

12.  Presbyterian  Church. — Cumberland  Presbyterian  Church. — Dis- 
tinetitm, —  The  principal  difference  between  the  Presbyterian 
Church  in  the  Unlte<i  States  of  America,  and  the  Cumberland 
Presbjlerian  (Miurcli,  is  that  the  former  asserts,  while  the  latter 
denies,  the  doctrine  of  predestination. 

Ramsey  v.  Hicks,  490, 513  ( 13) . 

18.    Decisions  of  Highest  Court  Therein. — Effect  of,  on  Civil  Courts. 

— ^Tlie  decisions  of  the  highest  courts  of  a  church,  as  to  matters 

of  discipline,  faith,  custom,  or  church  law,  are  ordinarily  final 

with  the  civil  courts.  Ramsey  v.  Hicks,  490, 514  (14). 

14. — Property  Held  in  Trust  for. — Control  Over,  by  Courts. — Where 
property  is  granted  or  devised  in  trust  for  the  advancement  of  a 
certain  faith,  the  courts  will  take  jurisdiction  of  the  matter  so 
far  as  to  compel  the  use  of  such  property  for  the  purposes  men- 
tioned in  the  deed  or  will,  even  though  a  majority  of  the  mem- 
bers of  such  church  have  changed  their  faith. 

Ramsey  v.  Hicks,  490, 515  (15). 

15.  ffchism. — Rights  of  Majority  to  Decide  on. — Where  property 
Interests  are  In  controversy,  the  decision  of  a  majority  of  the  high- 
est tribunal  of  a  church  that  a  certain  part  of  a  church  member- 
ship constitutes  the  true  church.  Is  not  binding  on  the  civil  courts. 

Ramsey  v.  Hicks,  490, 517  (16),  518  (16),  523  (16). 
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16.  Cumherland  Presbyterian  Church. —  Independence  of, —  The 
Cumberland  Presbyterian  Church  is  a  separate,  Independent 
church,  having  a  government  of  its  own. 

Ramsey  v.  HickSy  490, 518  (17). 

17.  Presbyterian  Churches, — Union. — There  can  be  no  consolidation 
of  the  Presbyterian  Church  In  the  United  States  of  America  and 
the  Cumberland  Presbyterian  Church  until  the  articles  of  faith 
are  made  the  same.  Ramsey  v.  Hicks,  400,  520  (20) ,  522  (20) . 

18.  Schisms,— What  Are. — Where  a  part  of  the  Cumberland  Presby- 
terian Church  claims,  and  a  part  denies,  that  such  church  has 
united  with  another  church,  and  such  cimrch  has  divided  and  is 
now  in  litigation  over  the  church  proix»rty,  a  sciiism  exists. 

Ramsey  v.  Hicks,  490, 523  (22). 

19.  Judgments, — Fraud, — A  church  judgment  vitiated  by  fraud 
will  not  be  binding  on  the  civil  courts. 

Ramsey  v.  Hicks,  400,  524  (23). 

20.  Union. — The  union  of  churches  should  be  wholly  voluntary. 

Ramsey  v.  Hicks,  400,  525  (24). 
BEMITTITUBr— 

Appellate  Court  may  affirm  judgment,  with  order  to  remit,  see  Ap- 
peal, 95;  Feathemgill  v.  Dotiyherty,  452,  455  (5). 

BEMOVAL  OF  CAUSES— 

Assignments  regarding,  may  be  discussed  together  in  brief,  see 
Appeal,  42;  Hercules  Torpedo  Co,  v.  Smith,  253,  254  (2). 

Erroneous  ruling  on  motion  for,  ground  for  a  new  trial,  see  Ap- 
peal, 43;  Hercules  Torpedo  Co.  v.  Smith,  253,  254  (3). 

Citizenship. — Amount  in  Controversy. — ^A  p€»tition  for  removal  of  a 
cause  from  a  state  to  a  federal  court,  showing  a  diverse  citizen- 
ship of  the  plaintiff  and  deleiHlant,  and  a  controversy  involving  a 
claim  for  $10,(X)0.  a  proi)er  bond  being  filed  with  such  iwtition,  re- 
quires the  removal  of  such  cause;  and  a  refusal  of  such  request 
constitutes  reversible  error. 

Hercules  Torpedo  Co.  v.  Smith,  253,  255  (4). 

BEPLEVIN— 

1.  Demand. — Unlawful  Detention. — A  demand  made  by  a  married 
woman  for  her  property  assigned  as  a  security  for  her  husband's 
debt,  renders  the  defendant's  further  detention  thereof  unlawful. 

Opperman  v.  Citizens  Bank,  401, 404  (3) . 

2.  Right  of. — Shares  of  Stock. — Replevin  lies  to  recover  shares  of 
bank  stock  unlawfully  detained. 

Opperman  v.  Citizens  Bank,  401, 404  (4). 

3.  Ansicer. — Reply. — Liens. — Waiver. — An  answer.  In  an  action  in 
replevin,  showing  that  the  defendant  agent  retained  a  common- 
law  lien  on  the  goods  in  question,  is  sufficient  without  negativing 
a  waiver  of  such  lien  by  a  surrender  of  possession,  such  waiver 
constituting  a  proper  matter  for  reply. 

Welker  v.  Appleman.  (599,  703  (2). 

4.  Answer. — Burden  of  Proof. — Liens. — Agents. — An  answer,  in  an 
action  in  replevin,  that  the  defendant  was  plaintiff's  agent  for 
the  purchase  of  the  wool  in  question;  that  defendant  performed 
his  part  of  the  contract  and  that  he  retains  possession  only  for 
the  purpose  of  securing  his  lien,  is  sufficient,  such  answer  lK»ing 
in  (l(»nijil  of  plaintifT's  ownership,  and  casting  the  burden  of  prov- 
ing ownershij)  ui)on  the  plaintiff. 

Welker  v.  Appleman,  699, 703  (4). 
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Meaning  of,  sec  Wobds  and  Phbases,  5;  Beck  v.  Budd,  145,  140  (4). 

BESCISSIOK— 

St»e  Fraud. 

AnKwer  of,  for  fraud,  see  Fbaud,  2 ;  Wulachner'Hiewart  Music  Co,  v. 
Hubbard,  520,  528  (2). 

B£S  GESTAE— 

See  Evidence. 

BESIDEKCE— 

Proof  of,  see  Divorce,  1,  2. 

BES  IPSA  LOQTJITTJB- 

See  Evidence. 

In  case  of  Injury  to  passeuf^er,  see  Cabbiebs,  6;  Louisville,  etc. 
Traction  Co,  v.  Worrell,  480,  489   (12). 

BES  JTTDICATA— 
Sec  Judgment. 

BESTBAINIKa  OBBEBS— 

See  Injunction. 

BEVIVOB— 

Of  Jndpnient,  what  is,  see  Judgment,  21;  Flynn  v.  Northanit  333, 
3;J5  (2). 

BOBBEBY— 

False  written  accusation  of,  constitutes  libel,  see  Libel  and  Slan- 
der, 1;  Cronin  v.  Zimmerman,  118,  119  (1). 

BITLES— 

See  (.\)UBTS. 

Of  Supreme  and  Apiiellate  Courts,  liberally  construed,  see  Appeai^ 
52,   M. 


See  Intoxicating  Liquors. 

Of  real  property,  not  changed  to  rental  by  use  of  words  "lease"  or 
"rent."  see  Contracts,  8;  Prathcr  v.  Brandon,  45,  50  (2). 

Instruction  In  case  of  breach  of  contract  of  sale  of  stock  of  goods, 
see  Contracts.  20;  Brvk  x.  Bndd,  145,  148  (3). 

Of  land,  to  pay  debts,  sec  Dk.scent  and  Distribution,  11;  Maiilen 
V.  Mainni,  .mO,  .^»('4  (0). 

Superintendent  of  corporation  cannot  sell  its  property  to  himself, 
see  pRi>('iPAL  AND  Agknt.  .*?:  Bedford  Coal,  etc.,  Co.  v.  Parke 
County  Coal  Co,.  .T.H).  :H»2  (2). 

1,  Possefiftion. — Chaufje  of. — Iti  determining  when  a  change  of  pos- 
session of  personnl  property  occurs  under  a  sale,  the  character  of 
the  property,  the  nature  of  the  transaction,  the  position  and  re- 
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latioii  of  the  parties,  and  the  hitended  use  of  the  property  must 
be  considered.  Fanners  Nat,  Bank  v.  Coyner,  ;i35, 340  (7). 

2,  Appropriation  of  Property  to. — Intention. — The  form  or  manner 
of  appropriating  personal  proi^erty  to  a  contract  of  sale  Is  im- 
material, where  the  intention  so  to  do  exists. 

Farmers  Nat.  Bank  v.  Coyner,  XVS,  340  (6). 

3.  Passage  of  Title. — Implied  Conditions. — The  vendor's  delivery 
of  the  goods  ordinarily  passes  title  to  the  property,  but  an  im- 
plied condition  thereof  is  the  immediate  payment  of  the  price  by 
the  purchaser,  and,  failing  therein,  the  vendor  may  reclaim  his 
property.  Welker  v.  Appleman,  699,  706  (9). 

4i  Completion  of, — Personal  Property, — The  title  to  i)ersonal  prop- 
erty does  not  pass,  on  a  sale  thereof,  so  long  as  any  act  remains 
to  be  done  before  the  completion  of  the  sale. 

Farmers  Nat,  Bank  v,  Coyner,  335, 339  (3). 

5.  Completiofi, — Personal  Property. — Identification, — ^The  selection 
and  designation  of  the  personal  proi)erty  which  is  the  subject  of 
a  sale  is  ordinarily  sufficient  to  pass  the  title  thereto. 

Farmers  Nat.  Bank  v.  Co^mer,  335, 839  (4) . 

6.  Future  Crops, — A  sale  of  a  crop  to  be  grown  passes  no  title 
thereto  until  the  crop  is  grown  and  notice  is  given  to  the  vendee, 
or  an  appropriation  of  the  grown  crop  to  such  contract 

Farmers  Nat.  Bank  v.  Coyner,  335, 340  (5). 

7.  Future  Crops. — Appropriation  of,  to  Contract, — Evidence, — Di- 
recting Verdict. — Conversion, — Where  a  bank  bought  **one  hun- 
dred thirty-six  dollars  and  fifteen  cents'  worth  of  the  landlord's 
Ix)rtion  of  the  crop  raised  on  Coyner's  farm"  before  the  crop  was 
raised,  and  there  was  evidence  showing  that  the  landlord  said — 
referring  to  a  separate  crib — that  "the  bank  might  get  that  corn," 
and  later,  that  if  he  did  not  take  up  his  note  within  ten  days 
such  bank  could  take  the  com,  allowing  him  the  market  price, 
the  landlord  failing  to  take  up  the  note,  it  is  for  the  jury  to  de- 
termine whether  title  to  such  com  passed,  and  a  i)eremptory  in- 
struction against  the  bank  in  an  action  for  the  conversion  thereof 
is   improper.  Farmers  Nat.  Bank  v.  Coyner,  335,  340  (8) . 

8.  Complaint, — Conclusions, — Contracts, — An  allegation  in  a  com- 
plaint that  the  several  writings  set  out  constitute,  as  a  whole, 
the  written  contract  entered  into  by  the  parties,  is  a  conclusion, 
where  other  averments  and  the  writings  themselves  show  that 
they  were  not  executed  simultaneously. 

McCauley  v.  Schatzley,  262, 267  (5). 

9.  Conditional, — Answer. — An  answer,  in  an  action  for  the  pur- 
cliase  price  of  a  piano,  that  such  piano  was  sold  subject  to 
certain  warranties,  and  that  if  such  warranties  were  false  the 
defendant  should  hold  such  piano  at  the  plnintifTs  disposal,  is 
sufficient,  where  it  alleges  that  such  warranties  were  false,  and 
that  the  defendant  holds  the  piano  at  the  plaintiff's  disposal. 

Wulschner-Stewart  Music  Co.  v.  Uuhhard,  526, 528  (4). 
SCHOOLS— 

Deposit  of  money  belonging  to,  see  Statutes,  6 ;  Board,  etc.,  v.  Peo- 
ple's Nat.  Bank,  578,  579  (1). 

Buildings. — Bonds. — Statutes, —  Construction, —  The  township  ad- 
visory l)oard  statutes  were  enacted  to  prevent  fraud,  and  not  to 
curtail  the  perfecting  of  the  schools ;  and  the  courts  will  construe 
the  statutes  so  as  to  carry  out  such  purposes  and  to  settle  the 
confidence  of  the  public  in  the  value  of  securities  issued  for  school 
buildings.  Kirkpatrick  v.  VanCleave,  629, 633  (6) . 
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See  JuDOUENT,  24. 

SEISIN^ 

Breach  of  covenant  of,  see  Deeds,  2 ;  Maitlen  v.  Mattlen,  550, 562  (2). 


See  Municipal  Corporations. 

('omplaint  to  enjoin  destruction  of  outlet  for,  see  Injunction,  5; 
Smith  V.  Miller,  1C>8. 170  (2). 


«aTr  AT.T.t^ 


Meaning?  of,  Bee  Words  and  Phrases,  4;  Board,  etc,,  v.  People's 
Sat,  Bavk,  578,  581  (2). 

SPECIAL  FINDINOS— 

See  Trial,  22,  .V)-39. 

May  show  that  overmllnR  demurrer  to  paragraphs  of  answer  is 
barm] ens,  see  Appeau  74;  Warnrr  v.  Jennings,  574,  575  (1). 

Where  complaint  is  questioned,  hut  special  findings  are  not,  appeal 
will  ho  determined  ui)on  the  latter,  see  Appeal,  78;  Foudray  v. 
Fouflray,  444,  445  (1). 

Omission  from,  of  necessary  fact  for  appellee's  recovery,  may  re- 
sult in  order  for  a  new  trial,  see  Appeal,  100;  McCord  v.  Bright, 
275,  291  (23). 

In  case  of  hreach  of  covenant,  see  Covenants,  3;  Qra^es  v.  Oarard, 
712.  714  (2). 

To  entitle  fiduciary  to  recover,  must  show  that  transaction  between 
fiduciary  and  benefli'iary  was  fair,  see  Deeds.  27;  McCord  v. 
Bright,  275.  289  (20). 

In  ejectment,  must  show  facts  necessary  to  plaintifTs  action,  see 
Ejectment,  4;  Furst  v.  Satterfield,  613,  619  (5). 

SPECIFIC  PEBFOBHAKCB— 

1.  Contracts. — Indefinite. — A  contract  by  which  the  plaintiff  agreed 
to  (»onvey  his  farm  to  the  defendants  in  consideration  that  de- 
fendants would  convey  theirs  to  him,  that  abstracts  of  title  were 
to  l)e  furnished  within  twentj'  days,  and  if  defects  of  title  should 
exist,  time  was  to  bo  sciven  within  which  to  remedy  such  defects, 
that  the  d(»eds,  note  and  mortgage  stipuUited  for  should  he  depos- 
ited with  a  designattMl  Imnlv  until  the  parties  should  agree  to  have 
them  delivered,  and  that  the  plaintiff  should  execute  his  note 
secured  by  a  mortgage  and  deliver  same  to  such  bank  within  a 
designated  time,  will  not  support  a  decree  for  specific  perform- 
ance, being  too  indefinite.        McCaulcyY.fichatzleyj2G2,2G7(Q), 

2.  InOefinite  Contract. — Executed. — Complaint. — A  complaint  for 
specific  i>orformance  of  an  indefinite  contract,  alleging  that  the 
Indefinite  parts  thereof  had  l>een  executed,  must  allege  that  such 
execution  was  done  under  tlie  terms  of  the  contract,  or  had  be«i 
acquiesced  in  by  the  parties.    McCauleyy.  8chatzley,262,266  (2). 

3.  Allegations. — Proof, — Indefinite  Contracts. — Part  Execution. — ^A 
complaint  for  spe<?ific  i)erformance  alleging  that  the  several  writ- 
ings set  out  constitate  one  transaction  and  form  a  single  contract, 
does  not  permit  the  Introduction  of  oral  evidence  to  show  that 
some  of  the  writings  were  executed  In  part  performance  of  the 
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original  indefinite  contract;  but  an  allegation  that  such  writings 
were  executed  in  accordance  with  such  contract  permits  the 
formation  of  an  issue  of  fact  thereon,  oral  testimony  being  ad- 
missible in  support  or  denial  thereof. 

McCanley  v.  Schatzley,  262, 267  (4). 
4.    Complaint. — Contracts, — A  complaint  for  specific  performance  of 
a  contract  should  state  facts  sufficient  to  enable  the  court  to  draft 
a  proper  decree  therefrom,  if  Judgment  should  be  rendered  by  de- 
fault. McCanley  v.  Schatzley,  262, 267  (7) . 

STATUTES— 

See  Descent  and  Distribution;  Intoxicating  Liquobb;  Town- 
ships. 

Giving  right  of  action  for  death  by  wrongful  act,  see  Action,  2,  3 ; 
Pittsburgh,  etc.,  R,  Co.  v.  Reed,  635. 

Bight  of  appeal  is  statutory,  see  Appeal,  7;  Bear  v.  Reese,  465. 
467  (3). 

Giving  right  of  action  to  widow  and  children  in  case  of  death  of 
husband  and  father  by  wrongful  act,  see  Damages,  2;  Pittsburgh, 
etc.,  R.  Co.  X.  Reed,  635,  642  (6),  643  (6). 

Bequisites  of  complaint,  see  Pleading,  2.  3. 

1.  Enforcement, — The  courts  should  enforce  valid  statutes  as  writ- 
ten. Kirkpatrick  v.  VanCleave,  629, 632  (2) . 

2.  Revnactment. — Cofistrnctwn. — ^A  statute  which  is  substantially 
a  reimactment  of  a  former  one  which  was  Judicially  construed, 
is  impressed  with  such  construction. 

Johns  V.  Town  of  Sheridan,  620, 624  (2). 

3.  Legislative  Purpose. — Courts  should  so  construe  laws  as  to  give 
effect  to  the  legislative  purpose,  where  the  act  is  valid. 

Johns  V.  Town  of  Sheridan,  620,  624  (3) . 

4.  Descent  and  Distribution. — Wife  to  Husband. — Court  Decisions. 
— Stare  Decisis. — Decisions  of  long  standing  in  regard  to  the  de- 
scent of  property  from  a  wife  to  her  husband  become  rules  of 
property  and  should  not  be  disturbed  by  the  courts,  a  change 
therein  necessarily  relating  back  to  the  enactment  of  the  statute, 
thus  causing  great  confusion.        Kinney  v.  Heuring,  590, 602  (11). 

5.  Rernaetment. — Descent  and  Distribution. — Section  one  of  the 
act  of  1801  (Acts  1891,  p.  71,  §3016  Burns  1908),  literally  reen- 
acting  1  R.  S.  1852,  p.  248,  §2485  R.  S.  1881,  did  not  change  the 
meaning  thereof,  though  such  act  also  empowered  the  husband 
to  elect  to  take  under  his  wife's  will,  or  under  the  statute. 

Kinney  v.  Uenring,  590,  603  (12). 

6.  Public  Depositories. — School  Boards. — Banks  Outside  of  City. — 
Discrimination.—Xlnder  §§7536,  7542  Burns  1908,  Acts  1907,  p. 
391,  §§15,  21,  providing  that  any  bank  within  any  coimty  desiring 
to  receive  deposits  of  public  money  from  any  public  corporation 
w^ithin  the  county,  shall  file  a  proper  bond,  and  that  it  "shall"  be 
the  duty  of  the  proi>er  board  to  select  Impartially  any  banks  that 
comply  therewith,  as  depositories,  a  board  of  finance  of  a  school 
city  must  designate  any  bank  within  the  county  complying  with 
the  statute,  as  a  depository,  where  there  is  no  applicant  within 
such  city.  Board,  etc.  v.  People's  Nat.  Bank,  578, 579  ( 1 ) . 

7.  Construe tiofi. — Consideration  of  Statutes  of  Other  States. — The 
statutes  of  other  states  on  the  same  subject  may  be  considered  in 
construing  a  statute  of  this  State. 

Board,  etc.  v.  People's  Nat.  Bank,  578, 581  (3). 
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STEN0OBAPHEB8— 

Overch]U*);t'  l»y.  for  ninkiim  transcript,  can  be  retaxed  on  appeal,  see 
Appfal.  101  ;  (hf.i'n  v.  Fvlton,  321. 

"STIPULATION''— 

Meaning  of,  nee  Words  and  Phrases,  5;  Beck  7.  Budd,  145,  149  (4). 

STOCK— 

Shares  of,  sul>ject  to  replevin,  see  Replevin,  2 ;  Opperman  v.  Citi- 
zvnH  Banh\  40U  404  (4), 

STBEET  BAILBOASS— 

Sec  Carriers. 

STBEETS — 

See  Municipal  Corporations. 

SUBBOGATIOK— 

Heirs  paying  <lecedeut' s  debts,  subrogated  to  creditor's  rights,  see 
JUiA.H  AND  Notes,  2;  Oirrn  Creek,  etc.,  Church  v.  Taggttrt,  393. 
398  (7). 

Insolvent  forolpn  corporation,  not  authorized  to  do  business  In  this 
State,  when  it  pays  a  loss,  subrogated  to  the  rights  of  assured. 
SCO  CoupoRATioNS,  4 ;  Pitlshurgh,  etc,  R,  Co.  v.  Oerman  Ins.  Co., 
2()8.  272  (7). 

Heirs  who  pay  decc<lent'8  debts,  subrogated  to  rights  of  creditors, 
sec  Dec  EDEXTS'  Estates,  1 ;  Oiccn  Creek,  etc.,  Church  v.  Taggart, 
31 J3,  30(j  (5). 

Of  grantee  to  rights  of  grantor,  upon  payment  of  mortgage  debt, 
see  MoRTOAOEs.  2;  Kinney  v.  Heuring,  51K),  .596  (3). 

Equity. — Insurance, — Payment  of. — Railroad f*. — Negligence. — ^An  in- 
surance conij)any  which  is  compelled  to  pay  for  the  loss  of  a  barn 
destroyed  by  a  Are  negligently  set  by  a  railroad  company,  is  sub- 
rogated to  the  right  of  maintaining  an  action  against  such  rail- 
road company  for  such  loss. 

Pittsburgh,  etc,  R.  Co.  v.  German  Ins.  Co.,  268, 269  (1). 

ST7HH0NS— 

See  Process. 

STJPPOBT— 

See  Husband  and  Wife  ;  Parent  and  Child. 

Of  surface  on  removal  of  minerals,  implied,  under  general  grant  or 
reservation  of  minerals,  see  Deeds,  7;  Paull  v.  Island  Coal  Co., 
218,  222  (3). 

Instruction  in  action  for  loss  of,  see  Intoxicating  Liquors,  8; 
Berk(  meter  v.  State,  ex  rel.,  1,  6  (7). 

Complaint  for  loss  of,  see  Intoxicating  Liquors,  9,  10. 

Right  of,  see  Mines,  1 ;  Paull  v.  Island  Coal  Co.,  218,  222  (2). 

STJPBEME  COTJBT— 

See  Courts. 

SXTBETTSHIP  AND  GTJABAKTY— 

See  Principal  and  Surety. 
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STJBVETOBS— 


Orders  to,  not  to  repair  draiDS,  not  appealable,  see  Appeal,  2 ;  Bear 
V.  Reese,  465,  466  (1). 

STJBVIVAL  OF  ACTIONS— 

For  injuries  causing  death,  must  be  to  persons  suffering  pecuniary 
loss  tliereby,  see  Action,  2,  3;  Pittsburgh,  etc,  R,  Co,  v.  Reed, 
635. 

SUBVIVING  PABTNERS— 

See  Partnership. 

Of  partnersliip  of  attorneys,  duties  of,  see  Attorney  and  Client, 
2;  Felt  v.  Mitchell,  96,  00  (4). 

SUSPENDING  JTJDQMENT— 

Juvenile  court  has  power  of,  see  Courts,  11;  Spade  v.  State,  529, 
535  (7). 

TAXATION— 

Void  assessments  may  be  enjoinwl,  see  Injunction,  2;  Cleveland, 
etc,,  R,  Co.  V.  Enslcy,  538,  543  (3). 

Injunction  to  prevent  sale  of  land  for  delinquent  taxes,  see  Injunc- 
tion, 3;  Smith  v.  Pyle,  150,  153  (5). 

1.  Railroads, — Omitted  Property. — Auditors. — Treasurers. —  Duties 
of. — Neither  the  county  auditor  nor  the  county  treasurer  has  any 
right  to  place  on  the  tax  duplicates  property  belonging  to  a  rail- 
road company,  the  State  Board  of  Tax  Commissioners  alone  hav- 
ing power  to  assess  railroad  companies. 

Clerelatid.  etc.,  R.  Co.  v.  Ensley,  538,  541  (1 ). 

2.  Railroads. — Assessment  of,  in.  Wroiuj  Town4ihip, — Readjustment. 
— Where  a  railroad  company's  property  has  all  been  assessed,  but 
part  of  it  was  assessed  and  i)aid  in  the  wrong  township,  such 
company  cannot  be  made  to  pay  to  the  proper  township. 

Cleveland,  etc.,  R.  Co.  v.  Ensley,  538,  542  (2). 

8.  Illegal  Assessment. — Payment  to  Township. — Remedy. — Where 
a  railroad  company  is  assessed  and  pays  taxes  in  the  wrong  town- 
ship, and  subsequently  is  assessed  for  such  projierty  and  pays 
such  assessment  in  the  right  township,  such  company  cannot  re- 
cover the  money  paid  to  the  wrong  township. 

Cleveland  etc.  R.  Co.  v.  Ensley,  538,  543  (4). 

TECHNICALITIES— 

Judgment  not  reversed  because  of,  see  Appeal,  86,  89,  97. 

TELEGBAPHS  AND  TELEPHONES— 

Interrogatories  in  action  for  damages  against  telephone  company 
for  failure  to  light  its  exchange,  see  Negligence,  23;  Cumberland 
Tel,  etc.,  Co.  v.  Rattrr.  625.  627  (3). 

1.  Insulating  WircR. — Elect rif  Lights. — An  electric  light  company 
using  the  lower  arm  on  a  telegraph  pole,  is  liable  to  a  servant 
of  the  telegraph  company  visinir  the  upper  arm,  for  its  failure 
properly  to  insulate  its  electric  light  wires,  resulting  in  injuries 
to  such  servant.      South  Shore  dan,  etc.,  Co.  v.  Afnbrc.  435,  440  (7). 

2.  Safe  Place  for  Patrons. — Telephone  comi>anies  are  reipiired  to 
provide  reasonably  safe  places  for  the  use  of  their  ])atrons  in 
telephoning.  Cumberlatid  Tel.,  etc,,  Co,  v.  Hatter,  025,  U28  (6). 
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TELEGBAPHS  AND  TELEPHOHES-Gontinaed. 

3.  Complaint, — Failure  to  Light  Exchanges.— Xoticc, — A  complaint 
by  a  iiatron  of  a  telephone  exchange  for  damages  sustained  in 
falling  in  such  exchange  be<*au8e  of  the  darkness,  need  not  nega- 
tive knowledge  of  such  darkness. 

Cumberland  Tel,  etc.,  Co,  v.  Hatter,  625, 626  (1). 

4-  Complaint. —  TelephoneH.—  Negligently  '* Maintaining''  Staincay, 
— Recitals, — A  complaint  alleging  that  defendant  telephone  com- 
pany negligently  "mfllntained"  an  unlighted  stairway,  by  reason 
whereof  plaintiff  was  injured,  imports  an  affirmative  act,  and 
that  defendant  knew  thereof,  and  is  not  a  recital. 

Cumberland  Tel.,  etc.,  Co.  v.  Hatter,  625, 627  (2). 

TENDEB— 

Conditions, — Legality. — ITie  tender  of  a  certain  sum  for  a  certain 
I>uri)ose  does  not  vitiate  the  tender,  the  person  to  whom  the  ten- 
<ler  is  made  having  the  privilege  of  election  to  take  or  to  refuse. 

Rcmm  v.  Landon,  430, 433  (4). 

TITLE— 

Burden  of  proving,  in  cje<'tment  upon  plaintiff,  see  Ejectmewt,  1 ; 
Furst  V,  ,s'a«ci7?c/d,  013.  618  (4). 

TOWNS— 

See  Municipal  Cobpoeations. 

TOWNSHIPS— 

1.  Advisory  Boards.  —  Powers.  —  fitatutes.  —  Township  advisory 
boards  possess  and  can  exercise  only  statutory  powers. 

Kirkpatrick  v.  VanCleavc,  629, 631  (1). 

2.  Advisory  Hoards. —  Sprrial  Meetings. —  Potcers. —  Township  ad- 
visory boards,  at  si>ocial  meetings,  may.  by  unanimous  consent, 
consider  expenditures  not  included  in  the  existing  estimates  and 
levy,  and,  by  a  majority  vote,  may  appropriate  money  for  such 
exi)enditures.  Kirkpatrick  v.  VanCleare,  629,  (>32  (3) . 

3.  Advisory  Boards. — Regular  Sessions. — Potcers. — ^At  the  regular 
sessions  of  the  townshij^  advisory  boards,  they  may  transact  busi- 
ness without  the  unanimous  consent  of  the  members,  a  majority 
being  sufficient.     Kabb,  C.  J.,  and  Hadley.  J.,  dissenting. 

Kirkpatrick  v.  VanCleave,  629, 633  (5).  634  (5). 

TBANSCBIPT— 

See  Appeal. 

Fees  for  making,  see  Fees  and  Salaries;  State,  ex  reh,  v.  Carey. 
rm.  061   (3).  (UrJ   (3). 

Meaning  of.  see  Words  and  Phrases,  6;  State,  ex  rel,  v.  Carey, 
659.  662   (4). 

TBANSFEBS— 

See  (^ouRTS. 

TBEASUBEBS— 

Have  no  power  to  assess  omitted  railroad  property,  see  Taxation. 
1;  Cleveland,  etc.,  R.  Co.  v.  Enslcy,  538,  541  (1). 
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TBIAL. 


I.    Preliminary  Prooebpinus,  1. 

II.    REi'EPTioN  OF  Evidence,  2.  3. 

III.   Taking  Case  from  Jurt,  4-6. 


IV.    Instri'ctions,  7-20. 
V.    Verdict  and  Interrogatories, 

21-34. 
VI.    Special  Findings,  35-39. 


See  J  r  DOM  EN  r;  New  Trial;  Removal  of  Causes;  Tender;  Venue. 

Ov€»rruIiiiff  demurrer  to  complaint,  where  written  instrument  was 
not  set  out,  not  reversible  error,  where  case  was  tried  upon  merits, 
see  Appeal,  (>8;  Berkemeier  v.  State,  ex  rrl,  1.  4  (2). 

I.  Preliminary  Proceedings. 

1.  Procedure, —  Plcadiny. —  Foreign  Decisions  and  Laics. —  Extra- 
territorial Effect. — The  statutes  and  decisions  of  a  foreign  state 
relative  to  pleading,  proof,  and  other  matters  of  procedure  have 
no  extraterritorial  effect,  the  laws  and  decisions  of  the  state  in 
which  the  trial  is  held  governing  in  such  matters. 

Southern  R,  Co.  v.  McNeeley,  12(3, 135  (2) . 

II.  Reception  of  Evidence. 

2.  Introduction, — Rehuttal. — Impeaching  One's  Witness. — After  the 
close  of  plaintiff's  case  in  chief,  he  cannot,  except  by  leave  of 
court,  imi)each  his  ow^n  witnesses  by  showing  contradictory  state- 
ments out  of  court,  or  introduce  further  evidence  except  to  rebut 
the  evidence  of  his  adversaries.  Qrayy.  Good,  470, 417  (2). 

3.  Objections. — Spccificness. — Objections  to  evidence  must  be  spe- 
cific. City  of  Garrett  v.  WintericK  322, 328  (6-) . 

III.    Taking  Case  from   Jury. 

4.  Directing  Verdict. — Where  the  party  having  the  burden  of  prov- 
ing a  material  fact  wholly  fails,  or  where  the  facts  are  admitted, 
or  where  the  controlling  evidence  is  documentary^  and  but  one 
conclusion  can  reasonably  be  drawn  therefrom,  a  verdict  may  be 
directed;  but  where  a  decision  involves  the  credibility  of  wit- 
nesses and  must  rest  ujjon  inferences  and  deductions  from  facts 
proved,  a  verdict  should  not  be  directed. 

Farmers  Xat.  Bank  v.  Coyncn  ^.'^S,  338  (1 ) . 

5.  Directing  Verdict. — Evidence. — How  Considered. — On  a  motion 
to  direct  a  verdict  only  the  facts  and  inferences  most  favorable 
to  the  adverse  party  can  be  considered. 

Farmers  Nat.  Bank  v.  Coym^r,  335,  339  (2) . 

G.  Directing  Verdict. — VThere  there  is  evidence  that  would  support 
a  verdict  for  the  plaintiff,  it  is  erroneous  to  direct  a  verdict  for 
the  defendant.  Opperman  v.  Citizens  Bank,  401, 404  (5) . 

IV.    Instructions. 

7.  Instructions. — Assuming  Facts. — Jury. — An  instruction  that  cer- 
tain evidence  named  does  not  establish  a  certain  fact,  is  properly 
refused,  such  question  being  for  the  Jury. 

Louisville,  etc.,  Traction  Co.  v.  Worrell,  480, 487  (6). 

8.  Instructions. —  Construction. —  Harmony. — Separate  Instructions 
are  required  to  be  given  on  the  various  branches  of  the  case  on 
trial,  and,  on  appeal,  such  Instructions  will  be  considered  as  har- 
monious where  they  reasonably  may  be  so  construed. 

Indiana  TJniwi  Traction  Co.  v.  Thomas,  468. 471  (3). 
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0.  InHtruviUmH  RcqucHted  Covered  by  Thone  Given, — It  is  proper 
to  H'fiise  Instructions  n»<iuest<Hl  that  are  already  covered  by  those 
given.  fmliatta  luitni  TniftUm  ('(t.  v.  YV/ohu/x,  4*>8,  47.'»  (8). 

arr(  nrr  v.  S'icfiaus.  (574. 0N<»  («»). 

10.  hifttruciionft, —  I'artiaL — In.stru<tions  tliat  are  partial,  but 
which  are  correct  so  far  as  they  ;;o,  are  not  erroneous. 

ToUflo,  etc,  R.  Cfi,  v.  Miller,  227.  232  (6),  237  (<i). 

11.  Jnstruetions. —  ApplicahUitf/. —  An  lustruction  cannot  be  held 
lna|)plk'able  to  the  case,  where  there  was  an  Issue  iiertiuent  there- 
to and  some  evidence  to  sustain  such  Issue. 

Beek  v.  Budd,  145. 150  (5). 

12.  Jnfdruetionft. — JJmithw. — Duty  of  Partiea. — Parties  desiring  a 
general  instruction  limited  to  the  particular  case  should  prepare 
such  an  instruction  and  pro|)erly  request  tlie  giving  thereof. 

Indiana  I'nion  Traetion  Co.  v.  Smalley,  172. 178  (4),  179  (4). 

13.  hmiruetiotiH, — JIow  Considered. — Instructions  in  a  case  are  cini- 
sid«»red  as  a  wholt*,  and  if  they  fairly  state  the  law,  prejudicial 
error  is  not  shown. 

India tia  Union  Traetion  Co,  v.  Thomatt,  468.  470  ( 1 ) . 

14.  Tnstruetionft. — Requif^ites, — While  the  ctmrt  should  outline  to 
the  jury  the  issues  in  a  case,  still  this  may  l)e  done  by  the  giving 
of  genernl  instructions,  either  party  being  authorized  to  request 
special  instructions  which  the  court  must  give  or  refuse. 

Toledo,  ete„  R.  Co,  v.  Miller,  227. 231  (3) . 

ir».  InHtruet'iona. — Referenees  to  Complaint, — An  instruction  that 
the  burden  is  upon  the  plaintiff  to  prove  all  the  material  allega- 
tions of  his  complaint,  must  be  considered  in  view  of  the  law  that 
the  pleadings  are,  in  contemplation  of  law,  always  before  the 
jury.  Toledo,  ete„  R.  Co.  v.  Miller,  227,  231  (4) . 

10.  Instruetionfi, — Omissions. — Instructions  purporting  to  state  all 
of  the  material  av<»rment8  of  a  complaint  are  erroneous  if  one 
such  averment  is  omitted. 

Toledo,  etc.,  R,  Co,  v.  Miller,  22ri,  231  (5> . 

17.  Instruetions, — Row  Considered. — Instructions  will  be  consid- 
ered as  a  whole,  and  where  they  fairly  state  the  law  a  reversal 
will  not  be  ordered  iKHaiise  of  technical  defects. 

Indiana,  etc..  Oil  Co.  v.  Wilhelm,  100, 104  (5). 

18.  Instruetionfi. — IIow  Considered, — Reversible  error  is  not  shown 
by  the  giving  of  instructions,  where  such  instructions,  as  a  whole, 
fairly  jn'esent  the  case  to  the  jury. 

Wellccry.  Appleman,  600.  711  (18). 

10.  Instruetionft, — ConMrueti^n  of  f^entencea, — An  instmction  eon- 
tnining  a  coniTK)und  sentence,  the  alleged  objections  to  the  latter. 
part  being  oi>viatcd  by  tlie  statements  in  the  former  part,  is  not 
erroneous.  Baltimore,  ete„  R,  Co.  v.  Trennepohl,  105, 110  (7). 

20.  Instruetions, — Copyintj  from  Appellate  Court  UeeiHon. — Appli- 
(able  ])assaires.  copied  from  Ap!)ellate  Court  decisions  may  l>e 
used  in  Instrnctinif  the  jury  in  a  similar  case. 

Baltimore,  ete..  R.  Co.  v.  Trennepohl,  105. 110  (8). 

V.    Verdict  asd  Interbogatortes. 

21.  Evidcnee. — Confii deration  of,  hy  Jury.— The  presumption  is 
that  in  arriving  at  its  verdict,  the  jury  considered  all  the  evi- 
dence before  it.  Berkcmeier  v.  State,  ex  rel,  1,  8  (8), 
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22.  Venire  de  Novo. — Special  Findings. — Evidence, — A  motion  for  a 
venire  de  novo  is  not  applicable  where  the  special  findings  con- 
tain the  evidence  and  not  the  ultimate  facts. 

Bright  v.  Jnsticey  111,  llo  (5). 

23.  Ocneral  Verdict, — A  general  verdict  for  the  plaintiff  constitutes 
a  finding  in  plaintiff's  favor  upon  all  of  the  issues. 

Hymera  Coal  Co.  v.  MOrhan,  588,  588  (4). 

Louisville,  etc..  Traction  Co,  v.  Worrell,  480, 488  (10). 

24.  Verdict, —  General. —  Interrogatories. —  Answers  to  interroga- 
tories to  the  jury  overthrow  a  general  verdict  only  when  in  irrec- 
oncilable conflict  therewith. 

Cleveland,  etc..  R.  Co.  v.  Houghland,  73,  7G  (2). 
Cumberland  Tel,  etc.,  Co.  v.  11  utter,  025, 028  (4). 
Hymera    Coal    Co.  v.  Mahau,  583, 580  (7). 

25.  Interrogatories. — When  Controlling, — Answers  to  the  interroga- 
tories to  the  jury  control  the  general  verdict  only  when  they  are 
irreconcilable  therewith  upon  any  evidence  supposable  within  the 
issues.  Lou  is  ri  lie,  etc..  Traction  Co,  v.  Worrell,  480,  485  (3) . 

Mitchell  Lime  Co,  v.  Mckless,  197,  204  (2). 

26.  Verdict, — Interrogatories. — Answers  to  the  interrogatories  to 
the  Jury  overthrow  the  general  verdict  only  when  such  answers 
exclude  every  other  conclusion  which  would  authorize  a  recovery 
by  the  plaintiff.  Appersonv.  Lazro,  180, 194  (14). 

27.  Interrogatories, — When  Controlling. — Answers  to  the  interroga- 
tories to  the  jury  control  the  general  verdict  only  where  they  are 
consistent  with  one  another  and  are  irreconcilably  in  conflict  with 
the  general  verdict  on  some  vital  matter. 

Owen  Creek,  etc..  Church  v.  Taggart,  393, 395  (1). 

28.  Interrogatories, — Contradictions. — Contradictory  answers  to  in- 
terrogatories to  the  Jury  nullify  one  another. 

Emrich  Furniture  Co,  v.  Byrnes,  341, 343  (1). 

29.  Interrogatories. — Conflict, — Where  the  answers  to  the  interrog- 
atories to  the  jury  conflict  with  one  another,  the  general  verdict 
prevails.  Pinncil  v.  Cutsinger,  419,  420  ( 1 ) . 

30.  Interrogatories, — Conflict. — Presumptions. — Conflicting  answers 
to  interrogatories  nullify  one  another;  and  all  reasonable  pre- 
sumptions are  indulged  in  favor  of  the  general  verdict. 

l^outh  Shore  Gas,  etc.,  Co.  v.  Amhrc,  435,  437  (2). 

31.  Interrogatories. — Inferences. — Inforeiuos  will  not  bo  Indulged 
in  support  of  answers  to  interrogatories  as  against  a  general  ver- 
dict. Wclkcr  V.  Applcman,  (JOO,  70(j  (0) . 

32.  Interrogatories. —  Evasive  Answers. —  Inconclusive  Evidence. — 
Where  the  evidence  in  a  case  is  inconclusive,  and  the  aiLswers  to 
the  interrogatories  unwarranted  and  evasive,  a  new  trial  will  be 
ordered.  South  Shore  Gas,  etc..  Co.  v.  A  mhre,  435, 410  ((i). 

33.  Interrogatories. —  Inferences. —  Evidence. —  In  determining 
whether  ansv%'ors  to  interrogatories  to  the  jury  overthrow  the  gen- 
eral verdi(*t.  all  inferences  are  indulge<l  in  favor  of  such  general 
verdict,  and  the  actual  evidence  in  tlie  case  <*annot  l)e  considered. 

Emrieh  Furniture  Co.  v.  Bgrnrs,  3H,  3t  t  (2). 

34.  Intcrrogafovif  s. —  \nsirrrs. — Evidence. — llie  Interrogatory  "Was 
there  any  pra'-ticable  method  of  insnlallng  said  wires  of  the  elec- 
tric company  at  said  time  and  place  wiilr-h  would  have  prevented 
the  escape  oi*  a  nirrcul  of  2,iMi()  volts  into  a  l^are  grounded  wire 
touching  said  insulated  wire?"  is  capable  of  being  answered  l)y 
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the  Jury,  whatever  the  evidence  Is,  but  failure  to  require  such 
answer  does  not  of  itself  constitute  reversible  error. 

South  Shore  Gas,  etc,  Co.  v.  Ambre,  435, 438  (3).' 

VI.    Special  Findings,  35-39. 

35.  Special  Findings. — Motions  for  Judgment  Upon. — ^A  motion  for 
a  judgment  ui>on  the  special  findings  presents  no  question. 

Bennett  v.  West,  398, 401  (5). 

36.  SprriaJ  Findinrjfi.— Motions  for  Additional. — Motions  for  addi- 
tional Hi>e(lal  findings  are  not  authorized,  the  want  of  a  finding 
being  construed  as  a  finding  against  the  party  having  the  burden 
of  pnH)f  upon  the  omitted  facts.         Bennett  v.  West,  398, 400  (2). 

37.  Special  Findings. — Venire  de  Xovo. — Xeic  Trial. — WTiere  spe- 
cial findings  are  not  no  defective  that  a  judgment  cannot  l>e  ren- 
dered thereon,  a  motion  for  a  renire  de  novo  should  be  overruled, 
a  motion  for  a  new  trial  being  the  projier  remedy. 

Bennett  v.  West,  398, 400  (3). 

38.  Special  Findings. — Omission  of  Fact, — ^The  omission  of  a  fact 
from  the  R]>ecial  findings  constitutes  a  finding  against  the  party 
having  the  burden  of  proving  such  fact. 

McCord  V.  Bright,  275,  291  (22). 

39.  Special  Findings. — Conclusions  of  Law. — Exceptions. — Time  for 
Taking. — Exceptions  to  the  conclusions  of  law  must  be  taken  at 
the  time  the  8i)ecial  findings  are  filed,  and  before  any  other  steps 
are  taken ;  and  it  makes  no  dlflFerence  if  another  motion  Is  i)end- 
ing  at  the  time,  the  provision  of  the  code  (§65G  Burns  1908.  jjfl2() 
R.  S.  1881)  as  to  the  time  of  taking  such  exceptions  being  man- 
datory. Bennett  v.  West,  398, 399  ( 1 ) . 

TBOVEB  AND  COKVEBSIOK— 

Lienor's  claim  of  absolute  possession, 'upon  demand  made,  consti- 
tutes, see  Liens,  U;  Wclker  v.  Appleman,  699,  708  (13). 

For  crop  to  be  grown,  see  Sales,  7 ;  Farmers  Nat.  Bank  v.  Coyner, 
335,  340  (8). 

1.  Deman4, — What  Constitutes. — ^The  demand  which  prima  facie 
(with  the  refusal)  evidences  conversion  should  be  a  plain  un- 
equivocal request  for  the  present  delivery  of  the  property;  and 
a  demand  requiring  the  i>erson  upon  whom  it  is  made  to  transport 
or  carry  the  property  to  the  demandant,  is  insufficient 

Cumheriand  Teh.  etc.,  Co.  v.  Taylor,  27, 33  (1). 

2.  Demand. — Refusal. — T^pon  the  making  of  a  demand  for  property, 
the  refusal,  to  evidence  a  conversion,  should  amount  to  a  denial 
of  the  claimant's  right  to  the  possession. 

Cumberland  Tel.,  etc.,  Co.  v.  Taylor,  27. 33  (2). 

3.  Demand. — Eri'denee. — FiVidence  that  plaintiff  told  the  defendant 
to  bring  plaintiff's  horse  home,  and  that  defendant  said  he  would 
not  do  so,  does  not  show  a  conversion  of  the  horse. 

Cumberland  Tel.,  etc.,  Co.  v.  Taylor,  27, 33  (3). 

4.  Refusal  to  Deliver  Property.— The  mere  refusal  to  deliver  de- 
manded property  constitutes  evidence  of  a  prior,  but  not  a  pres- 
ent,   conversion.  Cumheriand  Tel.,  etc.,  Co.  v.  Taylor.  27, 34  (4). 

5.  Landlord  and  .Tenant. — Tdens. — Purcha.9er  of  Crop  Covered  ft//.— 
The  purchaser  of  a  crop  covered  by  a  landlord's  lien  (§8070  Bums 
1908,  §5224  U.  S.  1881),  is  liable  to  such  landlord  to  the  extent  of 
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the  value  of  the  crop  so  purchased,  provided  the  same  be  neces- 
sary to  extinguish  such  lien.  Kehn  v.  Myers,  299, 303  (2). 

6.  Damages, —  Bailment. —  Complaint. —  One  paragraph  of  a  com- 
plaint alleging  that  defendant  converted  plaintiff's  horse  to  de- 
fendant's use,  to  plaintiff's  damage,  another  that  plaintiff  hired 
his  horse  to  defendant  who  s<^  negligently  used  it  as  to  render  it 
worthles^s,  to  plaintifiTs  damage,  and  another,  that  defendant  hired 
plaintiff's  horse,  crippled  it  and  placed  it  in  a  livery  stable  so 
that  the  liveryman's  lien  was  greater  than  the  value  of  the 
horse,  to  plaintiff's  damage,  are  all  sufficient. 

Cumberland  Tel,  etc,,  Co,  v.  Taylor,  27, 34  (C). 

7.  Aiisxcer, — Detiyint/  Title, — Evidence, — Admifif<ihU\ — In  an  action 
for  conversion,  all  evidence  tending  to  deny  plaiutiflTs  title  to  the 
property,  and  to  sustain  defendant's  right  thereto,  Is  admissible 
under  the  general  denial.  Perry  v.  Acme  Oil  Co,,  207,  210  (2). 

8.  Instntctions. — lifiilment. — An  Instruction  that  if  the  defendant 
hired  the  plaintilT's  horse  for  an  uncertain  time,  and  refused  to 
redeliver  such  horse  upon  demand,  and  that  plaintiff  was  thereby 
deprived  of  said  horse,  such  facts  would  be  evidence  of  a  conver- 
sion, is  correct.  Cumherland  Tel,,  etc,,  Co.  v.  Taylor,  27, 34  (9). 

TBUSTS— 

See  Wills. 

Oross-complaint  asking  for  declaration  of,  properly  brought  in  re- 
view, where  plaintiff  appeals,  see  Appeal,  10;  McCord  v.  Bright, 
275,  286  (15). 

Presumption  is  that  parent's  farm  placed  In  child's  name  Is  an  ad- 
vancement, and  not  a  trust,  see  Deeds,  12;  Graves  v.  Oarard, 
712,  714  (4). 

Deed  by  wife  and  husband  to  trustee  in  trust  for  husband,  enforcl- 
ble,  see  Deeds,  22;  McCord  v.  Bright,  275.  285  (12). 

Cestui  que  trust  estopped  by  acts  of  trustee,  see  Judgment,  18,  19; 
Copelan4  v.  Bruniny,  405. 

Property  conveyed  to  promote  doctrines  of  church,  held  In  trust, 
see  Religious  Societies,  11;  Ramsey  v.  Hicks,  490,  512   (12). 

1.  Trustees, — Title, — Decds.^-A  deed  by  a  grantor  to  a  person  In 
trust  for  the  use  and  l)enefit  of  anotlier.  vests  the  title  hnmedi- 
ately  in  the  beneficiary.  McCord  y.  Bright,  21ij,28rj  (10). 

2.  Trustees. — Accounting. — Cestuis  que  trustent  have  no  right  to 
an  accounting,  as  to  rent,  from  their  trustees  unless  they  laave  a 
present  right  to  demand  such  rents. 

Copeland  v.  Bruning,  405, 411  (3). 

3.  Purchase  of  Property  hy  Trustee, — Fraud. — Undue  Influence. — 
Burden  of  Proof, — The  presumption  is  that  a  trust(»e  who  pur- 
chases his  cestuis  que  trustenVs  property  has  exercised  fraud  and 
undue  influen(e,  but  when  such  trustee  establishes  that  the  trans- 
action was  fair,  such  sale  is  held  valid  ami  binding. 

Copeland  v.  Bruning,  405, 411  (4) . 

TTNDTIE  INFLUENCE— 
See  Fraud. 

UNION— 

Of  churches,  see  Religious  Societies. 
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VARIANCE— 

See  Pleading  ;  Railboam.  29. 

Cannot  Ik*  iirjced  on  ai)i)oal,  where  parties  choose  their  own  issue 
within  the  general  Boope  of  their  pleadings,  see  Appeai^  11; 
i^outiicni  hid.  R.  Co,  v.  Drcnnen,  14,  22  (7). 

Question  of,  must  he  raised  In  trial  court,  see  Appeal,  15;  Southern 
Ind,  It,  Co,  V.  Drenncn,  14,  20  (6). 

VENDOR  AND  PTTBCHASEBr- 

Contract  of  5^alo  docs  not  create  relation  of  landlord  and  tenant, 
though  there  he  a  provision  that  default  causes  payments  to  be 
applied  as  *'rcnt,"  see  Co:«tracts,  0;  Prather  v.  Brandon,  45, 

Warrrintp  Deed. — Liens. — Purchase  of. — Burden  of  Proof, — ^Tbe 
purchaser  of  lands  under  a  deed  of  general  warranty  has  the 
right  to  purchase  outstanding  liens,  but  the  burden  is  upon  him 
to  show  that  such  liens  were  subsisting  at  the  time  of  the  con- 
veyance. Maitlen  v.  Maitlen,  559, 562  (4) . 

VENIRE  DE  NOVO— 

See  Trial,  22,  37. 

VENTTB— 

New  Trial, — Chatipe  of  Venue, — Rule9  of  Court. — After  a  new  trial 
has  i>een  granted,  a  motion  for  a  change  of  venue,  or  change  of 
judge,  made  within  a  proi)er  time,  should  be  granted,  the  rules 
of  tlie  trial  court  providing  that  where  such  applications  are  not 
made  until  after  the  trial  Is  set  they  shall  be  granted  only  In  the 
discretion  of  the  court  not  applying  in  such  situation. 

Compton  V.  Benham,  51, 61  (9). 

VERDICT— 

See  Triai^  23-r{4. 

Directing,  as  ground  for  a  new  trial,  see  Appeal,  37;  Dillman  v. 
Chieago,  etc.,  H.  Co,,  GG5  (1). 

Where  proper  upon  any  one  of  several  paragraphs  of  complaint. 
Appellate  (V)urt  cannot  hold  that  it  was  based  wholly  upon  one 
paragraph,  sec  Appeal,  70;  Cumberland  Tel.,  etc,,  Co,  v.  Taylor, 
27,  31  (5). 

For  damages  for  right  of  way,  see  Eminent  Domain,  2;  Toledo, 
etc.,  /nterurban  R.  Co.  v.  Wihon,  213,  217  (3). 

Directing,  sec  Municipal  Corporations,   11 ;   Dondono  v.  City  of 

Indi(inapoU.%  t^m,  3t>8  (1). 
Control  of,  by  answers  to  interrogatories,  see  Negligence,  24;  Ap- 

pcrson  V.  Lazm,  l.S<>,  11>4  (1.')). 

Directing,  in  case  of  conversion,  see  Sales,  7;  Farmers  Nat,  Bank 
V.  Cornier,  :j.^5,  :wo  (8). 

Directing,  sec  Trial.  4-0. 

VOLUNTARY  PAYMENT— 

See  Rims  and  Xotks. 

WAIVER- 

Of  riglit  to  quest  ion  issne,  wlicre  ix)th  parties  proceed  upon  same, 
see  Appeal,  112;  iioutheni  hid,  R,  Co.  v.  Drennen,  14,  20  (5). 
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Of  notice  of  api>eai,  l)y  filing  brief  on  merits,  see  Appeal*  25;  Jef- 
fries V.  Orndorf.  225,  22G  (5). 

Of  alleged  errors,  by  failure  to  dl.soiKss,  see  /Vppeai.,  r>0,  51. 

Of  right  to  surface  supiwrt.  upon  removal  of  minerals,  see  Deeds, 
8;  Paull  V.  Island  Coal  Co.,  218,  223   (4). 

Of  agent's  lien  by  surrender  of  possession,  see  Liens,  2-6;  Welkcr 
V.  Appleman,  099. 

Failure  to  demur  to  answer  waives  any  question  thereon,  see  Plead- 
ing, 18;  Purccll  v.  Uosey,  448,  451  (1). 

WABBANTIES^ 

See  Deeds. 

WASTE— 

Forfeiture, — Life  Estates, — Evidence, — Where  acts  are  shown, 
which  were  alleged  to  constitute  waste,  but  which  enhanced  the 
value  of  the  real  estate  in  question  $5,0(K),  no  cause  for  tlie  for- 
feiture of  the  life  estate  is  shown. 

Foudraif  v.  Foudray,  444, 447  (G) . 


Evidence  of,  by  observer,  see  Evidence,  10 ;  City  of  Qarrett  v.  Win- 
tcrich,  322,  328  (7),  332  (7). 

WHABVES— 

Are  public,  see  Highways.  2;  Clarke  v.  Evansvillc  Boat  Club,  420, 
429  (4). 

"WHETHEB"— 

Meaning  of,  see  Words  and  Phbases,  7;  Kirkpatrirk  v.  TanClcavr, 
029,  032  (4). 

WIDOWS- 

See  Descent  and  Distbibution. 

WILFUL  INJUBY— 

Complaint  for,  see  Railboads,  7;  Southern  R.  Co,  v.  McXeeley,  120, 
127  (1),  i:i8  (1),  139  (1). 


Executor,  not  required  to  give  appeal  bond,  see  Appeal,  24 ;  Jeffries 
v.  Orndorf,  22o,  220  (4). 

Contracts  of  settlement  by  executor,  binding  upon  estate,  see  Ex- 
KcuTi>Rs  AND  ADMINISTRATORS;  Owcn  Cnf'k,  vtc,  CJiuich  V.  TOih 
gart,  393,  390  (3). 

Title  to  power  under,  to  convey  fee  simple,  cannot  be  quieted,  see 
Quieting  Title;  Foudray  v.  Foudray,  444,  448  (7). 

1.  Married  Women, — A  married  woman  can,  by  will,  deprive  her 
children  of  any  portion  of  her  est.ite  but  cannot  so  deprive  lier 
husband.  Kinney  v.  Heuring,  590, 001  ( 10) . 

2.  Devises.— Powers,— Real  Property,— \  wife's  will  in  form,  "I 
give  and  devise  to  my  beloved  husband,     ♦     *     ♦     the  farm  on 

Vol.  44—53 
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which  wp  HOW  live  *  ♦  *  to  sell  and  convey  as  be  may  see 
proijer,"  dt'visis  a  fee-«iuiple  title  tu  the  husband,  the  power  to 
sell  and  convey  merely  emphasizlnir  the  testator's  intention  to 
dis|>ose  of  the  fee-simple  title.         Bright  \\  Justice,  111,  113  {!), 

3.  ^yif('  if)  Husband. — Detts. — A  surviving  husband  electing  to 
take  under  his  deceased  wife's  will,  talses  subject  to  her  debts. 

Uriyht  V.  Justice,  111,  115  (3>. 

4.  Vrife  to  HuHhantL— Election,— Vxidev  §3016  Bums  1908,  Acts 
1S!)1.  p.  71,  §1.  a  surviving  husband,  to  talce  under  his  deceased 
wife's  will,  must  file  his.  election  so  to  take  within  ninety  days 
from  the  probate  thereof.  Briyhtw  J U!<i ice.  Ill,  l\h  (4). 

5.  Prohote. — Time  of. — Election. — ^Tlie  confirmation  of  a  will  dates 
back  to  the  time  of  the  filing;  thereof  for  jirobate,  and  an  election 
by  the  husband,  under  §3010  Burns  1908,  Acts  1891,  p.  71.  §1,  to 
take  under  his  wife's  will,  should  lie  filed  w^ithln  ninety  days 
from  the  time  of  such  tiling.  //r/i^/tt  v.  */a« ficc,  111,  116  (6). 

6.  Life  EHiate. — Powers  of  Disposition. — A  will  devising  to  testa- 
t(>r's  daughter  certain  lands  "for  and  during  her  natural  life, 
witli  full  i)ower  of  disposition."  gives  to  her  a  life  estate  and  not 
a  fee  .simi)le.  Foudray  v.  Foudray,  444,  445  (2). 

7.  Life  Fslates. — Power  of  Disposition. — To  What  Applies. — A  will 
devising  to  testator's  daughter  certiiin  real  estate  **for  and  during 
her  natural  life,  with  full  [mwer  of  disposition,'*  and  further  pro- 
viding that  *'at  the  death  of  said  I  devisee  1  should  any  real  or 
I)ersonal  property  hereinbefore  devised  or  bwiueathed  to  her,  as 
aforesaid,  be  left  or  remain,"  remainder  over,  gives  to  the  life 
tenant  power  to  disjwse  of  the  fee-simple  title  thereto. 

Foudray  v.  Foudray,  444, 446  (3). 

8.  Devises. — Bequests. — Powers  of  Disposition. — A  will  devising, 
to  t4»stator's  daughter,  certain  real  estate  "for  and  during  her 
natural  life,  with  full  ix)wer  of  disiiosition."  and  further  provid- 
ing tliat  at  such  daughter's  death,  "should  any  real  or  i)ersoiial 
property  hereinbefore  by  me  devised  or  be<iueathed  to  her,  ♦  ♦  ♦ 
be  left  or  remain,'*  gives  to  such  devisee  the  power  to  convey 
tlie  real  estate,  as  well  as  the  personal  i)r()])erty  ineutioned. 

Foudray  v.  Foudray,  444,  447  (4). 

9.  Powers. — Life  Tenants. — A  life  tenant  may  l>c  empowered  l>y 
the  will  creating  such  life  tenancy,  to  convey  the  proiH?rty  In  fee 
simple.  Foudray  v.  Foudray,  444, 447  (5). 

10.  Devises. — Trusts. — Life  Estates. — A  will  devising  real  estate 
to  a  sou  "niMm  trust,  during  the  period  of  the  married  life  of  my 
(hiugliter"  does  not  convey  to  such  son  a  greater  estate  than  for 
the  life  of  such  daughter.  Copelandv.  Bruniny,'106,4V2  {5). 

11.  Passive  Trusts. — A  will  devising  certain  land  to  testator's  son 
and  another.  ujK)n  trust  for  testator's  daughter  and  her  husband, 
and  authorizing  such  trustees  to  give  to  her  and  her  husband 
full  management  thereof,  and  upon  the  request  of  herself,  when 
she  becomes  a  widow,  or  upon  the  request  of  herself,  her  hus- 
band and  testator's  son  at  any  time,  to  convey  the  same  to  her, 
gives  to  her  and  her  husband  the  active  management  of  such 
I)roperty,  and  determines  the  trust  upon  the  agreement  of  such 
daughter,  husband  and  son.         Copelandx.  Bruning,  4^6,412  {Q), 

12.  Devises. — AUenatiofi. — Where  a  testator  devised  certain  land 
to  his  son  and  another,  in  trust  for  testator's  daughter  and  her 
husband,  remainder  to  such  daughter  provided  she  survived  her 
husband,  and  giving  power  to  the  daughter,  her  husliand  and 


INDEX.  835 


WILLS— Continued. 


testators  i^ou  to  require  the  trustees  to  convey  to  such  daughter 
a  fee  simple,  such  daughter  and  her  husband  may  alienate  their 
interests   therein.  Copeland  v.  Bruningj  405, 413  (7) . 

13.  Dcvi.^cs. —  Deeds. —  Mortgages, —  Estoppel. —  A  warranty  deed 
executed  by  devisees  as  a  mortgage  upon  the  proi)erty  devised 
creates  an  equitable  lien  upon  their  interests  for  the  amount 
of  their  debt,  and  the  foreclosure  thereof  estops  them  from  as- 
serting any  title  to  the  devised  property. 

Copeland  v.  Bruning,  405, 413  (8). 

WINDING  UP— 

See  Pabtnership. 

WITNESSES— 

Number  and  qualificatious  of,  in  divorce  cases,  see  Divorce,  1,  2. 

Declarations  to  physicians,  jjrivileged,  see  Evidence,  0;  Indiana 
Inion  Traction  Co.  v.  Thomas,  408,  475  (0). 

Cross-examination  of,  as  to  sanity,  see  E\tdence,  11;  Conklin  v. 
Dougherty,  570,  573   (4). 

Opinion  as  to  cause  of  accident,  l)y  nonexpert,  inadmissil)le,  see 
Evidence,  13;  Cincinnati,  etc..  Electric  »S^.  R.  Co,  v.  Cook,  J503, 
307   (2). 

Iini>eaching  one's  own,  sei*  Trial,  2;  Gray  v.  Goodj  470,  477  (2). 

1.  Competency. —  DecedenVs  Estates. —  Heirs. —  Declarations.  — A 
widow  is  comi)etent  to  testify  as  to  her  de<*larations  to  lii'r  hus- 
band's administrator.  Fcathcrngill  \,  Doughertyy  4o2,  -i^o  (3). 

2.  Confidential  Communications. —  Attorney  and  Client. —  E.reeut- 
ing  Deeds. — Wlicre  tlie  parties  to  a  deed  secure  an  attorney 
merely  to  prepare  same,  such  attorney  may  testify  as  to  cou- 
versatious  at  tlie  time,  tlie  evideuce  failing  to  sliow  that  such 
attorney  was  counsel  for,  or  advised  with,  the  parties,  or  that 
he  was  in  their  employ  as  an  attorney. 

Conklin  v.  Dougherty,  570, 572  (3). 

3.  Cross-E. rami  nation. —  Improper. —  Curing. —  Ej-amination-in- 
Chief. — Wliere  jllaintiff's  witness  is  improperly  re(piired  on  cross- 
examination  to  testify  to  certain  facts,  siuh  error  is  cured  by  his 
toslifying.  without  ol)jection,  as  defendnnt's  witness  to  tlie  same 
facts.*  Zichm  v.  Pittsburgh,  etc.,  R.  Co.,  93,  05  (2). 

4.  Entering  Fialoon. — Cross-Eramination. — Tnto.ricating  Liquors. — 
In  an  action  for  dama;:es  by  a  widow  against  saloon-keepers  who 
unlawfully  sold  liquors  to  her  husl)and.  causing  his  death.  It  is 
proper  on  cross-examination  of  defendants'  witness  to  incpiiiv 
wlien  such  witness  saw  decedent  go  into  defendants'  saloon. 

Greenery.  Xiehaus,  074,  G80  (10). 

WOBDS  AND  FHBASES— 

"Representation"  and  ''stipulation,"  see  Coittracts,  20;  Beck  v. 
Budd,  145.  148  (3). 

"Next  of  Ivin,"  meaning  of,  see  Descent  and  DiSTRmrnoN,  13; 
Pittsburgh,  etc.,  R.  Co.  v.  Reed.  035,  043  (7). 

"At  any  time."  meaning  of.  see  Landlord  and  Tenant,  7;  Perry  v. 
Acme  Oil  Co.,  207.  212   (0). 

"Condition,"  see  Master  and  Servant.  3t). 

"Near,"  see  Pleadinc.  14;  Cohe  v.  Malloy,  8,  13  (0). 
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WORDS  Ain>  PHBABEB— Continued. 

1.  Fees, — What  Are, — Officers, — ^'Feeei"  import  charges  made  by 
a  public  officer  for  the  performance  of  official  duties. 

State,  cjL'  rel.y  v.  Carey,  659, 661  (2). 

2.  "FiMfl/?!/."— The  word  "finally."  as  used  in  §6631  Bums  1905. 
A('t8  11K)5»  p.  45fi,  110,  givinj<  to  the  circuit  and  superior  court 
Judf^es  the  right  to  determine  "rtnally'*  whether  the  county  surr 
veyor  Hhould  repair  a  ditch,  iuii)orts  ultimately,  or  lastly. 

Bear  v.  Reese.  465, 467  (2). 

3.  **Merpe,** — ''Mcrf/er,** — ^The  word  "merge"  means  to  "swallow 
up,"  and  "merger"  imports  the  absorption  of  a  thing  of  lesser  l'^- 
lM)rtaiK-e  by  a  greater,  whereby  the  lesser  ceases  to  exist  but  ti^ . 
greater  is  uot  increased.  Ramsey  v.  Hicks,  400, 511  {9) , 

4.  **S(ha1J,** — The  word  "shall"  used  In  a  statute  is  presumed  to 
have  been  used  in  its  imi)eratiye  sense. 

Hoard,  etc,  v.  People's  Sat,  Bank,  578, 581  (2). 

5.  "Stipnlatwn,''^*'Representafion:'—'The  word  "stipulation"  Im- 
jwrts  an  agreement,  a  bargain,  a  contract;  and  the  word  "repre- 
sentation" Imi)orts  a  description,  a  portrayal,  or  a  setting  forth. 

Beck  V.  Budd,  145, 149  (4) . 

6.  "Transcript.^* — A  "transcript"  Is  an  official  copy  of  an  original 
record.  t^tatCy  ex  rel.,  v.  Carey,  659, 662  (4) . 

7.  **Wheth<'r:'^S!tatutes,--a'he  word  "whether."  as  used  in  §9595 
Bums  11)08.  Acts  1901,  p.  415,  §1.  providing  that  township  ad- 
visory boards  may  tleteruilne  "whether  an  emergency  exists  for 
the  expenditure  of  any  sum  not  included  in  the  existing  estimates 
and  levy,"  imports  a  possible  negative  as  well  as  an  affirmative 
determination.  Kirkpatrick  v.  VanCleave,  629, 632  (4) . 
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